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Foreword CRINT Foundation 


Established in 1964 with the goal of developing handbooks on ancient 
Jewish sources for the study of the New Testament and early Christianity, the 
Foundation Compendia Rerum Iudaicarum ad Novum Testamentum (CRINT) 
realized a significant part of this original agenda with the publication of the 
first part of The Literature of the Sages in 1987. This handbook, edited by Shmuel 
Safrai (with executive editor Peter J. Tomson), focused on halakhic literature. 
It was followed in 2006 by a second part that discussed aggadic, midrashic and 
related literature, edited by Shmuel Safrai, Zeev Safrai, Joshua Schwartz, and 
Peter J. Tomson. 

The Foundation now celebrates a new, essential and timely contribution 
to the CRINT project with the appearance of The Literature of the Sages: A 
Re-visioning, edited by Christine Hayes. Much has changed since the initial 
work in 1987 with new theoretical approaches being developed within inter- 
disciplinary and multidisciplinary contexts. Placing itself in the midst of these 
developments, the present volume offers the reader a cutting-edge introduc- 
tion to the study of rabbinic literature. The essays, some continuing important 
discussions begun many years ago, consistently generate fresh insights into 
many aspects of the study of rabbinic literature. 

With the publication of this volume, the Foundation reaches a new mile- 
stone in its mission to further scholarly analysis of the historical, religious 
and cultural ties that connect Judaism and Christianity and the worlds which 
they inhabit. We express our heartfelt appreciation to Professor Hayes for her 
remarkable wisdom and extraordinary tenacity, without which this scholarly 
endeavor could not have been accomplished. 


Board of the CRINT Foundation: 
Eric Ottenheijm (president), Matthijs den Dulk (secretary), Christiaan Oberman 
(treasurer), Leo Mock, Kineret Sittig. 
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Setting the Stage 


Introduction 


Christine Hayes 


In 1987, The Literature of the Sages was published as part 2.3a in the renowned 
Compendia Rerum Iudaicarum ad Novum Testamentum (CRINT) series. The 
volume covered the major halakhic corpora (Mishna, Tosefta, Talmuds, and 
external tractates). It was followed in 2006 by part 2.3b of what was from the 
start conceived as one introductory work. This second volume dealt with 
midrash, aggada, and other associated types of literature. Edited by Shmuel 
Safrai and colleagues, these volumes featured essays by leading scholars pro- 
viding in-depth introductions to the major works of rabbinic Judaism. They 
quickly became essential reference works for students of ancient Judaism and 
rabbinic literature. In the more than thirty years since the first volume’s pub- 
lication, the study of rabbinic literature has benefited from the application of 
new methodologies and interdisciplinary approaches, the discovery of new 
materials, and the development of new research tools, making a revised and 
updated version of The Literature of the Sages a desideratum. However, a num- 
ber of excellent guides and introductions to rabbinic literature have appeared 
in recent years, with chapters dedicated to each of the major works in chrono- 
logical sequence (Mishna, Tosefta, Palestinian Talmud, Babylonian Talmud, 
various midrashic and other texts).! To simply update the existing chapters of 
The Literature of the Sages would result in a volume not significantly different 
from these recent introductions. 

Rather than replicating the structure of the 1987 volume (a structure amply 
replicated and elaborated in the works just mentioned), the current volume 
strikes out in a bold, new direction. The essays gathered here offer not a revi- 
sion of The Literature of the Sages, but a thoroughgoing re-visioning of rabbinic 
literature itself, a ‘seeing again’, made possible by the adoption of new vantage 
points by which to analyze and assess this rich and imbricated corpus. 

The most immediate and dramatic effect of this re-visioning is the abandon- 
ment of the structure of discrete chapters dedicated to the specific texts of 


1 Giinter Stemberger’s indispensable Introduction to the Talmud and Midrash is now in its 
eighth English edition, and as of 2011, there is also a ninth German edition. Other guides 
and introductions that provide sequential introductions by genre (e.g., midrash halakha) 
and work are Katz, Cambridge History of Judaism, vol 4; Fonrobert — Jaffee, The Cambridge 
Companion to the Talmud and Rabbinic Literature; Ben-Eliyahu — Cohn - Millar, Handbook of 
Jewish Literature from Late Antiquity; Kahana et al., Classic Rabbinic Literature; and Balberg, 
Gateway to Rabbinic Literature. 
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rabbinic literature in chronological sequence. The reader will not find a chap- 
ter on Mishna, a chapter on Tosefta, and so on; nor will the reader find chap- 
ters introducing a chronologically defined set of texts (the Tannaic midrashim; 
the Amoraic midrashim), or applying a single theoretical lens (legal theory, 
gender theory, orality theory). Instead, the current volume approaches the 
textual corpora of the rabbis, in various aggregates, from three broad per- 
spectives: Intertextuality; East and West; Halakha and Aggada. These three 
rubrics provide new angles of vision onto the texts and the communities that 
produced them, generating fresh insights while still introducing readers to 
the major works of rabbinic literature. Employing these overarching rubrics 
exposes new and different alliances and continuities, as well as ruptures and 
discontinuities, among the texts of the rabbinic corpus, as well as between the 
rabbinic corpus and other late antique literary and cultural traditions. In addi- 
tion, the essays in this volume are attentive to three primary scholarly methods 
or theories currently employed by scholars of rabbinic literature: philological 
methods predominate in part 1, cultural-historical methods predominate in 
part 2, and literary and legal theories predominate in part 3. 


Setting the Stage 


Following this introduction, chapters 1 and 2 set the stage for the subsequent 
chapters that approach rabbinic literature from the three broad angles of 
vision listed above. Chapter 1, ‘The Rabbis of History and Historiography’, 
by Hayim Lapin, provides a historical orientation to the period in which the 
rabbinic movement emerged and flourished and addresses the methodologi- 
cal challenges that attend any reconstruction of the movement’s emergence 
and development. Lapin focuses on prominent rabbinic concepts and prac- 
tices, the place of rabbis within Jewish society, their relationship to patriarchs 
and exilarchs, the nature and extent of their authority, their acculturation to 
broader Palestinian/Roman or Mesopotamian/Sasanian society, and evidence 
for the later rabbinization of Jewish society. 

Chapter 2, ‘Tradition, Scripture, Law, and Authority’, by Tzvi Novick, exam- 
ines rabbinic conceptions of religious law within the larger matrix of biblical, 
classical, and Second Temple period conceptions. Novick examines the role 
and authority of (extrascriptural) tradition and its multifaceted relationship to 
Scripture, the articulation of the concept of a dual Tora (written and oral), the 
co-construction of human and divine authority, and the ambiguous character 
of exegesis as an authorizing strategy. The author’s extended discussion of the 
rise of legal exegesis at Qumran, with its connections to esoteric knowledge and 
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prophetic revelation, offers a constructive contrast to the rabbinic marginal- 
ization of both priest and prophet as sources of legal authority. Novick details 
characteristic features of rabbinic law — a tendency towards nominalism and 
scholasticism; the development of a regimen for dealing with circumstances 
of factual doubt; a tolerance for debate and pluralism — and points to the con- 
tinuities and discontinuities of these features with earlier and contemporane- 
ous legal approaches and practices. 


Part 1— Intertextuality 


The chapters in part 1 of the volume analyze the rabbinic corpus from the 
perspective of Intertextuality. In a general sense, intertextuality refers to the 
relationship(s) between texts — whether individual textual units or whole 
compilations — and finds a precedent in the source-critical and redaction-critical 
approaches of traditional Wissenschaft des Judentums. In a more expanded 
sense, intertextuality is a theoretical frame for analyzing the many conscious 
and unconscious connections among texts and between texts and other cul- 
tural elements that together produce meaning. The chapters in part 1 consider 
intertextual relationships among the full range of Jewish sources, rabbinic and 
nonrabbinic. Thus, chapters 3 and 4 deal with intertextual connections within 
and among rabbinic sources, while chapter 5 examines intertextual relations 
between rabbinic and postbiblical, nonrabbinic Jewish texts. Methodologically, 
the chapters in the Intertextuality section emphasize philological approaches 
(form criticism, tradition criticism, source criticism, redaction criticism, and 
orality studies). Through a critical review of scholarship from the early days 
of Wissenschaft des Judentums to the present, chapters 3 and 4, in particular, 
consider how earlier approaches both anticipated and were profoundly trans- 
formed by later, explicitly theorized approaches to intertextuality. 

My own contribution is chapter 3, ‘Intertextuality and Tannaic Literature: 
A History’. Here I consider intertextuality as it relates to the Tannaic corpus, 
through a discussion of the relationships between the Tannaic midrashim and 
the Mishna, the Mishna and the Tosefta, and the Tosefta and the baraitot of 
the Talmud. After reviewing the relationship of mishna and midrash as highly 
intertextual genres (in their relationship to both the Bible and one another), 
I analyze the work of early Wissenschaft scholars whose intertextual approach, 
by emphasizing difference, confirmed redactional boundaries; disaggregated 
the processes of composition, redaction, and transmission; and established 
diachronic relationships of dependence between texts. I then argue that devel- 
opments in the field of hermeneutics, literary theory, and orality theory have 
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led to new understandings of both textuality and intertextuality. By empha- 
sizing similarity, these newer intertextual approaches often blur redactional 
boundaries; soften the rigid distinctions between composition, redaction, and 
transmission; and highlight the complex and often reciprocal interrelation- 
ships among Tannaic works. 

Chapter 4, ‘Intertextuality and Amoraic Literature’, by Alyssa Gray, examines 
the intertextual connections between the two Talmuds; between both Talmuds 
and the Tosefta and Tannaic midrashim; and between both Talmuds and cer- 
tain Amoraic midrashim. The author surveys traditional academic approaches 
to the interrelationships between and among these works. She then argues 
that reading the interconnected rabbinic canon through the lens of intertex- 
tuality places emphasis on how texts create meaning, draws attention to subtle 
connections that enrich our understanding of rabbinic cultural production, 
and frees scholars to focus on the multiplicity of ideas and cultural expression 
evoked by textual interconnections that complicate neat models of diachronic 
development. These claims are illustrated through a number of detailed tex- 
tual examples drawn from major Amoraic compilations: the two Talmuds, 
Genesis Rabba, Leviticus Rabba, and Pesikta de-Rav Kahana. 

Chapter 5, ‘Second Temple Literature and the Rabbinic Library’, by Meir 
Ben Shahar, Tal Ilan, and Vered Noam, explores new and exciting research that 
identifies intertextual connections between rabbinic literature extending to 
the ninth century cE and the nonrabbinic Jewish sources of the Second Temple 
period. The authors argue that in view of the paucity of explicit references to 
Second Temple works in rabbinic sources, as well as the rabbis’ ambivalent 
and often hostile attitude towards these works, scholars must be attuned to an 
array of textual clues that signal a rabbinic familiarity with older literary tradi- 
tions. They provide detailed examples of the various ways in which the echoes 
of Second Temple literary works can be detected in rabbinic sources, including 
direct references to known and unknown works, citation, allusion, and more. 
The approach modelled here enables a reconstruction of the ‘rabbinic library’ 
and enriches our understanding of the intertextual processes by which rab- 
binic traditions were shaped. 


Part 2 — East and West 


The chapters in part 2 of the volume analyze the rabbinic corpus from the per- 
spective of East and West, terms that refer in this context to the eastern and 
western ends of the Fertile Crescent; roughly, the Land of Israel (west) and 
Mesopotamia (east). While the focus of part 1 was entirely intra-Jewish, the 
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focus of part 2 is on the relationships between rabbinic texts and non-Jewish 
cultural formations: textual, linguistic, cultural, and ideological. A suite of three 
chapters focuses on the impact on rabbinic literature of the Hellenistic, Roman, 
and Christian West (chapters 6-8 respectively), and a fourth chapter focuses 
on the impact on rabbinic literature of the multicultural environment of the 
Sasanian East (chapter 9). Following Katell Berthelot (see chapter 7), the term 
‘impact’ is intended to capture the way specific cultural forces serve as the trigger, 
or catalyst, for a wide array of responses, ranging from accommodation, adapta- 
tion, integration, adhesion, imitation, mimesis, mimicry, opposition, rejection, 
and counter-modeling, Methodologically, the chapters in this section emphasize 
recent advances in the cultural-historical analysis of rabbinic literature, with 
attention to the methods of comparative textual and cultural studies. 

Chapter 6, ‘The Greco-Roman West and Rabbinic Literature in Palestine 
and Babylonia’, by Richard Hidary, reviews the impact of Hellenistic culture 
on rabbinic literature, primarily Palestinian, but also Babylonian. The author 
compares the rabbis to other local subelites navigating their identities in a 
competitive cultural context pervaded by Greek language, culture, iconogra- 
phy, mythology, and philosophy. Rabbinic techniques of exegesis, argumen- 
tation, oratory, and instruction find close correspondences in Greco-Roman 
commentary, rhetoric, oratory, and paideia, and rabbinic sources contain 
allusions to Greek philosophy, mythology, popular parables, and fables. The 
numerous examples discussed in this chapter demonstrate the extent to which 
the rabbis were embedded in the Hellenized culture of late antiquity and the 
extent to which the literary corpus they produced may be understood — despite 
its singularity — as a product of the Greco-Roman world. 

Chapter 7, ‘The Impact of “Pagan” Rome’, by Katell Berthelot, examines the 
impact on rabbinic literature of the encounter with pagan Rome. Eschewing 
simplistic models of ‘resistance’ versus ‘accommodation, and emphasizing 
the rabbis’ competitive rivalry with Rome, the author explores the complex 
and even contradictory rabbinic responses to Roman imperial ideology, with 
special attention to the combined impact of Roman military power, Roman 
law, and Roman citizenship as instruments of expansion and domination. She 
adduces numerous examples of internalization and adaption as well as exam- 
ples exhibiting a more complex dynamic of simultaneous rejection, accom- 
modation, and counter-modeling. 

Chapter 8, ‘From West to East: Christian Traditions and the Babylonian 
Talmud’, by Michal Bar-Asher Siegal, explores the impact of Christian tradi- 
tions from the late antique West on rabbinic literature, with an emphasis on 
the Babylonian Talmud. The author challenges the conventional assumption 
that Babylonian Jews encountered Christianity only through Syriac Christian 
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sources and provides numerous examples of overt, covert, and veiled refer- 
ences to western Christian traditions and ideas in the Babylonian Talmud. 
The transfer of these traditions to rabbinic circles in the Sasanian Empire 
underscores the porous boundary facilitating intercultural exchange between 
West and East, and the multiple and varied pathways of transmission (textual 
sources, oral traditions, public religious practices) in late antiquity. 

Chapter 9, ‘The Sasanian East and the Babylonian Talmud’, by Yishai Kiel, 
probes the multicultural Sasanian or Syro-Mesopotamian context of the 
Babylonian rabbis and the Babylonian Talmud. The Sasanian East was eth- 
nically, culturally, and religiously diverse; it was home not only to Jewish, 
Christian, and Zoroastrian communities, but also to Manichaean, Mandaean, 
Hindu, Buddhist, and other religious minorities. The author argues that the 
Talmud must be read as an integral part of this Syro-Mesopotamian cultural 
mosaic. He analyzes numerous examples of interaction in the areas of Persian 
language; Sasanian law, etiquette, sexual ethics, ritual praxis, narrative, and 
myth; Eastern Christian scholasticism, martyrologies, and biblical exegesis; 
Syriac Christian law; Manichaeism; and local Babylonian traditions. These 
examples once again defy simplistic models of ‘resistance’ versus ‘accommo- 
dation’ and demonstrate the complex ways in which rabbis negotiated their 
deeply entrenched heritage with local identities and concerns. 


Part 3 — Halakha and Aggada 


The chapters in part 3 of the volume analyze the rabbinic corpus from the 
perspective of Halakha and Aggada. In recent years, the long-standing dis- 
tinction between halakha and aggada as primary and complementary genres 
of rabbinic literature has been challenged. Increasingly, scholars have called 
attention to the normative dimensions of aggadic materials and the narrative 
dimensions of halakhic materials, even as they have explored the interpen- 
etration of the two genres as a function of the anthological character of many 
rabbinic texts. Methodologically, the chapters in this section emphasize theo- 
retical approaches to the study of rabbinic literature, most notably the applica- 
tion of literary theory and legal theory. 

Chapter 10, ‘Halakha and Aggada in Tannaic Sources’, by Steven Fraade and 
Moshe Simon-Shoshan, interrogates the validity and utility of the halakha- 
aggada distinction in Tannaic sources. Fraade traces the operation and thema- 
tization of the law-narrative distinction with special attention to the Tannaic 
midrashim, and points to biblical precedents for the dynamic and intersect- 
ing relationship between these distinct yet integrated genres. Simon-Shoshan 
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investigates the nature and role of aggada in the Mishna, employing the meta- 
phor of the frame — at once distinct and integral — to describe its unique rela- 
tionship to the Mishna’s halakhic discourse. His textual analyses show how 
formal (literary, narrative, intertextual, aphoristic) and thematic aggadic fram- 
ing devices serve to delineate the boundaries of the Mishna; locate its halakhic 
discussions within a wider literary, social, and historical context; and provide 
theological, ethical, historical, and sociopolitical structures that infuse the 
halakha with authority and create a nomos, or wider normative universe. He 
devotes a section to tractate Avot, the only mishnaic tractate devoted entirely 
to aggada, and concludes with a consideration of the very different nature, 
style, and role of the aggada in the Tosefta. 

Chapter u, ‘Halakha and Aggada in Post-Tannaic Literature, by Yonatan 
Feintuch, Jane L. Kanarek, and Jeffrey Rubenstein, considers the validity and 
utility of the halakha-aggada distinction in post-Tannaic sources. Rubenstein 
presents the ‘state of the debate’ over the definition of halakha and aggada 
and — to the extent that the two may be distinguished — the debate over the 
nature of the relationship between them. Feintuch provides detailed examples 
of the multifarious relationships between law and various aggadic materials — 
narrative, theological, ethical, mystical, and more. Enumerating various mod- 
els of juxtaposition (from formal or thematic integration to loose association 
to independence), Feintuch shows how halakha and aggada are mutually and 
reciprocally constructed in the mixed discourse of the Talmuds. Finally, Kanarek 
examines the way halakha and aggada in post-Tannaic (aggadic) midrashim 
combine to remake Scripture into a rabbinic document, reading narrative sec- 
tions of the Bible legally and legal sections narratively. Although the study of 
halakha and aggada in post-Tannaic midrashim is in its infancy, Kanarek draws 
examples from Genesis Rabba, Leviticus Rabba, and the Tanhuma-Yelamdenu 
midrashim to illustrate four modes of halakhic-aggadic interaction. 


Resources for Future Research 


Chapter 12, ‘Resources for the Critical Study of Rabbinic Literature in the 
Twenty-First Century’, by Shai Secunda, describes a variety of contemporary 
resources for the philological study of rabbinic literature, including introduc- 
tions and new translations, linguistic studies, digital corpora, new editions, 
and computerized modes of textual analysis and visualization arising from the 
digital revolution. 
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I close by extending my profound thanks to Peter Tomson and Joshua Schwartz 
who little suspected when they asked me to undertake an updating of the 
1987/2006 edition of The Literature of the Sages that I would counter with 
a proposal for a thorough re-visioning of the volume. Their confidence and 
patience through this unusual (and lengthy) project would be a gift to any 
editor but they were especially appreciated by one venturing into uncharted 
territory. I would also like to thank the volume’s remarkable contributors, all 
of whom were willing to think outside the standard ‘Introduction to ...’ box. 
They accepted the challenge of analyzing aggregates of texts from the rabbinic 
corpus through the three broad perspectives that structure the volume, and 
the chapters they produced are filled with fresh insights afforded by these new 
angles of vision. Finally, we all owe a debt of gratitude to Aviva Arad, copy 
editor extraordinaire, whose academic training in rabbinic sources and years 
of experience in Jewish studies publishing have been an enormous boon to 
this project. 
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CHAPTER 1 
The Rabbis of History and Historiography 


Hayim Lapin 


For lack of a better criterion, we can identify a rabbinic ‘group’ by about 
200 CE, the traditional date for the publication of the Mishna in Palestine! 
At that point, there was a coherent literary work using specialized language, 
legal terminology, and modes of argument, all applied to a set of topics. The 
Mishna thus presupposed an audience, however small, that could make sense 
of it. The Mishna also states traditions in the names of persons. These men 
appear to go back as far as two hundred or so years (only occasionally earlier).? 
However, the bulk of statements are attributed to sages who flourished later, 
after the revolts of 66-70 and 132-136 CE that resulted in the destruction of 
the Jerusalem Temple and the re-annexation of Judaea as a separate Roman 
province. The Mishna also provides the title rabbi (‘my master’) for nearly all 
of the figures from 70-200 CE. Although this usage may not be exclusively rab- 
binic, it does not appear to antedate the first century cE.3 In practice, then, 
the Mishna claims a legacy of inherited tradition drawing on the remembered 
statements and opinions of recognized (often named and titled) antecedents 
of considerable but usually not primordial antiquity. 

This criterion has the merit of identifying a fixed historical point by which to 
date ‘the rabbis’, although the underlying social and intellectual developments 
were undoubtedly lengthier and more complex. Like every reconstruction that 
hopes to talk about actual rabbinic people, places, and times, the following dis- 
cussion makes assumptions about the rough reliability of the division of rabbis 
into ‘generations’ and the significance of large political and military events for 
shaping the group. 

Part 1 of this chapter looks backwards, examining the connections between 
what we know of rabbis near the turn of the third century CE and the social, 


1 This is consistent with internal evidence (events in the early second century are in the past) 
and with the traditional role assigned to Judah ha-Nasi 1 (‘Rabbi’) as editor. See chapter 3 in 
the current volume. Strack — Stemberger, Introduction to the Talmud and Midrash, 124-39; 
Tropper, ‘State of Mishnah Studies’. 

2 mAv chapters 1-2; mHag 2:2-3 are exceptions. There are also, e.g., occasional claims of instruc- 
tions given to Moses at Sinai: mPea 2:6; mEd 8:7; mYad 4:3. 

3 Lapin, ‘Epigraphical Rabbis’, with references to earlier literature. 
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religious, and political contexts of the Second Temple period. Some of the cen- 
tral historiographical questions regarding the emergence of the rabbis turn on 
the continuities between the group attested in the Mishna and the politics, 
culture, and social groups of the Second Temple period. For this reason, part 1 
begins with an extensive overview of that earlier period. Part 2 of this chapter 
attends briefly to the period between the revolts and approximately 200 CE. 
However, since the emphasis is on rabbis, it primarily looks forward, tracing 
the further development of the rabbinic group until the Arab conquests in 
the seventh century, both in Palestine and in Babylonia, where a distinctive 
branch flourished. 

Both parts address two historiographical questions that should not be 
conflated. First is the question of genealogy or origins. We want to know 
whether rabbis themselves, through family or institutional links or personal 
affiliation, are a post-Bar Kokhba era continuation of the Pharisees, or any 
of the other groups that competed for prominence in the first century. Social 
groupings are not static. Even if we identify continuity with groups in the 
Second Temple period, we will want to ask in what ways the organization 
and orientation of rabbis (tendencies toward separatism or ‘sectarianism’, for 
instance) differed from those of their first-century antecedents. The second 
question is one of reception or inheritance. Rabbis deploy a whole array of 
concepts, exegetical techniques, and ritual practices. In some cases, rabbis 
appear to have been innovating in the post-Bar Kokhba period. However, even 
where they innovate, rabbis frequently build on a conceptual infrastructure 
that emerged during the Second Temple period, and was shared or contested 
among groups extant in the first century. These include the idea of Scripture 
itself, purity norms and practices, a special role for the Temple and its priest- 
hood despite the destruction of that Temple in 70 CE, and messianic or other 
eschatological schemes. 

Each of the two halves of this chapter begins with a historical review. These 
are followed by thematic rather than chronological discussions of the issues 
outlined above. Along the way, a number of other methodological or concep- 
tual questions will require discussion. Since our evidence for rabbis is over- 
whelmingly textual, the complicated relationship between the production of 
texts and both their producers and their audiences will be a recurrent topic. 
Other issues include the reconstruction of the history of Jews and Judaism in 
antiquity, and indeed whether ‘Jews’ or Judaism’ are appropriate terms to use, 
how distinctive or representative or normative rabbis were as a group, and 
the acculturation of rabbis to broader Palestinian/Roman or Mesopotamian/ 
Sasanid society. 
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From Alexander to the First Century CE 


Historical Review 

When Alexander’s armies conquered the Levant in 333-332 BCE, Judah’ 
(Hebrew Yehuda, Aramaic Yehud, Greek Joudaia) referred to a small and not 
terribly populous territory in the inland hill country around Jerusalem. There 
was almost certainly a contemporaneous diaspora of Judeans in Egypt and 
in Mesopotamia, although our information for them comes from the periods 
before and especially after Alexander. Within Palestine, where the precise cor- 
respondence of ethnic (i.e., ancestral or ‘tribal’) identification with worship of 
deities remains far from clear, there were also populations of worshippers of 
YHWH in Samaria and in present-day Jordan in addition to Judah proper. 

The rare reference to the northerners from the book of Ezra (which puts a 
strong emphasis on genealogical purity) assimilates them to the descendants of 
foreign captives settled by the Assyrians. By contrast, an inscription from Delos 
from the third/second century BCE identifies the group that worshipped at 
Mt. Gerizim as ‘Israelites.4 A Tobias (the name implies worship of the god 
YHWH) is labeled ‘the Ammonite’ (presumably from Transjordan) in Nehemia 
(2:10) but is closely entwined with Judean and particularly Jerusalemite fami- 
lies (see Neh 6:18, 13:4). Possible descendants of the same kinship group (‘the 
Tobiads’, again with a possible connection to present-day Jordan) were one of 
the dominant groups in Judea in the late third and early second centuries BCE.5 

Based on the limited evidence that we have for Judea in the early Hellenistic 
period — between Alexander's conquests and the end of Ptolemaic control at 
the turn of the second century BCE — Judea might be described as a ‘temple 
state’.® The hereditary high priesthood, by tradition descended from Zadok, a 
high priest under King David, monopolized local political and administrative 
power. Alexander reportedly permitted Judeans to live under their ancestral 
laws. It is a reasonable guess that the Tora in more or less its present form was 


4 Ezra 4:2, drawing on the Assyrian conquest of the northern kingdom of Israel in 722 BCE, 
2 Kings 17. For Israelites, see an inscription from Delos from the third/second century BCE, 
Noy — Panayotov — Bloedhom, Inscriptiones Judaicae Orientis I, no ACH66. 

5 Mazar, ‘Tobiads; is classic. See P.Cair.Zen. 1 5907 (CPJ 1 5); Josephus, Ant 12:160-222. 

6 See for instance (Pseudo-?) Hecataeus of Abdera, quoted by Diodorus Siculus, Library 40.3 
(Stern, ed, Greek and Latin Authors), no 11); and the ‘charter’ of Antiochus 111 from Josephus, 
Ant 1238-144. The characterization derives from Assyriology, but has been part of the study 
of Hellenistic cities at least since Rostovtzeff, Social and Economic History, 1:505, and again in 
his description of Asia Minor; see also Sherwin-White — Kuhrt, From Samarkhand to Sardis, 
59-61; Dignas, Economy of the Sacred, 227-31. 
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claimed to embody that law, leaving the priests controlling the Temple in a 
privileged position in the interpretation and implementation of Tora as law.’ 
By the end of the Second Temple period, the interpretation of authoritative 
Scriptures had become a key focal point in ideological conflict. At the same 
time, the third century BCE saw the emergence of new forms of (Aramaic) tex- 
tuality concerned with the angels, demons, the cosmos, and the transmission 
of knowledge that did not reach back to the authority of Law and Covenant.’ 

The turn of the second century BCE brought a competing imperial dynasty, 
the Seleucids, into power in southern Syria and the Levant. Much of what we 
know about Judea in the second and early first centuries BCE unfolds against 
the background of Seleucid policies, military fortunes, and the long-term 
decline of the dynasty that allowed Judeans, among others, to carve out an 
independent dynastic state. Older scholarship attempted to identify two pri- 
mary dynastic groups, the Oniads who controlled the high priesthood, and the 
Tobiads, with a base in present-day Jordan, as ‘parties’ with pro-Ptolemaic or 
pro-Seleucid preferences.° This reconstruction is probably too schematic. 

According to Josephus, Antiochus 111, the first Seleucid ruler to rule over the 
region, issued a ‘charter’ that recognized Jews’ support of Antiochus in the 
recent conflicts with Egypt, and that granted tax relief, royal funds for Temple 
renovations and the sacrifices, rules that benefited the priests and other Temple 
functionaries, and again a political structure in keeping with the ancestral 
laws.!° However, a recently discovered inscription indicates that in 178, his suc- 
cessor Seleucus Iv instituted oversight for the various temples in Koile Syria, 
bringing administration into line with prior Seleucid policies in Asia Minor.” 
This administrative change is somehow connected to the famous incident in 2 
Maccabees 3 in which royal support for the Temple was subverted; Heliodorus 
(the Heliodorus mentioned in the inscription?) attempted to seize Temple trea- 
sure in Jerusalem and received divine punishment. 


7 For the arguments for and against the hypothesis that the Tora was compiled under 
Persian auspices for administrative purposes, see Watts, Persia and Torah; Knoppers — 
Levinson, Pentateuch as Torah. 

Reed, Demons, Angels, and Writing. 
Josephus, War 1:31-32; Ant 12:239-40. See Tcherikover, Hellenistic Civilization, 159-60; 
Bickerman, God of the Maccabees, 45-46; See also Hengel, Judaism and Hellenism. 

10 Josephus, Ant 12138-44. Bickerman, ‘Seleucid Charter for Jerusalem’, originally pub- 
lished in French in 1935, remains a classic; not all historians accept the claim of basic 
authenticity. 

11 Cotton — Worrle, ‘Seleukos Iv to Heliodoros’; Gera, ‘Olympiodoros’; Jones, ‘Inscription 
from Tel Maresha; in the Hefziba correspondence from two decades earlier (Heinrichs, 
‘Antiochos 111 and Ptolemy’), Ptolemaios, the beneficiary in the inscriptions, is both strat- 
egos and arkhiereus. 
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The Heliodorus episode from 2 Maccabees begins with internal conflict 
in Jerusalem (3:4-5), raising the possibility that the high priest’s control in 
Jerusalem was more fragile at court and locally than Antiochus 111’s ‘charter’ for 
Jerusalem might indicate.!? Josephus reports that earlier (still under Ptolemaic 
rule) Joseph the Tobiad took advantage of the fecklessness of the high priest to 
gain a lucrative financial role as tax farmer for Koile Syria. Although of dubi- 
ous historicity, the Heliodorus narrative, set some decades later, draws on a 
similar background of competition. The continuation of the Joseph story, in 
which Hyrcanus supplanted his father Joseph and engaged in armed conflict 
with his brothers, suggests the possibility of local opportunistic ‘warlordism’ in 
the region as well. 

Alongside fiscal innovations undertaken by an imperial administration pri- 
marily interested in tribute, Seleucid rule may have provided Jerusalem's elites 
with opportunities for social advancement for themselves and prestige for 
Jerusalem in exchange for realigning the city’s relationship with the Seleucid 
state and its re-founding as a Greek polis. Although the details are opaque, this 
is at the root of the ‘Hellenistic Reform’ begun under Jason (a brother of the 
high priest) and furthered by Menelaus (apparently an outsider who became 
high priest in 172 BCE). A recently published inscription from Toryaion in 
Attalid Asia Minor addresses what might be a similar (although not identi- 
cal case). There the change in political status is motivated by local initiative. 
The inscription also provides an example of negotiations between ruler and 
city and of some of the administrative changes that would have been required. 
Comparative work on Seleucid Babylon provides some analogy for a well- 
established temple state with a population of politai, Greek citizens with a rec- 
ognized constitutional role. 

Ultimately, this attempted reorganization failed. 2 Maccabees presents two 
letters putatively by Antiochus v, one mentioning the intervention of Menelaus 
himself on the Jews’ behalf, in which the king graciously reversed his now 
deceased father’s policy (2 Macc 1:22-26, 27—33).!6 At a minimum, the revolt 
associated with Judah Maccabee and the Hasmonean family (167-160 BCE) 
may have become costly enough that Seleucid rulers with military and dynas- 
tic problems elsewhere deemed some sort of negotiated settlement advisable. 


12 2 Macc 3:4-5 has Simon (himself a prostates, an official, of the Temple) disagreeing with 
Onias over the governance of the city market. 

13 S. Schwartz, ‘Social Type and Political Ideology’. 

14 Jason: 2 Macc 4:7; Menelaus: 4:23. 

15 Reviewed by Honigman, Tales of High Priests and Taxes, 147-77. 

16 See especially Ma, ‘Restoration of the Temple’, who reconstructs a ‘documentary’ history 
from the letters in preference to the narratives in 1 Macc and 2 Macc. 
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The letters in 2 Maccabees imply that Menelaus himself could take credit for 
the negotiations. 

Eventually, a decade or more later, the Hasmonean successors to Judah 
established a dynasty that would last until direct Roman intervention in 
63 BCE, and in an attenuated fashion some decades longer. 1 Maccabees makes 
it clear that the first two Hasmoneans to serve as high priest, Jonathan (ca 
153-142 BCE) and Simon (142-135 BCE), did so at least initially by grant of the 
Seleucid ruler, more or less as Jason, Menelaus, and Alcimus had before and 
during the revolt. Seleucid wars and internal conflict and a combination of 
militant and diplomatic activity on the part of the Hasmonean brothers made 
possible their legitimation.!” In the case of Simon, the appointment as high 
priest was reportedly seconded by a public acclamation that hints at possible 
contestation at home: ‘The Jews and their priests decided that Simon should 
be their leader and high priest forever, until a trustworthy prophet should arise’ 
(1 Macc 14:44, RSV, emphasis added). 

Under Simon's son John Hyrcanus (135-104 BCE) and successors, Aristobulus 
(104-103 BCE), Alexander Jannaeus (103-76 BCE), and Jannaeus’s widow Salome 
(76-67 BCE), the Hasmoneans engaged in considerable military and territo- 
rial expansion. The reported engagement of mercenaries by Hyrcanus may 
have provided personnel.!8 There may also have been a period of demographic 
growth among Judeans proper underlying both the geographical spread in 
Palestine and the size and visibility of the diaspora population by the first century 
CE. If so, some of this growth might be attributed to increased reproductivity.!9 
However, some proportion of apparent population growth must have been 
due to the Hasmoneans’ combination of citizenship-by-treaty and forced con- 
version (along with ethnic or cultic cleansing).?° As a result, the Judea that 
Pompey conquered and reorganized under Roman rule in 63 BCE was several 
times larger than the Judea of the age of Alexander, incorporating the Galilee, 
significant portions of Transjordan, Samaria, and Idumea. 

The specific occasion for Pompey’s conquest of Judaea was an armed con- 
flict between two sons of Alexander Jannaeus, Aristobulus (11) and Hyrcanus 
(11). In the end, Pompey supported Hyrcanus’s claim to the high priesthood. 
Pompey’s military conquest of the Temple Mount, controlled by Aristobulus 


17 2Macc 10 identifies the dynastic conflict between Alexander Balas and Demetrius 11. For 
the specifically Seleucid context for the rise of Hasmoneans as high priests, see Eckhardt, 
Ethnos und Herrschaft, 165-86. 

18 Josephus, Ant 13:249. 

19 For the problems of evidence see McGing, ‘Population and Proselytism’. 

20 Kasher, Jews, Idumaeans, and Ancient Arabs, 45-62; cf Smith, ‘Gentiles in Judaism’; 
SJ.D. Cohen, Beginnings of Jewishness, 12-18. 
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and his supporters, and his subsequent tour of the Temple were remembered 
as dramatic.*! Despite repeated conflicts involving Aristobulus 11 and his par- 
tisans as well as a Parthian invasion, Judea almost continuously remained a 
Roman territory thereafter: Hyrcanus was made high priest and ethnarch of 
Judea; Greek cities that had been suppressed by Jannaeus were reestablished 
and assigned to the province of Syria.2* Roman civil war brought leaders of sev- 
eral factions (Gabinius, Julius Caesar, Cassius, Mark Antony) to the region as 
governors or commanders with demands for extraordinary levies, allegiance, 
or with administrative adjustments. 

The Parthian invasion of Roman territories in 40 BCE is the one break in 
Roman control of Judea. The Parthians established Aristobulus’s son Antigonus 
(11) as high priest (Josephus, Ant 14:334—336). Their invasion also set the circum- 
stances for the rise of Herod the Great. Herod’s father Antipater, an Idumean, 
had long been a supporter of Hyrcanus (Josephus, Ant 14:8). Antipater, Herod, 
and Herod’s brothers were already active in Palestine in the middle decades 
of the first century BCE. According to Josephus, Antipater provided military 
services first for Pompey and then for Julius Caesar, who assigned him some 
sort of official role in charge of Roman interests and granted him Roman citi- 
zenship (Ant 14:127, 137-139). The brothers, too, served administrative or police 
functions (Josephus, War 1:203, 224, 244; Ant 14:159—-60, 278, 326). With the 
Parthian invasion, Herod himself escaped to Rome, where the Senate, acting 
in concert with Mark Antony, made Herod ‘king’ of Judea, with an apparent 
mandate to recover the territory from the Parthians (Josephus, Ant 14:381-385). 
By 37 BCE, Herod was fully in control, and he reigned until his death in 4 BCE. 
Herod’s reign, although by no means free of external and internal conflicts 
(with his own wives and children among others), and although apparently 
brutally maintained, was comparatively secure and stable. This allowed Herod 
to invest in massive building projects that monumentalized his family, his alle- 
giances to Rome and its new ruler (Augustus), and most famously to the god 
of Israel with the renovation of the Jerusalem Temple and its environs, while 
reportedly leaving vast revenue and amassed wealth at the time of his death.?3 
Some of the kingdom’s wealth flowed to aristocratic families in Jerusalem, if 
not elsewhere, and the remains of mansions with walls of stucco and rich fur- 
nishings are preserved under what is now the Jewish Quarter of the Old City. 


21 Josephus, War 1148-53; Ant 14:64-67, 72. For (roughly contemporary?) reactions see 
PsaSol 2, 17. For the conquest in the Dead Sea Scrolls see Berrin, ‘Pesher Nahum’; Sharon, 
‘Kittim’ 

22 Josephus, War 1152-57; Ant 14:74-76. 

23 Roller, Building Program. For Herod’s wealth see Udoh, To Caesar What Is Caesar's, 180-89; 
Rocca, Herod’s Judaea, 203-8, with references to earlier literature. 
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The apparent stability of Herod’s reign masked underlying conflict.2* Upon 
his death in 4 BCE, some form of insurrection took place in each of the main 
regions of his kingdom, and a delegation of notables petitioned Augustus 
to establish autonomia — governance under their own laws but with Judea 
joined to the province of Syria — rather than rule under Herod’s sons.?5 Over 
the next decades, emperors and their representatives toggled between direct 
administration of Judea under a prefect or (later) a procurator and indirect 
rule through a descendant of Herod. For a brief period between 41 and 44 CE, 
Herod’s son Agrippa I ruled much of Herod’s former territory. Then, in 44 CE, 
the whole territory reverted to direct rule by Roman procurator. However, as 
late as the 50s CE, Herod’s grandson Agrippa 11 was granted some of Herod’s 
former eastern territories and subsequently part of Lower Galilee as well 
(Josephus Ant 20:159). In addition, Herod’s descendants continued to appoint 
and remove high priests.?® 

In 66 cE, a revolt broke out in Jerusalem under the emperor Nero that would 
result in the destruction of the Temple and the re-annexation of Judea. That 
history and the implications for the rabbinic movement are discussed in the 
second part of this chapter. 


The Second Temple Period and the Rabbinic Movement 
If we take the Mishna as our benchmark, the rabbinic group emerged only 
some decades after the Bar Kokhba revolt. From this highly telescoped van- 
tage point, we want to know what developments during the Second Temple 
period shaped the identity of rabbis as a group or the content and structure 
of rabbinic discourse. How much direct continuity of people and groups was 
there between rabbis and the Second Temple period? Are early rabbis best 
understood as the lineal successors in a later period of some subset of Jews 
(e.g, the Pharisees) or as perpetuating in the post-Bar Kokhba period prac- 
tices and knowledge that were broadly common during the Second Temple 
period? Whether or not we can draw such a connection, there is also a distinct 
question of inheritance or reception: What did rabbis in the late first and sec- 
ond centuries (or: editors at the turn of the third) retain of received material 
about or from the earlier period and how did they re-present that material to 
themselves and to their audiences? The discussion here emphasizes signifi- 
cant developments in the Second Temple period that shape (or distort) our 
understanding of rabbis and on fragments of knowledge and practices that 


24 Gambash, Rome and Provincial Resistance, 79-86. 
25 Josephus, Ant 17:200-19, 250-303. 
26 Smallwood, ‘High Priests’. 
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first emerged in the Second Temple period and that reappeared in rabbinic 
discourse, where they play central or contested roles. 


What Was a ‘Jew’? Who Was ‘Israel’? 

In contemporary usage, ‘Jews’ refers to people who trace their lineage to Judea 
or Judahites as well as those of diverse ethnic and geographical background 
who engage in the ancestral practices and beliefs, what we call Judaism’. These 
terms mark two major divides that have been crucial in the historiography of 
the rabbis. The first is the distinction between biblical ‘Israel’ and post-biblical 
‘Judaism’, which is characterized by increased emphasis on Scripture as well 
as a particular orientation toward priests, sanctity, and the Jerusalem Temple, 
all topics discussed below. The other is the dichotomy, in part bequeathed to 
us by 2 Maccabees, that scholars have drawn between Joudaismos, the tradi- 
tional practices of Jews, and Hellenism (from Hellas, Greece) as a cultural phe- 
nomenon throughout the Middle East. Alexander’s conquests, which brought 
Macedonian conquerors and Macedonian and Greek settlers into direct and 
concerted contact with indigenous peoples of the Middle East, are frequently 
taken as the event that precipitated the interaction (or conflict) between 
‘Judaism’ and ‘Hellenism’. 

A number of scholars have raised objections that Judaism’ and related terms 
are anachronistic. Yehudi in Hebrew and its cognates in the other relevant 
ancient languages (Aramaic, Greek, Latin) do not distinguish between ‘reli- 
gion’ and ethnic or territorial denomination (i.e., between Jews’ and Judeans’) 
as a modern historian might. For the period we have just reviewed, and per- 
haps for a long time to follow, Judean’ has been proposed as a more precise 
single rendering of that set of terms, emphasizing the ethnic and geographi- 
cal, and casting doubt on whether we can meaningfully speak of ‘Jews’ in this 
period at all.?” Even more sharply, scholars eschew Judaism’. In our contem- 
porary usage, Judaism’ names an abstract system of beliefs and practices — a 
‘religion’ — a concept that some scholars understand as fundamentally modern 
and European, that has long represented the requirements of ‘Christianity’ to 
define the opposite of itself.28 

It is worth noting that insisting on ‘Judean’ does not so much illuminate 
as map a different modern usage on a multilingual set of ancient ones, while 
leaving the problem of the multiple and changing meanings that the term 


27 Mason, Jews, Judaeans’; Boyarin, Judaism: The Genealogy of a Modern Notion. Cf D.R. 
Schwartz, Judeans and Jews, 91-93, 102-12; S. Schwartz, ‘How Many Judaisms’. 

28 Religion as fundamentally modern: Asad, Genealogies of Religion, 27-54; Barton — Boyarin, 
Imagine No Religion. For Judaism’ see especially, Boyarin, Judaism. 
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had or took on between Alexander and Bar Kokhba unresolved. By the end of 
the Hasmonean era, ‘Judean’ could refer to a subject of the state centered in 
Judea, or perhaps, on analogy with Roman citizenship, a member of a political 
entity governed by law rather than (exclusively) by descent.?° By that defini- 
tion, Idumeans and Samaritans were both Judeans, although both also main- 
tained distinct identities in the Second Temple period. However, significant 
numbers of Idumeans adopted the practices and the loyalties of the Judeans 
to the Temple, while Samaritans did not. In addition, the growth of the dias- 
pora, marriage with non-Judeans, and the possibility of voluntary membership 
(‘conversion’) meant that the nature of belonging and identification could vary 
considerably among Judeans’. With the destruction of Jerusalem in 70 CE and 
the transfer of the former Temple tax to the Roman treasury (the didrakhmon 
or fiscus Iudaicus), Iudaeus was a Roman administrative category subject to 
definition by the state, with no necessary relationship to self-identification, 
origin, belief, or practice of people so designated.®° Finally, anticipating the 
second half of this chapter, early rabbis appear to have eschewed the term 
yehudi, treating it as primarily a term used by outsiders looking in.3! 


Scripture 

Second Temple period specialists debate the extent of a common canon of 
Scripture: whether a consensus about authoritative works existed at all, and 
if so, about which books, and at what time. Clearly some works (notably the 
Tora, or Pentateuch) were cited, commented upon, emulated, and rewritten. 
However, contemporaries, without later Christian or Jewish assumptions 
about which books are canon, may have been more interested in what God 
authentically said than in identifying the precise boundaries between books 
that were in or out.3? Rabbis embody one set of retrospective assumptions: 
they treat the works to be quoted in support of argument or interpretation or 
used in liturgy as received and uncontested, with few exceptions.*% 

Scripture as social practice — treatment of written works as reflecting the 
authoritative will or instructions of the deity — became a central focus in the 
Second Temple period. Perhaps because of its role in legitimating and out- 
lining the Temple cult, the Tora, in particular, took on particular importance 


m 


29 SJ.D. Cohen, Beginnings of Jewishness, 293-98; Berthelot, ‘Judaism as “Citizenship”. 

30 Heemstra, Fiscus Judaicus; Goodman, ‘Nerva. 

31 Baker, ‘When Jews Were Women’. 

32 Iam grateful to Max Grossman for this formulation. 

33 Boundary cases: mYad 3:4; tYad 2:13 (Sira); the Babylonian Talmud discusses Ezekiel, e.g., 
bShab 13b. For the partition of Scripture into ‘Tora’ and ‘Prophets’ see mRH 4:6; mMeg 
4:1-4. For ‘Writings’ see Friedman, ‘Primacy of Tosefta’, 318-20, n1o. 
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both as a text and as a physical artifact. According to 1 Maccabees, ‘the law’ 
(ho nomos) repeatedly appears as a justification for the acts that the heroes 
undertook and ultimately for the privileges bestowed on Simon, while the 
physical destruction of the Tora demonstrates the intentions and hostility of 
the oppressors (1 Macc 1:56-57). Two centuries later, a soldier's destruction of 
a Tora scroll led to public outcry that was only resolved by the soldier’s execu- 
tion by the governor Cumanus in about 49 CE (War 2:228-31; Ant 20:13-17). 
Josephus, writing in Greek, treated the Tora as the constitution (politeia) of the 
Jews (e.g., Ant 4:196), and devoted considerable space to the contents of the 
Tora, with particular emphasis on its laws. 

A predictable correlate of Scripture as practice is interpretation. Scriptural 
texts were the source of wisdom for Ben Sira, submerged lessons about the 
present age to be mobilized in pesher as at Qumran, and not least instructions 
to be followed in daily life. Thus, tefillin as physical objects to be bound to head 
and arm appear to be a Second Temple-era innovation that concretely instanti- 
ated verses that in the biblical text were metaphorical.*+ The statement attrib- 
uted to Jesus that he comes ‘not to destroy the law but to fulfil it’ (Matt 5:17) 
reflects the framework of Scripture as law, while the contrast between Pharisees 
and Sadducees over ‘traditions of the fathers’ or ‘rules (nomima) ... not written 
in the laws of Moses’ reflect debates precisely about what was authoritative in 
a scriptural context.35 


Temple and Priesthood 
Early in the Second Temple period, the high priest of Jerusalem had taken 
on a significant role in governing Judah. Our sources from the Persian period 
imply interaction and tension between Persian-appointed governors (coded 
as pious) and high priests (coded as problematic) over control of the Temple 
(e.g, Hag 1:12-15; 21-6; Zech 3:1-9; Neh 13). Insider accounts of perhaps the 
second century BCE (Letter of Aristeas) and apparently outsider accounts 
from the turn of the third century BCE ([Pseudo?] Hecataeus of Abdera)*6 take 
the centrality of the high priesthood for granted and idealize it. Later in the 
Second Temple period, the office of high priest conferred power, if not legiti- 
macy, on rulers. The Hasmoneans, having usurped the high priesthood, oper- 
ated as independent dynasts decades before Alexander Jannaeus took the title 


34 Y. Cohn, Tangled Up in Text; Adler, ‘Typological Distinction’. 

35 Mark 7; Matt 15:2, 6; Josephus, Ant 13:297, 408. 

36 Reported in Diodorus Siculus, Library 40.3; See Stern, Greek and Latin Authors, no u. If 
authentic, Hecataeus’s text dates to the turn of the third century BCE. 


22 LAPIN 


‘king’.3” Herod, coming to power as a non-priest (and as a non-Judean Jew’, but 
with Roman backing) was unable to, or at any rate did not, claim this kind of 
legitimation.3® Instead, he began the practice of appointing high priests from 
a wider group of families, in some cases from outside Palestine (e.g., Josephus, 
Ant 15:22). It is presumably not accidental that Herod had Hyrcanus 11 and 
his son Aristobulus 111 executed, and in addition his own wife and sons who 
were descendants of Hyrcanus and thus a threat to his position (e.g., Josephus, 
War 1:433-37; Ant 15:53-56, 164-78; 16:394). Herod also, famously, rebuilt and 
expanded the Temple complex, transforming it into a monument to his own 
beneficence and piety (Josephus, War 1:401; Ant 15:380-425). 

Shifting our focus to the post-revolts period when rabbis emerged, it is pos- 
sible that priests from prominent families who survived the period of violent 
conflicts between 66 and 136 CE in Palestine attempted to reassert primacy.?9 
The positive evidence for this is slim, and those with the most prestigious 
claims may well have found themselves discredited. At the same time, rabbis 
maintained priestly and Levitical privileges in ritual matters (at some personal 
cost, if tithing laws were actually maintained) and at times addressed prac- 
tices that presupposed priestly distinctiveness. 

The Mishna devotes a seemingly inordinate amount of attention to the 
Temple and its operations. In doing so, the Mishna also continues a practice of 
viewing the Temple as an idealized space that existed in tension with the real 
or (for rabbis) remembered thing. Some surviving Second Temple traditions 
idealized the actual Temple or at least sought to limit its violation. In Daniel 
(8:9-14), the cessation of the daily offering under Antiochus Iv was keyed to 
a corresponding offering in Heaven. Josephus remembers the priests’ con- 
stancy in performing sacrifices despite the onslaught of Pompey’s soldiers.*° 
Just before Herod’s death in 4 BCE, activists opposed to the representation of 
a golden eagle decorating the Temple sought to cut it down, demonstrating 
the need to protect it from zoomorphic (and political) desecration (Josephus, 
War 1:650—652; Ant 17:151-155). 

For others, the standing Temple was tainted from its foundations and these 
critics looked forward to its better replacement. One model for an eschato- 
logical Temple, recorded before the rebuilding of the Temple in Jerusalem, 
was Ezekiel’s vision of a rebuilt Holy Land, city, and Temple (Ezek 40-48). The 


37 Alexander: Strabo 16.2.40. Josephus, War 1:70; Ant 13:301 assigns this to Aristobulus 1 (104— 
103 BCE). Coinage appears to support Strabo. 

38 The Hasmonean Antigonus is said to have disparaged Herod as a hémioudaios, ‘half-Jew’; 
Josephus, Ant 15:403. 

39 Most recently, Grey, Jewish Priests’. 

40 Josephus, War 1:149; Ant 14:67. 
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Temple Scroll (11QTemple? 1-12, 29-39) imagined a divine plan for Jerusalem 
and the Temple, at a time when a Temple certainly functioned there. Along 
the same lines, the Animal Apocalypse in 1 Enoch (dating to approximately 
the conflict in Jerusalem in the 160s), characterizes those who built the Second 
Temple as well meaning, but blind; their work was to be replaced in the 
eschaton (89:73-74; 90:28-29). The prediction in Revelation that in the New 
Jerusalem there would be no Temple because the Lamb (Christ) is its Temple 
(21:22) may post-date the destruction of the Temple, but it draws on precisely 
this eschatological scheme. 

For its depiction of the Temple the Mishna drew on historical memory (occa- 
sionally reported as personal recollections) of the Herodian Temple ampli- 
fied by scriptural exegesis.#! As with its representation of a system of courts 
and punishments, rabbis constructed a framework that was part past and part 
anticipated future. Rabbis thus asserted their broader claim to authentic tradi- 
tion about the past, including Temple and sacrifice, at times stressing priests’ 
dependence on learned non-priests (i.e., rabbis’ own forerunners) in matters 
of practice (mYom 1:3, 5; mNeg 3:1). 


Purity 

One of the notable features of late Second Temple archaeology is the diffu- 
sion of what appear to be ritual baths (mikvaot) and stone vessels, whose pur- 
pose has been associated with their insusceptibility to impurity.4? These first 
appear in the archaeological record at the end of the second century BCE and 
continue until the early second century CE. This suggests that the distinctive 
purity practices of the Second Temple period were a late Hellenistic innova- 
tion in part making use of new technologies.*? The appearance of ritual purity 
installations in proximity to agricultural production may reflect the centrality 
of the Jerusalem Temple and of elite priestly consumption in the late Second 
Temple economy. The sharp drop in material evidence for purity after the early 
second century suggests that the Temple provided at least part of the rationale 
for purity practices. 

The material remains mark the diffusion of new ritual practices involving 
purity, washing, and the body to a population not limited to priests. The liter- 
ary evidence confirms this, although it also underscores how purity served as 
a marker of ‘sectarian’ group differentiation as well (see ‘Sects’ below). Thus, 
Josephus describes the Essenes washing before eating and in connection 


41 N.S. Cohn, Memory of the Temple; Schumer, ‘Memory of the Temple’, chap 2. 
42 Reich, ‘Miqva’ot’; Adler, ‘Archaeology of Purity’. 
43 Adler, ‘Hellenistic Origins’. 
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with bodily discharges and with contact even between members themselves 
(Josephus, War 2:137-39; 150-51); purity is also a preoccupation of the Dead 
Sea Scrolls. Similarly, polemical passages in the Gospels associate the Pharisees 
with immersion and the washing of the hands (Mark 7; Luke 11:3). 

As a matter of law, early rabbinic literature assumes and further develops 
biblical and Second Temple concepts and practices of purity, and a substantial 
proportion of Tannaic literature is devoted to these topics.44 Among the rab- 
binic contributions are a characteristic attention to intention or mindfulness, 
and a theorization of impurity as a kind of immaterial substance, one that can 
adhere to hands even when it cannot make the body impure, can be enclosed 
or break through enclosures, and can pass up or down streams of water (e.g. 
tractates Ohalot and Mikvaot). In light of the disappearance of widespread 
mikvaot in the second century CE, we do not know to what extent purity prac- 
tices were maintained within or outside the rabbinic group, and how they 
were performed, if at all.46 Rabbis on occasion assume gradations of purity 
among adherents, and most interestingly, among groups of ‘the trustworthy’ 
(neemanim) or ‘fellows’ (haverim) who undertook to adhere to specific levels 
of ongoing purity (mDem 2:2-3; tDem 2:2-3). 


Eschatology 
Themes of judgement, cataclysm, and restoration play a more pronounced role 
in surviving literature from the Second Temple period than in material of pre- 
exilic Israelite provenience.*’” These eschatological themes often appeared as 
part of ‘packages’ that included a reevaluation of Israel’s history, redeployment 
of primordial myth, cosmic disruption and restitution, and the creation of new 
revelatory (‘apocalyptic’) motifs in literature. It is not clear that we can assign 
specific occasions for the emergence of any of these elements, much less for 
their combinations.’ Still, it is conventional to view the period and its disas- 
ters, expectations, and disappointments — the destruction of the Judahite state 
and subsequent exile; the reign of Antiochus rv and the rise of the Hasmonean 
dynasty; Roman rule; and later revolt and the destruction of the Temple — as 


44 Noam, From Qumran to the Rabbinic Revolution; Furstenberg, Purity and Community in 
Antiquity. 

45 Balberg, Purity, Body, and Self. 

46 Adler, ‘Ritual Purity in Daily Life’; idem, ‘Decline of Jewish Ritual Purity Observance’; 
Furstenberg, Purity and Community, 360-89. 

47 Collins, ‘Beginning of the End’, 137-55, for the earlier background. 

48 See Reed, Demons, Angels, and Writing, introduction and passim for disentangling ‘apoca- 
lypse’ from ‘eschatology’, and arguing instead for a kind of ‘scribalism’. 
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particularly formative of eschatological and apocalyptic ideas.*9 There was 
no single eschatological scheme at work: apparently contradictory traditions 
coexisted about redemptive figures (‘Son of Man’; a Davidic, Aaronide, or 
Israelite messiah), theodicy in the divine economy (an otherworldly domain 
of reward and punishment or future resurrection and judgement in time), the 
nature of reality (monism or a dualism caused by primordial sinfulness), and 
the role of primordial intermediary beings (angels, Logos, Wisdom) in estab- 
lishing or repairing that reality. 

For our purposes, there are two particularly important points to note. 
First, rabbis make use of an eschatological understanding of Israel’s and the 
world’s history that has clear antecedents in Second Temple sources. Thus, in 
the Mishna, rabbis refuse any part in ‘the world-to-come’ to those who deny 
that ‘resurrection of the dead is from the Tora’, seemingly identifying that 
world with resurrection.5° ‘Until Elijah comes’ is a shorthand for a time in 
the future when doubt will be resolved, presumably drawing on a tradition of 
Elijah as the herald of the messianic age.5! The ‘days of the messiah’ — distin- 
guished from ‘the days of this world’ — are similarly construed.*? In the case of 
resurrection we can perhaps draw a genealogical connection to the Pharisees 
(see ‘Sects’).53 

Second, these eschatological references are very rare in the Mishna and 
appear only slightly more frequently in other Tannaic corpora.54 Although an 
argument from silence, it is tempting to understand this to mean that early rab- 
bis actively downplayed the eschaton or at least its imminence.®° Elsewhere, it 
is faithful observance of the Sabbath, a long-term normative praxis, that eases 
the final tribulations.5® There are likely political and not merely theological 


49 See the literature review on apocalypticism in DiTommaso, ‘Apocalypses (Part 1)’; idem, 
‘Apocalypses (Part 11)’. 

50  mSan 101; see also mBer 5:2 (a reference to a liturgical unit). At a minimum, resurrection 
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and the letters of Paul. 

51 See mShek 2:5;mBM 1:8; 2:8; 3:3. See also mEd8:7, citing Mal 3:23. Some eschatological role 
for Elijah is assumed by all four canonical Gospels. 

52 mbBer1:5. 

53 Explicitly, Acts 23:6-8. Whether Josephus thought that Pharisees believed in resurrec- 
tion is more problematic and there is an extensive literature. See Setzer, ‘Resurrection’; 
Yli-Karjanmaa, ‘New Life’. 
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or cosmological dimensions to this delaying of the eschaton and the relative 
emphasis on a ‘world-to-come’. As we will see in the second half of this chap- 
ter, the decades between 66 and 136 CE saw two major revolts against Rome 
in Palestine, with long-lasting impact for the province and its Jewish inhab- 
itants. Tannaic eschatology, as adapted from the Second Temple traditions, 
may perhaps reflect an outward stance of political quietism (with the promise 
of ultimate justice), although we cannot exclude messianic or eschatological 
enthusiasm among rabbis themselves.5” 


Sects 

Although Josephus can speak collectively about a single Jewish or Judean 
Scripture, law, constitution, and set of practices, in other contexts he mentions 
specific groups (haireseis, ‘schools of thought’; the equivalent Latin term is 
sectae) by name: Pharisees, Sadducees, and Essenes.°® There is a fourth group 
that Josephus says was like the Pharisees in most respects but had a distinctive 
political philosophy (that Israel could have no king but God alone). A variety 
of passages in Josephus’s histories suggest that this last group should be asso- 
ciated with the Sicarii of the first century CE.°9 In late first-century sources — 
including Josephus and the New Testament (the Gospels and Acts) — the three 
major groups are presented as having distinctive views on purity practices, the 
role of divine intervention in human affairs, the idea of an afterlife, and the 
degree of authority attributed to non-scriptural tradition. 

Particularly since the discovery of the Dead Sea Scrolls in the mid-twentieth 
century, scholarly discussion of sects and sectarianism has been prominent. 
In addition to conformity of the groups to sociological definitions of sects, 
scholars continue to debate the precise relationship between the Essenes in 
the literary texts and the group or groups responsible for the Qumran texts; 
the view that the two were identical is still widely held.®° In addition, scholars 
have struggled to construct coherent genealogies and histories of the groups, 
reaching conclusions that fall within two major variants. Increasingly, the dis- 
cussion addresses whether ‘sectarianism’ was a wide, shifting phenomenon or 


supererogatory piety that leads to the messianic age. For the motif of suffering as bringing 
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whether there was an acknowledged ‘canonical’ cast to these three, making 
the emergence of the fourth worth emphasizing.®! By their name, Sadducees 
are reasonably (although not certainly) to be associated with allegiance to the 
Zadokite high priests displaced by the Hasmoneans. But Dead Sea texts also 
emphasize the importance of ‘the priests, the sons of Zadok’ (Ezek 44:11) and 
scholars differ over whether or not the Dead Sea group emerged out of schism 
among the adherents of the Zadokites or along a separate line of development. 
Uncertainty about origins notwithstanding, there remains a broad consensus 
that the events leading up to the Hasmonean revolt itself, the usurpation of the 
Hasmoneans, and the Roman intervention into Palestinian affairs were crucial 
for group and identity formation. In addition, to the extent that we can trust 
our accounts of the pre-first-century period, Pharisees and Sadducees acted 
as interest groups in the Hasmonean court. Josephus in particular describes a 
reign of terror by the Pharisees under Salome Alexandra (76-66 BCE). 

Two additional issues concerning Pharisees are important for a historical 
understanding of the rabbis. First is the problem of the identification of rab- 
bis with Pharisees. Connections do appear in rabbinic literature, although 
these are less explicit than one might expect and raise the seemingly contra- 
dictory possibilities that rabbis were the successors of Pharisees but did not 
emphasize that sectarian origin, or that rabbis as a group at some point began 
retrospectively to identify with the Pharisees.6* However we answer the ques- 
tion of origins, there is distinct problem of specifying continuity and change. 
Is the rabbinic principle of an ‘oral Tora’ the same as or even connected to 
the ‘traditions’ not written in Scripture that Pharisees treat as authoritative? 
In complementary fashion, to the extent to which we can identify earlier strata 
within rabbinic literature as invested in issues that were also of concern in 
the Second Temple period (purity, table fellowship, tithing and priestly gifts, 
vows), do these tell us about the Pharisees, or at least give real insight into the 
practices of groups in the Second Temple period? Or has the material been so 
thoroughly reworked in a second-century context that any reading from one 
context to the other is bound to be erroneous? 


From the Revolts of 66 and 132 to the Arab Conquests: Rabbis after 
the Second Temple Period 


The historical focus of Josephus (whose account ends in the 70s CE), means that 
for the first half of our historical period we are able to tell a single, more-or-less 


61 See Baumgarten, Flourishing of Jewish Sects. 
62 SJ.D. Cohen, ‘Significance of Yavneh’, is the classic statement of the problem. 
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coherent narrative about the great figures and the military and political fortunes 
of a dominant ethnic group (Judeans) within a particular territory (Judea). 
This dependence on Josephus may exaggerate the territorial or ‘national’ cast 
to that story. Already before the revolts of 66-136 CE, it is possible that most 
Jews constituted a diaspora where day-to-day lives were not directly impacted 
by decisions taken by (territorial as well as ethnic) Judeans at Jerusalem, how- 
ever influential Jerusalem, the Temple, the Hasmoneans, or the Herods may 
have been. Conversely, long after 136 CE, Jews in some parts of Palestine may 
have lived in predominantly Jewish villages within wider regional Jewish 
enclaves, which in practice afforded a certain amount of autonomy and self- 
determination. Still, with the end of the Bar Kokhba revolt, the kinds of data 
we have mean that the kinds of history we write no longer center on an ‘ethno- 
nation’ and its control over an autonomous polity or territory.®? 


Historical Review 

Seventy years after Herod’s death, in 66 CE, a revolt broke out in Judea that 
resulted in the destruction of Jerusalem and its Temple. The war apparently 
had the support of some priestly leaders (Josephus, War 2:243-244). For the 
last twenty-two years of this period, most of Herod’s former kingdom had been 
ruled by a Roman procurator, dependent for military support on the governor 
of Syria. It is hard not to read the events of this period as leading inevitably 
to revolt. This framework guides Josephus’s narrative in the Jewish War, and 
it is the War that for good or ill provides us with most of what we claim to 
know about the revolt.® There is no single agreed-upon cause among contem- 
porary scholars: economic distress, taxation, Jewish eschatological unrest, and 
the attitudes of Roman emperors (especially Gaius Caligula, who famously 
ordered an image of himself erected in the Temple), and more frequently of 
governors, have all been cited as probable causes. However, none of these was 
entirely unique to the first century CE and most could be attested in other 
Roman territories and among other subject peoples.® 

The period of the revolt and its suppression by Roman forces coincided with 
the assassination of the emperor Nero in 68 CE, a number of revolts in the 
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western part of the empire (69-70), a period of Roman civil war over succes- 
sion, and eventually the declaration of Vespasian (whom Nero had charged 
with suppressing the revolt) as emperor, first in Egypt (Tacitus, Hist 2.79.1; 
Josephus, War 2:616—617) and later by the senate at Rome. On the ground in 
Judea, this meant long delays in military activity, allowing time for factional 
war to break out in Jerusalem. It also meant that the suppression of the revolt 
would serve as the first legitimizing test of a new Flavian dynasty.® It is likely 
that the decision to take Jerusalem by force rather than starving it out, to 
destroy the Temple, and to commemorate the Roman defeat of Judea as a new 
conquest rather than a suppression of revolt,®” were related to the propaganda 
requirements of the new, short-lived dynasty. 

Following the events of the 70s CE, when Josephus’s narrative comes to 
a close, we can no longer trace a coherent historical narrative for Palestine. 
Judea was reannexed as a Roman province.®® Initially, Jerusalem was not 
rebuilt; instead, Legio x Fretensis was settled at or nearby the ruins of the city. 
Jews certainly lived in the vicinity, as demonstrated by a settlement discovered 
in the East Jerusalem neighborhood of Shuafat.®° There were serious revolts 
in the diaspora under Trajan (115-117) that may have had some punitive con- 
sequences in Judea.” In 130 CE, possibly in conjunction with a personal visit 
by Hadrian, the emperor permitted Jerusalem to be re-founded as the Roman 
colony, Aelia Capitolina.“ While Hadrian’s motivations may well have been 
generically administrative or even benevolent, it was the foundation of the city, 
according to Cassius Dio, that prompted the Bar Kokhba revolt (69.12—13).72 

Scholars are divided on how extensive a revolt the Bar Kokhba revolt was 
and how difficult its suppression. It appears to have been concentrated in the 
territory of Judea in the narrower geographical sense, although there are some 
indications of a wider regional significance.’3 Later Jewish and Christian rec- 
ollections of the revolt associate it with messianic overtones (yTaan 4:5, 68d; 
cf Eusebius, Hist Eccl 4.6.1-4). At any rate, the slogans from the rule of Simon 
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Kosiba (i.e., ‘Bar Kokhba’), reflected in coins and the official dating of legal 
documents, were the ‘redemption of Israel’ and the ‘liberation of Jerusalem’. 

The centuries between the end of the Bar Kokhba revolt (136 CE) and the 
Arab conquests of the Middle East that took place during the 630s and 640s 
were formative for the rabbinic group. Our earliest texts, although dating from 
the third century, rely heavily on tradents of the late first and second centuries 
CE. The period that followed saw the production of the Palestinian Talmud 
(not before the late fourth century), the Babylonian Talmud (not before the 
sixth century), and a variety of ‘aggadic’ midrashic collections (imprecisely 
dated between the fifth and the seventh centuries). 

The same period saw significant changes in both Roman and Persian lands. 
The Roman East experienced a severe military crisis in the second half of the 
third century, followed by resurgence and reconstitution in more militarized 
form at the end of the century. Whether the ‘third-century crisis’ was accom- 
panied by an economic crisis or rather by a shortage of currency caused by the 
failure of the state to keep up with military obligations remains debated. In the 
mid-third century CE and again at the turn of the fourth, Christians suffered 
empire-wide, official persecution, only to see the adoption and patronage of 
Christianity by the emperor Constantine the Great (conventionally in 312). The 
long process of Christianization that began with Constantine involved demo- 
graphic change — conversion — and considerable institutional and cultural 
change. Ultimately the status of Jews in the Roman empire shifted from sub- 
ject people with a wide and active diaspora and a first- and second-century his- 
tory of violence into a religious minority whose very identity was important for 
the self-image of a Christian empire. By the fifth century, Roman imperial leg- 
islation, while still acknowledging Jews’ legal rights within the empire, seems 
interested in marginalizing Jews. Laws promulgated by Justinian in the sixth 
century are still more hostile and restrictive.”* Laws and anecdotes about vio- 
lence toward Jews can skew our perspective: They do not report on the many 
times violence or legal conflict did not arise. Nevertheless, it seems likely that 
by the seventh century, Jews in Palestine, as elsewhere in Roman and post- 
Roman lands, were proportionately fewer and less secure, and perhaps also 
organized in more insular communities than, say, Jews in the third century in 
the same region.” 

From the third century, rabbis also flourished in Mesopotamia, especially in 
what is now central Iraq.”* This is important in its own right, since it represents 
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the successful transfer of a specialized form of Jewish knowledge, practice, and 
interaction from one region to another, across imperial borders. By the High 
Middle Ages in Europe, if not before, the Talmud that was produced in Babylonia 
is the one that would serve as the foundational text of rabbinic or Rabbanite 
communities. Iraq, too, saw significant political and cultural changes, whose 
impact on Jews and rabbis is less well studied than the changes of the Roman 
period. The 220s of the Common Era saw the rise of a new dynasty out of Persia, 
the Sasanians, who traced their ancestry back to Cyrus the Great. Some Jews, 
including rabbis, are said to have resided at Mahoza (Veh Ardashir), a suburb 
of Ctesiphon, which served as a royal residence. In a manner that bears some 
similarity to ‘Christianization’ in the Roman Empire, Sasanian rulers associ- 
ated themselves with Zoroastrianism and with Mazdean priests in particular.’ 
Iraq itself was a deeply multicultural territory, with significant Near Eastern 
and Arab populations and strong cosmological, mythological, and ritual tradi- 
tions (e.g., Jewish, Christian, Mandaean, and Manichaean, in addition to any 
continuing regional traditions) in conflict and in conversation.”® 

Our knowledge of the rabbinic movement and its development in these two 
distinct geographies depends heavily on sources produced by rabbis them- 
selves, despite all the problems these pose for historians. Late antique Palestine 
further provides a wealth of archaeological evidence and evidence from the 
writings of contemporary Christians, in addition to legal texts and other admin- 
istrative evidence. It is somewhat easier to assess the impact rabbis made on 
their contemporaries, and the extent to which rabbis in turn were shaped by 
broader Roman-imperial and Christian developments. Mesopotamia offers 
less contemporary literary and material evidence, although scholars have 
made excellent use of Christian writings and the evidence of gems and incan- 
tation bowls.” One major innovation of the last twenty years is the scholarly 
use of Middle Persian texts (generally considerably later in their present form) 
to understand the specific Iranian-Sasanian context of late antique rabbis.®° 


Revolts, Annexation, and Trauma? 
In the centuries leading up to 66, Jerusalem had played a central role in the 
administration of a territory far wider than Judah proper. Its Temple was a pil- 
grimage site that drew both people and funds from all over the Roman world. 
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If we can trust reconstructions of its economic functions (by no means a cer- 
tainty), the Temple was the single largest economic institution (as consumer 
and redistributor of agricultural goods) in the entire region.*! 

The province that emerged between the end of the Bar Kokhba war and the 
mid-third century was organized like other Roman provinces: as a network of 
urban territories and with considerable responsibilities for day-to-day gover- 
nance devolving upon a distributed urban elite. Whether or not Jews as such 
suffered legal disabilities at this point that would have excluded them from 
civil government, the elites of the province were no longer predominantly 
Jewish, Judahite, Herodian, or priestly.8 Two legions were permanently sta- 
tioned in Palestine: the Tenth (Legio x Fretensis) at the ruins of Jerusalem after 
70, and the Sixth (vı Ferrata) at Kefar Otnai (Caparcotna), later Legio, near bib- 
lical Megiddo, after 136. This left Palestine a very heavily garrisoned province in 
proportion to its size and population, settled with eleven to twelve thousand 
adult men (perhaps 1 to 2 percent of a maximum population of Second Temple 
Palestine). Forces drawn from these legions as well as auxiliary units were sta- 
tioned elsewhere (notably Tel Shalem, in the Jordan Valley).8? The movement 
of these troops may have included various civilians who followed the units to 
their final locations.®* 

There has been considerable discussion in recent years about whether the 
destruction of the Temple or more broadly the period of revolts and their 
violent suppression were ‘traumatic’.®> This approach is suggestive but meth- 
odologically problematic. Speaking of collective trauma applies to a group 
of humans a set of biological concepts originally associated with individual 
organisms. Recent work on the epigenetic effects of trauma — gene expression 
minutely but substantively altered with transgenerational consequences for 
trauma victims and their descendants — suggests the possibility of collective 
impact, but historians have no direct access to these effects in antiquity.®® 
Ultimately, scholars interested in collective historical trauma as the cause of 
cultural or ideological change have to rely on historical memory. How were the 
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events remembered and deployed shortly after (Josephus, 4 Ezra, 2 Baruch, the 
Epistle of Barnabas), and long after (e.g., Ekha Rabba, or bGit 55b—58a)? How 
were the Temple and priesthood represented in liturgy and liturgical and other 
spaces?8” However, historical memory is by definition plastic and the site of 
contest, particularly during times of change.®® 

For Jews in Palestine, we can at least ask what the material and adminis- 
trative consequences of two revolts and annexation could have meant in the 
decades following 136 CE. Even had it not been a consequence of revolt, annex- 
ation would have displaced the central role formerly played by Judah proper 
and its Jerusalem aristocracy and any centrality of the Tora or the Jews’ ‘ances- 
tral laws’ as a ritual, much less as a ‘constitutional’, framework. But in fact, there 
were revolts and the rebels lost. We can expect significant casualties as a result 
of fighting and as a result of famine and disease during the revolts, as well 
as significant numbers of captives sold into slavery.8° There is every reason to 
expect that Romans expropriated significant amounts of land, to be settled by 
some favorites (Josephus, for example), or otherwise redistributed or sold off 
as in the poorly understood scheme that early rabbinic literature remembers 
under the name sikarikon.°° It also appears that Romans purposely erased his- 
torical connections of the province to Judah, renaming it Syria-Palaestina.°! 
The name of the new city, Aelia Capitolina, linked to the lineage (gens) of the 
emperor and to the deities and geography of Rome. 

The cities in this period, even those likely to have been predominantly 
populated by descendants of Jews, were nominally pagan places, with tem- 
ples depicted on their coins.9” In Sepphoris, archaeologists have identified the 
foundations of a temple near the intersection of the main cardo and decumanus 
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of the city.93 Rabbinic traditions remember the years of the revolt and after 
as a period of persecution and destruction (shemad).9* Christian writers with 
connections to Palestine claimed, as early as the second century, that Jews 
were prohibited from living at or near Jerusalem.9° Although perhaps exag- 
gerated, these claims are consistent with a long-term demographic outcome: 
places that appeared to be Jewish’ in the fourth through seventh centuries 
were located not around Jerusalem but predominantly south of Judea proper, 
or in the north, in portions of the Galilee and the Golan. 

Trauma or not, the rabbis who created the Mishna and other early Tannaic 
corpora inhabited a deeply altered provincial environment, not a rump Jewish 
or Judean autonomous state. Whatever its roots in Second Temple-period 
groups, practices, ideas, and institutions, the emergence of rabbis as a dis- 
tinctive group must be understood against this highly altered background. 
The emphasis in the Mishna on Temple and ritual purity (precisely when the 
archaeological evidence for its wide practice drops off), or its depiction of a 
judicial system in Jerusalem centered on a Sanhedrin that may never have 
functioned as described, reflects aspects of the rabbinic construction of a par- 
ticular (and not necessarily consistent) picture of the past. This past is one that 
they deployed in the present, both in instrumental ways (positioning rabbis 
as carriers of authentic tradition and memory) and as a cultural construction 
of how the present world, clearly not conforming to an idealized biblical or 
rabbinic picture, came to be. In part this deployment was descriptive, in part 
it argued for specific approaches to navigation of the present day in light of it. 


A Note on Rabbinic Literature and Historicity 

Rabbinic literature is an essential resource for the history of Jews and Judaism. 
Beyond what we can hope to learn about rabbis themselves, the literature, and 
in particular the Mishna and the Babylonian Talmud, was foundational for vir- 
tually all Jewish groups that survived the Middle Ages. Outside the Jewish and 
rabbinic context, rabbinic literature constitutes examples of vernacular pro- 
vincial literature produced within the Roman and Sasanian Empires. (For the 
third century, it is perhaps the most extensive surviving body of literature not 
written in Latin or Greek.) Throughout, the texts illuminate the rabbinic and 
Jewish slice of the shared material, cultural, and conceptual world of the late 
antique Near East. 
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Nevertheless, there is no consensus on how to approach this material histor- 
ically. The principal problem concerns reconstructing person- and event-based 
narrative. Can we conclude, for instance, that Rabbi Akiva was martyred, or 
only that there were one or more traditions of martyrdom?®® That Akiva said 
a particular statement or held a particular opinion, or only that ancient redac- 
tors had access to statements or views attributed to him? The uncertainty stems 
from the fact that all classical rabbinic texts are redacted compositions, espe- 
cially the rather heavily and systematically processed Mishna and Babylonian 
Talmud.” Attributed statements and even anecdotes typically appear in highly 
stereotyped forms that are not the product of natural recorded speech, and 
textual units are formed through the citation and reworking of prior material. 
Comparison of parallels across corpora can give us some indication of how 
material was transformed through reuse and point to earlier or later versions, 
allowing us to reconstruct the history of one or many traditions. However, this 
method cannot (and cannot be expected to) validate the specific speech acts 
or specific events in the text. 

Instead, we should focus on questions for which the texts themselves and 
the traditions they cite and rework are the primary object of focus. Both the 
traces of editing and prosopographic examination allow us to cluster sages in 
generations and, within those, into subgroups (‘schools’ or ‘circles’). The con- 
sistency of these groupings suggests that the prosopographic relationships are 
likely to be transmitted rather than the ad hoc constructions of compilers or 
editors.2° Comparative work allows us to ask how specific issues, or sages of 
different generations, are represented by earlier or later works, or in source 
material as opposed to its redacted form. Exercised on a broad-enough scale 
(all case narratives, all discussions of the am ha-arets), these comparisons can 
yield insight into the development of material that may in turn point to spe- 
cific historical contexts and at times (as with ‘schools’ among the Tannaim) to 
specific social networks among rabbis.99 
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Sect, School, or Leadership Cadre? 

Speaking of ‘the rabbis’ or ‘the rabbinic movement’ is a convenience that 
obscures both uncertainty (what kind of groups did rabbis actually constitute?) 
and variation (what changes occurred between the second century and the 
fourth or the sixth, and between Palestine and Babylonia?). Descriptions 
that focus on rabbinic institutions (the study house or academy), boundary 
maintenance (e.g., the exclusion of ‘heresy’ or excommunication), and rank 
(patriarch, academy head) characterize rabbis as an ‘organization’. Those that 
emphasize relations between teachers and disciples, connections among col- 
leagues, familial links, and the intensity or extensiveness of personal interac- 
tions tend to view rabbis as constituting a kind of social network.!°° Against 
an earlier historiography that viewed rabbis as central to Palestinian society 
in formal and institutional ways, scholarship from the late twentieth and early 
twenty-first century has taken the position that rabbis were non-central and 
non-normative.!©! However, scholarship remains divided on matters of rab- 
binic influence or, short of that, whether rabbis were exceptional or represen- 
tative of a broader Common Judaism in the late first to third century.!°? 

Overall, the earliest rabbinic sources correspond to a ‘network’ better 
than to an ‘organization’. To the extent that traditions attributed to late first- 
century rabbis (the ‘Yavnean’ generation) or their immediate antecedents 
(Hillel, Shammai, and their eponymous ‘houses’) reflect the kinds of topics 
that interested early rabbis, there is strong continuity with Second Temple-era 
concerns: purity and its impact on commensality and sociability, marriage and 
divorce, vows, and priestly gifts. Since this makes up such a distinct subsec- 
tion of rabbinic interests as reflected in completed corpora, we should perhaps 
think about rabbis as originating as a group of pietists who shared common 
concerns. The surface discourse of early rabbinic texts emphasizes the abil- 
ity of individual sages to transmit received tradition, interpret Scripture, or 
debate opinions with little attention to rank or office. Some anecdotes point 
(ambivalently) in the opposite direction — Yoshua’s dissent from and ulti- 
mately his submission to the authority of Gamliel, the excommunication of 
Akavia b. Mahalalel presumably by the collectivity of sages at Yavne. Conflicts 
over authority may in fact have been endemic to the group dynamic. To the 
extent that traditions are concerned with Gamliel, they may also reflect claims 
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of the school of Gamliel to special privileges or roles within the rabbinic circles 
that would receive clearer articulation in the third and fourth centuries (see 
‘Patriarchs, Exilarchs, Rabbis, and Authority’ below).!% 

Palestinian rabbinic literature took on a distinctly urban profile in the Amo- 
raic period. A general scholarly consensus holds that the Palestinian Talmud 
was produced in Tiberias some decades before or after 400 cE.!°+ Looking 
backward, the stories of rabbinic residence, visit, or interaction are often 
centered on cities in the formal Roman sense: Tiberias and Sepphoris in the 
Galilee in particular, but also Caesarea on the coast, and Lydda (Diospolis), 
roughly between Jerusalem and Joppa (present-day Tel Aviv-Yaffo ).105 

Although we cannot date a formal rabbinic academy in Palestine before the 
eighth century, when the death of its head is acknowledged,!6 there are signs 
that rabbis developed some organizational coherence as a ‘school’. Thus, the 
Palestinian Talmud can point to fixed meeting places in the urban landscape 
of Sepphoris and Tiberias (e.g., yShab 6, 8a; ySan 10:1, 28a, Tiberias) or study 
houses (bet/batei midrash) named for individuals, seemingly operating after 
the demise of the sage for whom they were named (e.g., yShab 4, 7a; 6, 8a; 
yBetsa 1:6, 60c; yBM 2:12, 8d; ySan 10:1, 28a). It is possible that the urban van- 
tage point of our Amoraic literature obscures rabbinic developments in vil- 
lages at this time (village synagogues and study houses are at least imagined 
as ubiquitous). However, limited epigraphic evidence of rabbinic presence in 
villages is rather later than the Palestinian Talmud.! Also indicative of rabbis’ 
coherence is the emergence of the Mishna and related material as curricular 
materials and the practice of providing ‘genealogies’ for sayings (‘R. A said in 
the name of R. B’) and for the rabbinic group as a whole.!°8 

The second half of the fourth century and the early fifth century have been 
treated in scholarship as watersheds marking a decline of the rabbinic move- 
ment in Palestine (to some extent to be supplanted by priests as communal 
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leaders) and a decline in the autonomy of the Jewish community.!°9 Factors 
such as a revolt (of some sort) against Gallus Caesar in 351-352,"° the failed 
attempt to rebuild the Temple under the emperor Julian and his death in 363, 
at least reputedly at the hand of one of his own Christian soldiers (Libanius, 
Or 24.21; Sozomen, Hist Eccl 6.2), and the discontinuation of the Palestinian 
patriarchate by 429 (Codex Theodosianus 16.8.29) have all been proposed as 
signs of changing fortunes for Palestinian Jews in late antiquity, and for rabbis 
in particular. 

This understanding of the history of the rabbis is problematic, not least 
because it stigmatizes literary output as a sign of decline. Certainly, after the 
late fourth century, we have literary compendia (the Palestinian Talmud, and 
classical midrashim) that refer by name to rabbis of the past rather than to 
new traditions, but there is no necessary reason to see this as a mark of failure 
or contraction." Nor are the Palestinian rabbinic compendia necessarily the 
products of a slavish collection of older material.” The very limited evidence 
we have for rabbis outside of rabbinic textual corpora themselves is generally 
no earlier than the end of the fourth century, often considerably later, during 
the period of purported decline. Their chronology coincides with the spread 
of elaborate purpose-built synagogues and the emergence of new literary and 
liturgical genres."3 More broadly, the argument for demographic collapse in 
the Galilee, although suggestive, is problematic on statistical grounds."+ 

Although there are traditions about rabbis in Mesopotamia in the second 
century and baraitot attributed to Babylonia, it is common to associate the 
foundation of the rabbinic movement in Babylonia with the return of the third- 
century sage Rav (Abba Arikha) to Palestine and his Babylonian contemporary 
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Shmuel."5 The impact of Palestinian traditions on the contents of the Baby- 
lonian Talmud and the intensive editing of materials by the composers of the 
Talmud complicate our ability to trace the history of rabbis in Mesopotamia.!!6 
Babylonian redactors had an interest in institutional regularity, rank, and pri- 
ority, often projected on Palestinian institutions. This may be the product of 
the emergence of formal academies more-or-less contemporaneous with the 
redactors themselves.” As in the Palestinian context, a few locations appear to 
have been loci of intensive rabbinic memory, if not activity (Pumbedita, Sura, 
Nehardea, Mahoza)."8 For earlier periods, study appears to be characterized 
by disciple circles.!9 

As for sectarianism, the earliest concerns of rabbis, we noted, were similar 
to issues that divided groups in the late Second Temple period. To the extent 
that rabbis and their adherents maintained social separation from others over 
purity practices, we might be inclined to characterize rabbis as continuing 
the phenomenon of Second Temple sectarianism. Rabbis’ innovations that 
appear in the Tannaic corpora, such as the expansion of unmarriageability 
under the category of mamzer (a person of illegitimate birth) or the trans- 
formation of terefa (a non-kosher category) into a requirement to inspect the 
internal organs of slaughtered animals, perpetuated or re-inscribed separatist 
tendencies. Other innovations — the rules of eruv (the fictive Sabbath domain), 
for example — might have made it difficult for some rigorists to associate with 
rabbis on the Sabbath.!2° 

Based on the kinds of cases rabbis are described as having ruled on in 
Tannaic corpora and the Palestinian Talmud, it would appear that rabbis 
addressed a more general and less ritually focused set of issues in the third and 
fourth centuries than in the two centuries earlier?! This is in keeping with 
the suggestion above that rabbis emerged as a kind of ‘school’, certainly not 
without important ritual concerns, but primarily concerned with the study 
and development of internal materials and, where possible, their application 
outside the immediate circle of the study house. 
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As for Babylonian rabbis, once again literary evidence is far from satisfactory, 
but it appears that they are presented as more insular — interacting primar- 
ily with other rabbis and their household members — than their Palestinian 
counterparts.!22 In the Babylonian Talmud the am ha-arets is transformed 
from one who does not abide by rabbinic rules of tithing and priestly gifts 
to one who is insufficiently learned and insufficiently deferential to sages. 
Although the traditions are attributed to Palestinian rabbis, it is in the Bavli 
that we have statements of vehement deprecation of these ammei ha-arets: 
one may kill them even on the Day of Atonement, bPes 49b.123 At the same 
time, Babylonian traditions tend to assign extraordinary significance to rabbis 
and their practices of study and debate (e.g., exceeding the merit of offering 
sacrifices or other commandments).!*4 To this extent, it may be that we might 
usefully think of Babylonian rabbis as constituting a sect, although organized 
around different principles than first-century sects.125 

A recurrent issue in recent scholarship has been the emergence of rabbis as 
an ‘orthodoxy’, in tandem with an emerging Christian orthodoxy. The develop- 
ments among rabbis and orthodox Christians are not entirely commensurable 
institutionally, particularly as they relate to doxa, ‘belief’. Still, to the extent 
that ‘orthodoxy’ is characterized by speaking for the whole communal body 
and not for a limited group separated from that body, we do see broad changes 
in the social profile of rabbis suggested above.!*6 


Patriarchs, Exilarchs, Rabbis, and Authority 

Inevitably, any discussion of the history of rabbis must turn to the question of 
their authority. Much of classical rabbinic literature is concerned with law both 
as normative structure and as intellectual practice, and exempla from rabbis’ 
own actions, advice, rulings, and adjudications play a role in both. In all of our 
literature, rabbis appear to speak to and for all of Israel, certainly creating the 
impression that their authoritative stances either determined what Jews did 
and thought, or at least that their debates and interventions reflected their par- 
ticipation in a broader Jewish set of practices, concepts, and beliefs (Common 
Judaism). What we lack, especially from Mesopotamia, is external evidence 
that might allow us to critically assess claims based on the literature itself. 
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amme ha-arets to talmidei hakhamim. 

126 To this extent, SJ.D. Cohen, ‘Significance of Yavneh’; Boyarin, Border Lines, 50-51, agree. 
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This problem is compounded by separate traditions about the Palestinian 
patriarch or ethnarch (nasi) and the Babylonian exilarch (resh galuta), dynas- 
tic figures claiming similar descent, who clearly had prerogatives and powers 
in their respective regions. The histories of the Palestinian patriarchs and 
Babylonian exilarchs are inevitably intertwined, since both made similar claims 
(notably, Davidic descent) and our rabbinic sources juxtapose and occasionally 
merge them.!2” Both Talmuds have traditions that reflect a conflictual relation- 
ship of rabbis to dynasts and others, in which at least some rabbis cooperate 
with or are ‘in the court’ of the dynasts. 

The most important recent contribution to the history of the exilarchate has 
been to underscore how little we know about it.!28 As an institution, the exi- 
larchate does not appear much before the Sasanian period, if at all. The bearer 
of the title was presumably a member of the lower Sasanian nobility and 
claimed Davidic descent, and the head of a subject community in Sasanian 
lands. However, what formal role, authorization, or power attached to the exi- 
larchs, or even whether they represented a single lineage, remains unknown. 
To a certain extent, we can draw analogies between the role of the exilarch and 
that of the catholicos (the head of the Church of the East) in Ctesiphon, where 
reports of church synods and later medieval chronicles allow us comparatively 
to address attempts, by catholicoi and exilarchs alike, to create a single central 
authoritative institution, and the reluctance or even hostility of some clergy in 
the case of Christians, and some rabbis in the case of Jews, to subordination.!29 

In Palestine, the corresponding dynast, the patriarch or ethnarch (nasi) 
is attested in a much wider variety of sources, beyond rabbinic texts from 
Palestine and Mesopotamia:!8° Christian writers from as early as Origen, a 
letter of the emperor Julian, apparently the Historia Augusta and the corre- 
spondence of Libanius, and a series of laws preserved in Codex Theodosianus. 
These last cluster in the late fourth and early fifth centuries, after which the 
institution was no longer maintained. The legal sources in particular assume 
a figure of senatorial status (spectabilis, illustris), holding, for a time at least, 
an honorary praetorian prefecture (16.8.22), and with far-reaching prerogatives 
of appointing or deposing leaders in communities (16.8.9, 13; see also 16.8.22) 
and extensive fundraising (or taxation) activities (16.8.14, 15, 17, 29). There is 
considerable uncertainty about how early before the late fourth century a 


127 Jacobs, Die Institution des judischen Patriarchen; Levine, ‘Status of the Patriarchate’; 
Herman, Prince without a Kingdom. See also Goodblatt, Monarchic Principle. 

128 Herman, Prince without a Kingdom, on which the following is dependent. 

129 For the comparison ibid., 14-17 and passim; for the politics of late antique Christian mem- 
ory under the Sasanians: Wood, Chronicle of Seert. 

130 Jacobs, Die Institution des judischen Patriarchen; Levine, ‘Status of the Patriarchate’. 
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Jewish ethnarch or patriarch functioned as a Roman appointee. Since explicit 
Roman legislation dealing with patriarchs only began in the 399s, it is possible 
that imperial appointment may have been a brief administrative experiment, 
discontinued by 429.!*! Efforts to anchor a Roman-recognized patriarchate in 
an earlier period have included scholarly proposals of benchmarks including 
the designation of Hyrcanus 11 as ethnarch (but not king) in the first century 
BCE; the assertion that Gamliel 11 traveled abroad ‘to gain authority from the 
hegemon in Syria’? Origen’s mid-third-century observation to Julius Africanus 
that the ethnarch sometimes carries out more or less unofficial capital punish- 
ments; two laws of Constantine from 330; and Julian’s letter to the Jews.!°3 Of 
course, an official status, conferred or even tacitly recognized, is not a neces- 
sary condition for a dynastic figure to exercise authority, provide ritual func- 
tions, or raise funds in Palestine or the diaspora. Although not above suspicion 
of anachronism, Epiphanius’s account of Joseph of Tiberias and his interaction 
with the patriarch during the reign of Constantine may fit precisely into this 
kind of model.!34 

The interconnection of our sources about rabbis and patriarchs and our 
uncertainty about the formal or even informal powers and authority of the 
patriarch make it somewhat difficult to determine how much authority rab- 
bis themselves could claim. It was suggested above that Amoraic case law as 
represented in Palestine extended well beyond the limited concerns of piety 
and ritual attributed to Tannaim. At the same time, the cases offer almost no 
indication of enforcement, and at least sometimes explicitly address the limits 
of enforcement. This leaves the distinct possibility that what rabbis performed 
as judges was well entrenched but informal arbitration. A recent alternative 
suggestion is that they served as nomikoi, legal experts who represented local 
law to provincial judges.!5 That rabbis might have wanted to present their 
law as authoritative, and their members as competent to represent provincial 
practice, is entirely plausible, and the many cases cited in classical rabbinic lit- 
erature suggest that rabbis could convince some Palestinian Jews that they did. 
It seems highly unlikely, however, that in the post-revolt decades of the second 
century provincial governors or judges would have sustained ‘Jewish’ law as 


131 See Newman, ‘Jerome and the Jews’. 

132 See Alon, The Jews in Their Land, 121. 

133 Hyrcanus: Sharon, ‘Title Ethnarch’; Gamliel: mEd 7:7; Origen, Ep Afr 20.14 (ed Migne, PG, 
u, 81-83); Constantine: Cod theod 16.8.2, 4; Julian, To the Community of the Jews (M. Stern, 
Greek and Latin Authors, no 486a). 

134 Epiphanius, Pan 30.4.2 (ed Holl, GCS, 25, 338). 

135 Furstenberg, ‘From Competition to Integration’, citing Yiftach-Firanko, ‘Law in Graeco- 
Roman Egypt, 550-51; see now Yiftach, ‘Law in Ptolemaic and Roman Egypt. 
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authorized local provincial practice. Even in the third century, when Origen 
claimed that the ethnarch could on occasion carry out capital punishment, we 
precisely lack any external evidence that rabbis were successful in convincing 
Roman provincial authorities to provide recognition for their legal practices in 
any consistent or systematic way. 


‘Romanization’ 

By the time rabbis created the Mishna, Judea, now Syria Palaestina, was a 
Roman province, heavily garrisoned, but otherwise fairly conventional in its 
infrastructure, administration, and pagan public culture. The Babylonian rab- 
binic branch flourished in Sasanian Mesopotamia with its own imperial struc- 
ture and its own unique mix of ethnic and religious groups. In light of these 
contextual realities, we can legitimately ask whether the rabbinic groups that 
arose first in Palestine and later in Mesopotamia are best considered not — or 
not only — in terms of evidence for a deep and long-lasting engagement by 
Jews with their past and cultural heritage, but also as the products of the broad 
social and political contexts in which they developed. 

To begin with Palestine, the Roman reorganization of the province disem- 
powered ‘Jews’ (a subset of those formerly known as Judeans) as a collective, 
apparently by design. In the late first and early second century a fair amount 
of the day-to-day governance of the provinces devolved onto urban property 
owners who competed for, or could be pressured into undertaking, urban 
magistracies, seats on city councils, and other services. As a matter of course, 
they participated in and fostered the polytheist public culture of the cities that 
may have persisted well into the fourth century. Rabbis, themselves literate 
and not poor, apparently congregated in cities. If this assessment is correct, 
rabbis belonged a narrow group who might have taken on a ‘Roman’ (in the 
East, ‘Greek’) civic persona, but who instead cultivated a refusal to do precisely 
that.136 They might have been expected to engage in urban service, but rab- 
binic texts hold such office-holding at a distance;!8” invested in education, but 
favored non-Greek training and produced texts, initially, in Hebrew and later 
in Aramaic;!8 their cases might have met the qualification to be heard by pro- 
vincial judges, but they cultivated a civil law that claimed internal, Israelite 
authorization. The public-facing roles rabbis do engage with explicitly are the 


136 This description summarizes and builds on Lapin, Rabbis as Romans, 64-97 (chap 3). 

137 E.g. yMK 2:3, 81b (ySan 8:2, 26b); yBB 9:4, 17a. 

138 Rabbis as promoting elementary education: yHag 1:7, 76c; cf PesRK, ekha 5 (ed Buber, 
120b; ed Mandelbaum, 253); EkhR, proem, 2 (ed Vilna; ed S. Buber, 2). Objections to Greek: 
mSot 9:14; yPea 11, 15c; yShab 6:1, 7d; yAZ 2:2, 41a; Tropper, ‘Banning Greek’; Wilfand, 
‘Roman Context’. 
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parnas (generally applied to charity collectors) and appointment (minnuy) to 
perform ritual roles.19 

The impression that rabbis refused participation in the Roman world may 
be the result of a deliberate reticence on the part of our texts.!4° The Mishna, 
our earliest rabbinic work, constructs a legal present that corresponds to no 
particular time, in which the day-to-day presence of the Roman state is fre- 
quently absent. Palestinian Amoraic literature is less systematic and less 
‘utopian’ than the Mishna, but even here there is a reticence to talk explicitly 
about the state. In places where it does it, the literature can be remarkably 
accommodating with respect to Rome,!*! especially when gauged in compari- 
son with the Babylonian Talmud. It is the latter that reports the scandalous 
criticism of Rome by Shimon b. Yohai (part of a trio of comments on the Roman 
empire) that results in his becoming a fugitive.42 Analogously, although we 
can find allusions to or polemics against an increasingly dominant Christianity 
embedded in Palestinian texts, they are nothing like the denigration of Jesus 
and his disciples that appears in the Babylonian Talmud, which was suffi- 
ciently scandalous that it was removed in early modern printed editions due 
to Christian censorship.!43 

Nevertheless, the same rabbinic literature that refuses to engage with Rome 
seems to have naturalized Roman bathing practices; shows knowledge of 
Roman technology in the service of that most ‘rabbinic’ of institutions, the 
eruv; and may perhaps have deployed specifically Roman concepts of urban 
and peri-urban space to identify walled cities with a particular status in inter- 
nal Jewish ritual matters.44 In Amoraic literature of the fifth and sixth centu- 
ries, God’s interaction with the world is readily compared to the adventus of 
an emperor or a dignitary to a province.'*5 Third- or fourth-century patriarchs 
(not identical with rabbis, to be sure) are depicted in the Palestinian Talmud 


139 Gardner, Origins of Organized Charity, 157-79. Lapin, Rabbis as Romans, 83-87, respond- 
ing in part to Alon, ‘Those Appointed for Money’; Levine, Rabbinic Class, 162-67. 

140 Lapin, ‘Rabbis and Their Pasts’. 

141 See yShev 4:2, 35a (San 3:6, 21b). However, note the recurrent use of ‘the evil kingdom’ to 
refer to the Romans (impressionistically: rarer in the Yerushalmi than in the midrashim). 

142 bShab 33b; see also bAZ 2b. By contrast, the Talmud reports several times about the 
Babylonian context that ‘the law of the kingdom is the law’; for the tradition history 
of this statement and its relationship to exilarchic circles see Herman, Prince without a 
Kingdom, 202-7. 

143 Schafer, Jesus in the Talmud. See chapters 8 and g of the current volume. 

144 Lapin, Rabbis as Romans, 127-32; Klein, ‘Sabbath as City’; Fonrobert, ‘From Separatism to 
Urbanism’; Regev, ‘Stance’; Ben-Eliyahu, “Cities Surrounded by a Wall’. 

145 E.g., GenR 96 (ed Theodor — Albeck, 3:1237), with parallels at 18:1 (ed Margaliot, 396-97); 
EkhR 3.22 (ed Vilna, 101b); EkhR B. 3.24 (ed Buber, 27a). 
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as enacting the very Roman practice of salutatio by which a cliens presented 
himself before his patronus.46 

Overlapping legal concepts and formulations are particularly interesting, 
since legal discourse is so central and distinctive to both the Roman and the 
rabbinic enterprise. Suggested examples of knowledge of Roman law in the 
Mishna in particular have included terminology for gifts and testation, if not 
necessarily their implementation;!4’ the rabbinic matrilineal principle;!** a 
variety of rules concerning the incapacity of a slave to act independently of 
the owner;!*9 and the ability of parties to select or object to judges in a case 
has been compared to a feature (admittedly poorly understood) in Roman trial 
practice.!°° By far the strongest specific claim in favor of direct and intentional 
appropriation of Roman law has been made in connection with a passage in 
the Tosefta that deals with the status of a wife redeemed from captivity and 
its connection to the Roman law of citizenship.5! We could, in fact, construe 
the Mishna as a whole as a ius civile (civil law) for an imagined civitas of 
the Jews.152 

There is a broad consensus that rabbis drew upon their broader social con- 
text (Greek vocabulary; bathing) and sometimes on specific institutions and 
practices (Roman law). A more difficult question is how to evaluate this ‘draw- 
ing upon’. Approaches that characterize it as ‘influence’, ‘appropriation’, or 
even ‘hybridity’ often begin from a dichotomy between rulers and subjects, in 
our case Jews and others. An alternative is to take a systemic, even ‘ecological’ 
approach, in which rulers and provincials, rhetors and local experts, freeper- 
sons and slaves, urbanites and agriculturalists all inhabited the same complex 
and asymmetrical ecosystem, and in which social formations and identity 
cohorts developed in connection with all the other elements in the system. 


146 yShab 12:3, 13c; yHor 3:3, 48c. The traditional ancestors of these patriarchs were said to 
have special dispensation for studying Greek, because they were ‘close to the kingdom’ 
(tSot 15:8; see preceding note). 

147 Milgram, From Mesopotamia to the Mishnah. 

148 SJ.D. Cohen, Beginnings of Jewishness, 295-97. One could, in fact, argue that the very 
division between goy and yisrael, although it has an intra-Jewish development as well 
(Ophir — Rosen-Zvi, Goy), is at the same time an inverted deployment of peregrinus and 
civis under Roman law. See also Furstenberg, ‘Ethnic and Cultural Identities’, in response 
to Ophir and Rosen-Zvi. 

149 Hezser, ‘Mishnah and Roman Law’. 

150 Novick, ‘Borer Court’ On recuperatores see Metzger, ‘An Outline of Roman Civil Procedure’. 

151 Malka — Paz, ‘Ab Hostibus Captus’. For a full discussion of this and other examples of the 
impact of Roman law, see chapter 7 of the current volume. 

152 Iowe this formulation to Hezser, ‘Mishnah and Roman Law’. 
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In that sense, the emergence of rabbis is both a product of Jews’ own internal 
developments and fundamentally a Roman provincial phenomenon.!°3 


The Mesopotamian Matrix of Babylonian Rabbinism 

The traditional date of the return of Abba Arikha (‘Rav’) to Babylonia from 
Palestine (~220 CE) more or less coincides with the foundation of the 
Sasanian dynasty. The transition from the Parthian (‘Greek’) to the Sasanian 
(‘Persian’) rule in Iraq was remembered in the Babylonian Talmud.* As with 
‘Romanization’ we need to investigate the degree and nature of rabbis’ embed- 
dedness within a Persian or Mesopotamian environment. Given the cross- 
border connections between rabbinic groups, each branch of the movement 
complicates how we view the other. The Persian context is dealt with at length 
elsewhere in this volume (chapter 9), so discussion here is limited to some 
general comments. 

The Sasanian and Mesopotamian contexts of Babylonian rabbis are less well 
understood than the Roman and Palestinian contexts of Palestinian rabbis and 
rely on later sources than those available in Palestine. Like the Talmud itself, 
Christian Syriac sources generally come from late in our period or after. Middle 
Persian sources, including legal sources, post-date the Islamic conquests. The 
material and textual evidence from Mesopotamia — especially inscribed gems 
and incantation bowls — is generally unprovenanced, but appears similarly 
late.155 There are some important earlier exceptions, principally royal or simi- 
lar inscriptions and Manichaean texts. Even more than for the eastern Roman 
Empire, there is considerable uncertainty about how ‘representative’ this 
material is, and how we might use it to understand wider social, political, and 
cultural developments. 

Complicating this picture further is the westward-looking character of 
much of the Babylonian Talmud. A considerable amount of its content, both 
Tannaic and Amoraic, derives from Palestine, and the presence of Greek is far 
more prevalent than Persian within it. It is not uncommon for scholars of the 
Babylonian Talmud to mine its contents in assessing rabbinic perceptions of 
Rome.!56 Some scholars have in fact minimized the impact of Persian culture 
on rabbis.!°” On the other hand, the last two decades, and especially the work 


153 Cf Rosen-Zvi, ‘Rabbis and Romanization’; S. Schwartz, ‘Mishnah and the Limits of Roman 
Power’. 

154 bBK117b, following the reading in Mss rather than the printed editions. 

155 Friedenberg, Sasanian Jewry and Its Culture; Shaked, Aramaic Bowl Spells. 

156 Naiweld, ‘Use of Rabbinic Traditions’; Belser, Rabbinic Tales of Destruction, 39-59 and 
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157 Brody, ‘Irano-Talmudica’; see also Kalmin, Jewish Babylonia between Persia and Roman 
Palestine. 
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of Yaakov Elman, have demonstrated the potential of Persian material for our 
understanding of the Babylonian Talmud and of Mesopotamian rabbis.!58 


‘Rabbinization’ 

The rabbinic group, we noted, emerged out of the sectarian context of the 
Second Temple period. In contrast with a sectarian group identification, rabbis 
articulated a collective vision that included all of Israel. However, this does not 
mean that rabbis were necessarily successful in convincing all of Israel that 
they were to be followed or joined. ‘Rabbinization’ is a shorthand for that suc- 
cess or its limits: the impact of rabbis themselves, their texts with their con- 
tents, and their practices outside of the immediate circles that produced the 
surviving literature.!59 By the ninth century, we have evidence for the diffu- 
sion of rabbinic texts and praxis to North Africa, Spain, southern France, and 
southern Italy. That ninth-century context is worth studying in its own right, 
but for the present it primarily serves as a contrast to our period. Before the 
Muslim conquests, our evidence for the presence or knowledge of rabbis is 
largely restricted to Palestine and Babylonia and their environs.!6° 

Two exceptions are notable. A sixth-century inscription from Venosa in 
southern Italy mentions ‘two rabbis and two apostles’ who were, from the 
context, apparently visitors rather than residents.!6! An undated Hebrew 
papyrus fragment from Oxyrhynchus in Egypt refers to the priestly Temple 
ritual of the Day of Atonement in language that is strongly reminiscent of the 
Mishna; it is perhaps the earliest written allusion to a rabbinic tradition from 
the diaspora.!®? These are important because they point (1) to ways that rabbis 
(presumably from Palestine, but possibly from Mesopotamia) cultivated con- 
nections with other regions and communities (Venosa) and (2) to the migration 
of Hebrew-reading Jews informed by rabbinic tradition, or to the transmission 
of language along with texts and ritual practice (Oxyrhynchus). One or both of 
these processes might be in the background of Justinian’s Novella 146 — a ruling 
for a community in conflict over the use of Hebrew in the reading and inter- 
pretation of Scripture in the synagogue.!63 Beyond this, evidence for rabbis 


158 Elman, ‘Middle Persian Culture and Babylonian Sages’, and above. 

159 See the papers collected in McDowell — Naiweld — Stoekl Ben Ezra, Diversity and 
Rabbinization. 

160 Edrei — Mendels, ‘Split Jewish Diaspora’; eidem, ‘A Split Jewish Diaspora 11’, are impor- 
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authenticity. For a different view of the western diaspora, see Heil, ‘Fiir ein Corpus’. 
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161 Noy, Jewish Inscriptions of Western Europe, no 88. 

162 Cowley, ‘Notes on Hebrew Papyrus Fragments’; Swartz, ‘Yoma from Babylonia’. 

163 Justinian, Novella 146 (Linder, Jews in Imperial Legislation, no 66); note that deuterosis seems 
not to refer to the Mishna. With that observation the specifically rabbinic background 
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tends to be limited to the occurrence of the word rabbi itself in inscriptions set 
up by Jews, or in preserved literature by non-Jews. 

Nevertheless, the impression is that evidence for ‘rabbinization’ in the 
Roman Empire (and post-Roman West) largely restricts the phenomenon to 
Palestine and environs, although this impression is dependent upon rabbinic 
literature produced in Palestine by Palestinian rabbis. As in the diaspora, the 
use of the title rabbi in inscriptions is generally equivocal.!® A ‘study house’ 
from the Golan and a floor inscription from Rehov in the Bet Shean Valley are 
exceptions that may point to the spread of rabbis and rabbinic practice out- 
side of the towns of Lower Galilee and Caesarea that feature so prominently in 
the texts. 

Equally difficult to evaluate is late antique Palestinian liturgical poetry, 
piyyut. The importance of liturgical poetry for this question — if we could be 
certain of how wide a slice of the population heard it recited — is that it sug- 
gests intimate contact between the work of rabbis as such and the liturgical, 
lectionary, and interpretative practice as manifested in synagogues. The poems 
often appear to be aware of exegetical traditions also known from classical 
rabbinic literature. There is also the recognition of rabbinic literature as such, 
as in poems by Eleazar be-Rabbi Kalir, from the very end of our period, that 
describe the Mishna as constitutive of Tora, precisely in conjunction with the 
festival of Shavuot.!6* Classic rabbinic literature generally implies that rabbis 
constituted a relatively small intellectual elite that certainly competed with 
others for prominence and authority. That literature refers to a period that 
ended toward the end of the fourth century but was produced in the fifth and 
sixth centuries. Whether the latter-day disciples of rabbinic Tora had formal or 


for the law is weakened. However, reference to arkhipherekitai (cf rosh perek) does appear 
to reflect specifically rabbinic (perhaps Babylonian) usage. Rutgers, Justinian’s Novella 
146’, argues that the occasion was invented by the emperor. 

164 Inscriptions: Lapin, ‘Epigraphical Rabbis’, reviewing earlier material. For literature, see 
notably, the Acta S. Silvestri, which celebrates the debate before Constantine between 
Sylvester alone and twelve Jewish representatives — two rabites, two scribes, two syna- 
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two elders (again in transcribed Greek): Mombrizio, Sanctuarium Seu Vitae Sanctorum, 
517 (f. 285r); see also Cedrenus, Georgii Cedreni Compendium historiarum, starting from 
478 (PG 121: 521). For rabbi in the Quran see Zellentin, ‘Ahbar and Ruhban’. For the pos- 
sibility of ‘rabbis’ in later recollections of sixth-century conflicts see Rubin, ‘From the 
Rabbanat’. 
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practical authority over Jews in the areas of Palestine where they congregated 
is unknown. That Jerome and Epiphanius, two Christian writers at the turn 
of the fifth century with strong connections to Palestine, can quote material 
that is unmistakably rabbinic suggests that rabbis had gained traction with the 
Jews who served as their informants. The conjunction of inscriptions like that 
of Rehov and of piyyutim, discussed above, makes it possible that the praxis 
and intellectual tradition of (some) synagogue communities merged with that 
of rabbis.!67 

If we shift our view to the Babylonian Talmud, the immediate impression of 
rabbis is of a group with considerably more authority and influence than their 
Palestinian counterparts. The cases rabbis are said to hear cover a far broader 
range of areas and the narratives cover enforcement in a way that Palestinian 
cases do not. Rabbis also claim certain kinds of economic privileges, such as 
prior access to markets.!68 We have to weigh this depiction of rabbis against the 
apparently more insular, perhaps even ‘sectarian’ profile of Babylonian rabbis 
discussed above. That insularity makes it difficult to gauge how numerous rab- 
bis and their adherents were relative to other Jews in Iraq and the extent of 
their impact on the wider Jewish population. 

Outside the Babylonian Talmud, inscribed gems that name people titled 
rav may refer to sages and members of a rabbinic community, but as with 
inscriptions in Palestine or the Mediterranean diaspora, the title itself is not 
determinative. More striking are the incantation bowls that are characteristic 
of multiple groups in Mesopotamia. A number of bowls use a rabbinic Ais- 
toriola, cite the Mishna, or use the legal formulae of the divorce documents 
similar to those known from rabbinic literature as part of the effective text.169 
This certainly need not mean that the scribes of bowls in Jewish Babylonian 
Aramaic ‘were’ rabbis.!”° However, it does imply that rabbinic wisdom was sig- 
nificant enough to enter the specialized knowledge that writers of bowls drew 
on. The citation of the names of rabbis in the late antique hekhalot texts, at 
least some of which emerged out of a Babylonian framework, may point to a 
similar dynamic: an attempt by purveyors of special knowledge to claim the 
authority of early rabbinic tradents.!”! In this case, however, the dynamic may 


167 Rehov: Sussman, ‘Halakhic Inscription’; Misgav, ‘List of Fast Days’. 

168 Summarized in Beer, Babylonian Amoraim, 222-55. 
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be operating in reverse: adherents of rabbis ‘domesticating’ or even ‘coloniz- 
ing’ sacred lore that originated outside those circles.!” 

The widely dispersed evidence for rabbinic or ‘rabbinized’ Jews by the 
early Middle Ages mentioned above attests to another feature relevant to rab- 
bis in Iraq: the long-term correspondence of the communities (especially of 
North Africa and Spain) with rabbinic academies of Babylonia over matters 
both ritual and academic. Precisely how the Babylonian academies developed 
their standing and influence at home and abroad — and whether that influ- 
ence was in the first instance with Mesopotamian migrants to the West rather 
than with Jews at large — is unclear. It would appear that the world presup- 
posed by the Babylonian Talmud does not yet imply widespread rabbiniza- 
tion. Nevertheless, institutionalization of academies, and perhaps the work of 
producing the Babylonian Talmud itself, were interim steps that made greater 
rabbinization possible later. 
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CHAPTER 2 
Tradition, Scripture, Law, and Authority 


Tzvi Novick 


Introduction 


The rabbinic movement emerged in Palestine, in a Roman province, around the 
late first century CE. Its canonical cornerstone, the Mishna, was laid down in 
the same geographic and political context roughly one century later. It should 
not surprise us, then, if the rabbis’ construction of Jewish law should reflect 
the influence of Roman law, which impacted their lives directly as Roman pro- 
vincials, and which loomed so large in Roman imperial ideology. And indeed, 
scholars have come to appreciate something of the extent to which Roman law 
shaped rabbinic thought.! But if rabbinic law bears the marks of the Roman 
provincial context in which it crystallized, it also represents the heritage of 
centuries of Jewish thought centered on the twin foci of Tora and Temple.” 
This chapter is devoted to the Second Temple context for the emergence of 
rabbinic conceptions of law and authority, and their relationship to evolving 
understandings of both tradition and Scripture. 

Most proximately, the rabbis’ roots lie in the Pharisees of the Second Temple 
period, and thus in a sectarian context that was determined, in part, by the 
period’s Hellenistic milieu. Herein lies the challenge of accounting for rab- 
binic legal thought. Like a language, ever evolving by its own internal logic, 
ever responsive to multiple external and sometimes overlapping stimuli, never 


1 As discussed in detail in chapter 7 of the current volume, the rabbis develop a Tora-based 
civil law that allows them to look like and serve as jurists and judges of a recognizably Roman 
sort; they borrow Roman legal concepts; they articulate a legal conception of Jewish ‘citizen- 
ship’ in part on the pattern of Roman citizenship; and they champion a certain legalism 
that arguably looks more like a Roman ideology of law than the covenantal theology of the 
Bible. On the rise of a civil-law caseload see Cohen, ‘Rabbi in Second-Century Jewish Society, 
967-71. On the impact of Roman law more generally see Lapin, Rabbis as Romans; Hezser, 
‘Did Palestinian Rabbis Know Roman Law?’; Berthelot, Jews and Their Roman Rivals; and the 
literature cited in chapter 7. 

2 On Tora and Temple as organizing conceptual categories in the Second Temple period see 
S. Schwartz, Imperialism and Jewish Society, 49-100. 

3 On the rabbis’ Pharisaic legacy see Cohen, ‘The Significance of Yavneh’. On the Hellenistic 
context for the emergence of sectarianism in the late Second Temple period see Baumgarten, 
Flourishing of Jewish Sects. A new collection of essays on the Pharisees, Sievers — Levine, The 
Pharisees, appeared too late to be integrated into this chapter. 
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and always new, so is the historical trajectory that yields rabbinic legal thought. 
From a given perspective on rabbinic law, continuities with the past may seem 
more prominent, while from another, discontinuities may emerge more clearly. 

Rabbinic texts in their current form were edited more than a century after 
the destruction of the Second Temple period. In identifying elements of con- 
tinuity between rabbinic ideas and Second Temple predecessors, I attempt to 
avoid anachronism by taking advantage of the progress made in the historical- 
critical study of rabbinic literature and of the literature of the Second Temple 
period, especially the Dead Sea Scrolls. At the same time, the analysis here 
does not shy away from the exercise, inevitably speculative, of filling in gaps. 
When a line of continuity between the Pharisaic past and the rabbinic future 
can be discerned, if faintly, we will take note of it, with the understanding that 
it is not a matter of the past determining the future, but of the past enabling a 
range of future possibilities, one or more of which will be realized in response 
to the circumstances of that future. 


Tradition and Scripture among the Pharisees 


Terminology associating religious law with fathers or ancestors becomes prom- 
inent in Jewish circles in the Hellenistic context of the late Second Temple 
period. In 2 Maccabees 6-7, the term of art is ‘ancestral laws’ (patrioi nomoi). 
Thus, for example, in 2 Macc 61, ‘the king sent an Athenian senator to compel 
the Jews to forsake the ancestral laws (patrioi nomoi) and no longer to serve 
as citizens according to the laws of God’* Outside of 2 Maccabees 6-7, the 
book speaks of the practices threatened by Antiochus as the Judeans’ ‘rules’ 
(nomima), and the ‘customs from their forebears’ (ta epi ton progonon auton 
ethé).> These terms (patrioi nomoi, nomima, ethé) belong to the world of Greek 
thought, and all of them are sometimes associated in other Greek texts, Jewish 
and otherwise, with unwritten (agrapha) norms, in contrast with laws (nomoi) 


4 NETS, slightly modified. See also 2 Macc 7:2, 37, and cf 7:24. On the source-critical implica- 
tions of the fact that the term patrioi nomoi occurs only in 2 Maccabees 6-7 and not else- 
where in the book see D.R. Schwartz, Second Book of Maccabees, 21-22. The term also occurs 
in Josephus’s report of the letter from Antiochus 111 from the beginning of the second cen- 
tury BCE, in which the king decrees that ‘all the members of the nation shall have a form 
of government in accordance with their ancestral laws (patrious nomous)’ (Ant 12:142; LCL 
translation, slightly modified). Cohen, Beginnings of Jewishness, 126, refers to this letter as ‘the 
first document extant that demonstrates that the ancestral laws of the Judeans — that is, the 
laws of the Torah — constituted the law of the land’. 

5 See 2 Macc 11:24-25, and cf 4:11. 
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proper, which are written.° If this connotation is intended in 2 Maccabees, the 
unwritten character of the norms clearly does not vitiate their importance. On 
the contrary, 2 Maccabees insists that they are worth dying for. 

The above categories, as employed in 2 Maccabees, evidently refer to the 
whole of Jewish law.’ But in the sectarian divisions that emerged in roughly the 
same period, or soon after, the notion of ancestral tradition acquired a second, 
more restrictive sense. According to the testimony of Josephus (Ant 13:298), 
from the first century CE, the Pharisees instruct the people in nomima ek 
paradoseos ton pateron, ‘rules from tradition of the ancestors’. These rules, says 
Josephus, are rejected by the Sadducees, who deem binding only the written 
(gegrammena) rules, that is, of Scripture. 

The claim for the existence of debate around the question of extra-scriptural 
tradition finds corroboration in the New Testament. Mark 7:5 tells of how ‘the 
Pharisees and the scribes’ wonder at the fact that Jesus’s disciples ‘do not 
walk (peripatousin) according to the tradition of the elders (hé paradosis ton 
presbyteron) to wash hands before eating.® Jesus responds (Mark 7:6-7) by cit- 
ing a version of Isa 29:13 (LXX): ‘This people honors me with their lips, but their 
hearts are far from me; in vain do they worship me, teaching human precepts 
as doctrines’. He parses the verse with reference to the Pharisees and scribes: 
‘Leaving aside the command of God, you hold fast to the tradition of human 
beings’ (Mark 7:8). The problem with the tradition of the elders, then, is that it 
is human, not divine, presumably because it is independent from Scripture.’ 

A passage from a sectarian text from Qumran, a pesher of Hosea, appears 
to revolve around the same critique. The passage explicates Hos 2:10, wherein 
the prophet condemns Israel for failing to appreciate that God was the source 
of its plenty, and for instead worshipping Baal. The exegete links Hos 2:10 to 
Neh 9:25-26, which describes how Israel, having becoming sated from the con- 
quest of Canaan enabled by God, proceeded to forget God and his commands, 
and to kill his prophets. 


6 See Plato, Laws 793a-d; Philo, Spec leg 4149-50; Hypoth 7:6. On the passage from Plato’s 
Laws see Gagarin, Writing Greek Law, 34. On the Hellenistic context for the ideology of ances- 
tral laws in 2 Maccabees see Nongbri, ‘Motivations of the Maccabees and Judean Rhetoric of 
Ancestral Traditions’, 85-11. 

7 Fora different view concerning 2 Macc 4:1 see Schwartz, 2 Maccabees, 122. 

8 NRSV, slightly modified. The verb is notable in light of the rabbinic term 7297, which (prob- 
ably) literally means ‘walking’. For an alternative etymology of 7297 see Abusch, ‘Alaktu and 
Halakhah’, 15-42. 

g See the discussion of Mark 7 and related texts in Hayes, What’s Divine about Divine Law?, 
228-29, 284-86, and the literature cited therein. 
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His commandments they cast behind their backs, which he sent to them 
(by the hand of) his servants the prophets, and they heeded their mis- 
leaders, and honored them, | ] and as gods they feared them in their 
blindness. 

4Q166 2:4-6 


Menahem Kister reasonably suggests that the sectarians’ charge is directed 
against the Pharisees: the Pharisees are akin to idol worshippers because they 
treat the commandments of their human leaders with as much or indeed 
greater respect than the commandments of God, and so divinize their human 
leaders.!° A connection between this passage and Mark 7 may run deeper than 
the commonality of the charge; elements of the language of the Hosea lem- 
mata, and of the pesher thereon, echo language from the Isaiah 29 passage at 
the center of Mark 7." As we will see later, the same passage figures centrally in 
the Qumranites’ conception of the law. 

Even as the above sources appear to associate the notion of ancestral tra- 
dition specifically with Pharisaic support for extra-scriptural practices, there 
is evidence that paradosis can refer, like patrioi nomoi and other terms in 
2 Maccabees, to the law as a whole. Thus, Paul, attempting to demonstrate his 
Jewish - and not specifically Pharisaic — bona fides, contends that he was zeal- 
ous for ‘my ancestral traditions’ (ton patrikon mou paradoseon) (Gal 1:14).!2 But 
notably, Paul was in fact a Pharisee (Phil 3:5-6). Could it be that the Pharisees 
conceptualized as the ancestral paradosis not specifically extra-scriptural tra- 
dition, but the whole law, scriptural and extra-scriptural alike, and that the 


10 Kister, ‘Studies in 4Q Miqsat Ma‘ase Ha-Torah’, 331. See also Col 2:8, 20-22, which, in appar- 
ent dependence on Mark 7:6-8 or parallels, warns against becoming prey to ‘the tradition 
of human beings’ and ‘human precepts and doctrines’. Unlike Mark 7, Colossians 2 evi- 
dently refers by these terms to the ritual law as such, or in any case, to the ritual practices 
of the ‘philosophy’ to which the letter’s opponents adhere. Like 4Q166, the Colossians 
passage associates obedience to these ‘human’ laws with worship of demons (‘elemental 
spirits of the universe’). Thus, e.g., Col 2:8: ‘See to it that no one takes you captive through 
philosophy and empty deceit, according to the tradition of human beings, according 
to the elemental spirits of the universe, and not according to Christ’ (NRSV, slightly 
modified). 

11 In Hos 210-1, God condemns Israel for not knowing (YT N89), then forecasts the pun- 
ishment with a 12> (‘therefore’) clause. Likewise, Isa 29:1-14 features Israel not know- 
ing (NYT NY), and confronting a punishment introduced by 729. Both 4Q166 2:4-6 and 
Isa 29:13 feature terminology of honoring (01723; °31723) and reverence (1nd; DNRT’). 

12 See Baumgarten, ‘Pharisaic Paradosis’. 
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distinction between the scriptural and the extra-scriptural emerged, at first, 
only in polemical conflict or by analytical contrast with their opponents? 

Our ability to uncover the perspective of the Pharisees is hampered by the 
fact that we possess almost no unproblematically Pharisaic sources from the 
Second Temple period. Mark 7 and 4Q166 clearly set themselves apart from 
the Pharisees. Paul, at the time at which he writes, is at best an anomalous 
Pharisee, and Josephus’s allegiances are difficult to pin down. No work from 
the Second Temple period other than (likely) the brief Megillat Taanit can con- 
fidently be classified as Pharisaic.'4 But as we turn to the concept of tradition 
in the rabbinic movement, we do not leave the Pharisees altogether behind, 
for, as we have noted, the rabbis are their closest successors. 


Tradition and Scripture among the Rabbis 


Tannaic texts make frequent reference to aural reports (shemuot) about the 
law. The following example concerns the question of whether ‘their hour suf- 
fices for’ menstruant women, that is, whether we may count the time that they 
saw menstrual blood as the beginning of their period. If ‘their hour suffices for 
them’, then they need not be concerned that their period may have begun ear- 
lier, unnoticed, and that they had spread defilement in the interim. According 
to the Mishna, whether ‘their hour suffices for them’ was the subject of debate 
between the Pharisees Shammai and Hillel (mEd 1:1; mNid 1:1). The former held 
that it does for ‘all women, while the latter, here uncharacteristically stringent, 
ruled that we must assume that she was menstruant from the moment of her 
last inspection, even it was ‘many days’ earlier. The adjectives introduced in 
the debate between Shammai and Hillel — ‘all’; ‘many’ - seem rhetorically 
designed to underscore the distance between the parties. But middle positions 
emerge in later statements (e.g., mNid 1:1; tNid 1:3, 1:5): ‘their hour suffices’ only 
for some women and not others. By attribution, the earliest such statement 
occurs in tNid 1:3.5 


R. Eliezer says: Four women, their hour suffices for them: A virgin, a 
pregnant woman, a nursing woman, and an old woman. Said R. Joshua: 


13 On Josephus see Mason, Flavius Josephus on the Pharisees. 

14 OnMegillat Taanit see Noam, ‘Megillat Taanit, 339-62. Some scholars have hypothesized 
that 2 Maccabees itself is a Pharisaic work. 

15 The text is from Ms Vienna, as transcribed in Maagarim (https://maagarim.hebrew 
-academy.org.il/). On this passage see Rosenthal, ‘Tradition and Innovation’, 335-37. 
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I myself heard only a virgin. Said to him R. Eliezer: We don't say, some- 
one who did not see the new moon, let him come and testify, but rather, 
someone who did see. You did not hear, but we heard. You heard one, and 
we heard four. 


R. Eliezer characteristically presses Shammai’s position, insisting that for four 
categories of women, ‘their hour suffices for them’!® R. Joshua pushes back 
by observing that he heard only concerning a virgin. R. Eliezer’s reply allows 
us to appreciate that R. Eliezer’s position is rooted not in exegetical or logical 
reasoning but in a report: ‘We heard four!” R. Eliezer compares the transmis- 
sion of a report to testimony concerning the new moon: the eyewitness, and 
only the eyewitness, is qualified to testify, and likewise one who has received a 
report, and only he, is authorized to speak on the matter. 

Like testimony, a report has greater force to the degree that it can be con- 
firmed. Thus, R. Ilai goes in search of a ‘friend’ (nan), that is, a second source, 
to confirm certain traditions about Sabbath and Passover observance that he 
heard from R. Eliezer (mEr 2:6). Again, and notably also featuring R. Eliezer 
and his students, Issi the Babylonian is concerned that a tradition about sac- 
rificial law that he heard from R. Judah (son of R. Ilai) was mistaken, until he 
is able to find a ‘friend’ for it, attributed to R. Eliezer (tZev 2:17). Likewise, on 
the question of what evidence suffices to allow a woman to remarry, Rabban 
Gamliel rejoices when R. Akiva, returning from abroad, conveys a report about 
his grandfather Rabban Gamliel the Elder that is a ‘friend’ to the position of 
R. Judah b. Bava (mYev 16:7). By the same logic, Akavia b. Mahalalel tells his 
son that a report from a single source should be abandoned in favor of a report 
from multiple sources (mEd 5:7). The title of the tractate from which the last 
pericope derives, Eduyot, or ‘testimonies’, reflects the paradigmatic association 
of such reports with testimony. 

On what authority do such reports ultimately rest? How do the Pharisees 
and/or their rabbinic successors respond to the charge leveled by Jesus and 
the Qumran sectarians, that the Pharisees ignore what is properly divine - 
Scripture — in favor of traditions that do not enjoy explicit divine imprimatur? 
We may distinguish three partly overlapping responses. The first two responses 
are in one sense similar, and in another sense represent opposite extremes: the 


16 On the relationship between R. Eliezer and the house of Shammai see Gilat, Rabbi Eliezer 
ben Hyrcanus, 462-73. Of course, as the Bavli (bNid 3a) notes, R. Eliezer’s position is far 
narrower than, on its face, Shammai’s, but relative to R. Joshua’s position, R. Eliezer’s 
comes closer to Shammai’s. 

17 Is the plural merely rhetorical, or does R. Eliezer gesture toward a larger group of which 
he counts himself a member? 
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traditions can be linked to Sinai, and thus assigned something like scriptural 
status, or they can be affirmed precisely as tradition, different from the Torah 
but no less authoritative. The first response labors to assign the traditions to 
God, while the second affirms a human dimension in them. The third response 
is exegetical: the traditions emerge from interpretation of Scripture. 

The beginning of Mishna Avot (mAv 1:1) is the locus classicus for the first 
response. This passage traces the ‘transmitting’ (on) and ‘receiving’ (5”37) of 
‘Tora’ from Sinai to Moses to Joshua to the elders to the prophets to the Great 
Assembly of Nehemia 8-10. The Hebrew root on produces equivalents of 
paradosis, and the usage here is presumably connected to the Pharisaic notion 
of the tradition of the elders/ancestors. But in mAv 11, Sinai and Moses are 
the font of tradition, and the object transmitted is not tradition but Tora. Thus 
mAv 1:1, unlike the reports about the Pharisees from the Second Temple period, 
rhetorically coordinates tradition with Scripture: they are both Tora, and they 
are coeval.!§ 

Tradents from mAv 1:1, and from among the Pairs (culminating in Hillel and 
Shammai) who populate the continuation of the chain of tradition in Mishna 
Avot 1, occur likewise in occasional claims concerning a ‘halakha to Moses 
from Sinai’. Thus, for example, mPea 2:6 tells of a certain R. Shimon of Mitspe 
consulting with Rabban Gamliel about a detail of the laws of reserving the cor- 
ner of a field for the poor. Together they ascend to the Chamber of Hewn Stone, 
the location of the Sanhedrin on the Temple Mount, whereupon Nahum the 
librarius (scribe) offers a relevant teaching as something that ‘I received from 
R. Miyasha who received from father who received from the Pairs who received 
from the prophets, a halakha to Moses from Sinai’!9 

The coordination of Scripture and tradition under the rubric of Tora or 
Sinaitic revelation finds perhaps its most famous expression in the notion that 
there are two Toras, one written and one oral. This notion is first attested as an 
interpretation of Lev 26:46, which speaks of the ‘rules, laws, and Toras’ that God 
gave to Israel. The anonymous Sifra interprets the plural: ‘It teaches that two 
Toras were given to Israel, one in writing and one by mouth’”° The fact that this 
verse speaks of the ‘Toras’ as having been given ‘on Mount Sinai, by the hand 
of Moses, suggests the verse may also underlie the concept of the ‘halakha to 


18 See Jaffee, Torah in the Mouth, 87: ‘The concept of torah ... has made room for the co-exis- 
tence of Scripture and rabbinic tradition within a comprehensive body of authoritative 
learning that transcends both’. 

19 On the ‘halakha to Moses from Sinai’ see Hayes, ‘Halakhah le-Moshe mi-Sinai’, 61-18. 

20 Sifra be-hukotai 2.7 (ed Weiss, 12c). Cf SifDeut 351 (ed Finkelstein, 408). For a recent 
attempt to locate in Paul a distinction between a written and an oral Tora, see Fisch, 
‘Origins of Oral Torah’, 43-66. 
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Moses from Sinai’, and the claim in mAv 1:1 that the Tora was ‘received’ (as in 
the hand) by Moses from Sinai. 

Adiel Schremer has recently suggested that this view — that extra-scriptural 
halakhic tradition traces to Sinai- is a minority position in the Tannaic 
period.! It is championed by R. Eliezer and other excluded figures like Akavia 
b. Mahalalel, and has its roots in the Pharisaic response to the sorts of charges 
leveled in Mark 7 and the Hosea pesher. This view ‘is defensive in nature. It 
attempts to “guard” rabbinic teaching from a polemical attack, which purports 
to debunk its authority by emphasizing its human origin’2? We have noted that, 
prior to this polemical response, the Pharisees, in continuity with an earlier, 
pre-sectarian conceptualization of the law in their Hellenistic context, may 
have taken precisely the opposite tack, setting Scripture and extra-scriptural 
practices alike under the rubric of ancestral paradosis. 

Schremer contrasts the position of R. Eliezer and his party to what he takes 
to be the more prevalent position in rabbinic literature, and that he associ- 
ates in particular with the Yavne generation, namely, that extra-scriptural tra- 
dition is indeed meaningfully ‘human’ rather than divine, and that its font is 
Shammai and Hillel. While aspects of Schremer’s reconstruction of this second 
position are speculative, it is notable that other Tannaic sources are content to 
set halakha alongside Scripture without coordinating between them. Various 
passages identify Scripture (mikra) and halakha as two distinct parts (along 
with others) of the rabbinic curriculum, and the chief structural distinction in 
the rabbinic corpus is indeed between works organized as biblical commen- 
tary (the midrashim) and legal compendia organized by topic (the Mishna and 
the Talmuds).?3 According to Sifrei Deuteronomy, Moses, in undertaking to 
‘explicate the Torah’ (Deut 1:5), means to tell the Israelites that if they forgot a 
verse, a section, a chapter, or a halakha — in short, a passage from Scripture or 
a halakha — then they can review it with him before he dies.?+ 

More strikingly, some passages implicitly or explicitly put forward Scripture 
and halakha as contrasting voices. A passage in the Tosefta distinguishes 


21 See Schremer, ‘Avot Reconsidered’, 287-31. 

22 Ibid., 310. 

23 See, e.g., mNed 4:3. 

24  SifDeut 4 (13). Of course, this passage implies that halakha traces back to Moses, but this 
aspect is not thematized. Another passage from the Mishna, mOr 3:9, adverts to a three- 
fold distinction in the case of produce grown outside the Land of Israel, between the 
prohibition of new grain, which is ‘from the Tora’; the prohibition of ‘uncircumcised’ fruit, 
which is halakha; and the prohibition of mingled species, which is ‘from the words of the 
scribes’. The Yerushalmi ad loc. (yOr 3:9, 63b) plausibly associates the Mishna pericope 
with R. Eliezer, and construes ‘from the Tora’ as a reference to Lev 23:13. 
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between two sorts of important legal topics. Some have ‘little Scripture and 
many halakhot; so that ‘they have nothing on which to lean’, while others have 
‘much Scripture and many halakhot’ so that ‘they have on what to lean’.?5 The 
Tosefta’s neutral tone is striking: halakhot on a given topic are no less valid for 
the fact that they far exceed what Scripture has to say about the topic. 

The following passage, from the school of R. Yishmael, represents halakha 
as not simply more voluble than Scripture, but capable of contradicting it.26 


In three places, halakha turns on Scripture.’ The Tora said, ‘And he shall 
spill the blood and cover it with dust’, and halakha said: with anything in 
which vegetation grows. The Tora said, ‘And he shall write for her a bill 
of divorce’, and halakha said: with anything disconnected. The Tora said, 
‘with an awl’, and halakha said: with anything.?8 


The contrast between the Tora and halakha highlights the authority of the lat- 
ter: it is not bound by what the Tora says. Of course, halakha does not strictly 
contradict the Tora in these cases; the Tora never insists on only dust, or a con- 
ventional writing surface, or an awl. But the passage is evidently interested in 
constructing a tension, to highlight the authority of halakha. A comparison with 
Jesus’s ‘antitheses’ in the Sermon on the Mount (Matt 5:20—48) is instructive. 
The refrain is: ‘You have heard that it was said (i.e., in Scripture), etc., but I say, 
etc.. In most of the antitheses, too, what Jesus says does not contradict Scripture 
but exceeds it; Jesus might, for example, easily have extended Scripture’s prohi- 
bition on murder to an injunction against anger (Matt 5:21-26) without pitting 
his own authority against Scripture. But the opposition is precisely the point: it 


25 See tEr 8:23-24 and tHag 1:9. I follow Henshke, Festival Joy, 3-13, in supposing that the 
version in mHag 1:8 is secondary. 

26 SifDeut122 (180). For text-critical discussion see Gvaryahu, ‘Twisting Words, 282-83. 

27 For this sense of akaf al see Sifra kedoshim 2.1 (88d); SifNum 157 (ed Kahana, 520). I take 
the import to be: we should expect halakha to be aligned with Scripture — to follow from 
or supplement it — but in these exceptional cases, halakha turns against it. For an alter- 
native explanation of akaf al in this passage, with discussion of prior scholarship, see 
Gvaryahu, ‘Twisting Words’. 

28 This passage has been the occasion for debate in recent scholarship about the role of 
extra-scriptural tradition in the school of R. Yishmael. According to Azzan Yadin-Israel, 
the school denies the authority of extra-scriptural halakha in general, and recognizes it 
only in these three cases. According to David Henshke and Menahem Kahana, among 
others, the school of R. Yishmael accepts the authority of extra-scriptural halakha in 
general; what distinguishes these three cases is that the extra-scriptural halakha stands 
in tension with Scripture. See Yadin, Logos as Scripture, 142-45; Henshke, Festival Joy, 8, 
n38 (and Yadin’s response thereto in Yadin-Israel, Scripture and Tradition, 278-79, n70); 
Kahana, ‘Relations’, 26-27, 41-44. 
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shows that this is a man who, as the concluding line of the story of the Sermon 
on the Mount puts it, ‘was teaching as one having authority’.29 

There is a rather direct line from passages of this sort to the more self- 
conscious constructions of human (rabbinic) versus scriptural authority in the 
Bavli. We may take note, for example, of a reflection concerning the punish- 
ment of lashes. The Bible specifies forty lashes (Deut 25:3), but the anonymous 
view in the Mishna (mMak 3:10) reads the verse so that it ends up mandating 
only thirty-nine lashes. Abaye (bMak 22b) comments: 


How foolish are other people who stand before the Tora scroll but don’t 
stand before a great man. For in the Tora scroll is written: ‘Forty shall he 
strike him’, and our rabbis came and took away one.3° 


There are important differences between this passage and the previous one, 
from the school of R. Yishmael. First, it speaks of the rabbis, and not of hal- 
akha. Thus, on the one hand, the assertion of authority is greater: the rabbis 
can ‘speak back’ to the Tora as rabbis, and not merely as tradents or caretakers 
of halakha. Second, and on the other hand, the rabbis do not override Scripture 
by fiat, but by exegesis: the Mishna insists that because Deut 25:2 ends with the 
word ‘count’ (‘and he shall strike him according to his wickedness, by count’), 
and Deut 25:3 begins with the number forty (‘Forty shall he strike him’), the 
Tora implies that the miscreant should be struck a number that is next to forty, 
that is, thirty-nine. Abaye’s comment perceives the willfulness of this exegesis, 
and plausibly takes it as a demonstration of rabbinic authority. 

But exegesis, however contrary to the plain sense, represents a distinct 
authorizing strategy. If tracing tradition to Sinai is one way of grounding the 
authority of tradition, and the bald assertion of tradition’s (or the rabbis’) inde- 
pendence is another, then exegesis is a third. In Tannaic literature, its great 
champion is R. Akiva.?! He regularly interprets Scripture so that it can serve 
as a source for a tradition, and his masters occasionally respond, with praise 


29 At the same time, Jesus does not explicitly refer to Scripture. He introduces the quota- 
tions as what ‘you have heard ... was said’. Cf Levinson, ‘You Must Not Add Anything’ 33, 
on Ezek 181-4: ‘Ezekiel ... uses the proverb as a strategic foil for the far more theologically 
problematic act of effectively annulling a divine law. The prophet in effect “de-voices” the 
doctrine’s original attribution to God and then “re-voices’ it as folk wisdom. 

30 I translate the Yad HaRav Herzog Ms, as transcribed in Maagarim. 

31 But note that specifically R. Yishmael (SifDeut 135 [191]) and an anonymous teaching in 
a text from his school (SifNum 135 [451]) are on record celebrating the sages’ authority to 
fill in biblical gaps: ‘Scripture gave to the sages alone to say, etc.’; ‘The Tora put knowledge 
in the sages to expound and say, etc. On these passages see Kahana, Sifre, 1144 and n74. 
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or pushback. In one passage, R. Akiva reads Lev 11:33 so that it teaches that 
a loaf that is impure in the second degree can defile another loaf. R. Yoshua 
responds by addressing the deceased Rabban Yohanan b. Zakkai: ‘You used to 
say that a future generation would declare the third-level loaf pure, for it is 
not from the Tora, and behold, Akiva your student brought it a verse from the 
Tora’.3? In another case, R. Akiva works through a complicated exegesis of the 
words ‘with oil’ in Lev 7:12, invoking technical hermeneutical rules of inclu- 
sion (25) and exclusion (Vn), in order to reach the conclusion that a half- 
log of oil accompanies the thanksgiving offering. R. Elazar b. Azaria responds: 
‘Even if you deduce inclusions all day — “with oil” to include and “with oil” 
to exclude — I will not heed you. Rather, a half-log of oil for the thanksgiving 
offering ... is a halakha to Moses from Sinai’? R. Elazar b. Azaria agrees with 
R. Akiva’s conclusion, but will not accept the derivation: it is a halakha, not a 
deduction from Scripture.34 


Sources of Law and Legal Authority: Revealing and Concealing 
at Qumran 


There is little legal exegesis throughout most of the Second Temple period.?5 
A developing scholarly consensus suggests that it arose in force among (non- 
Pharisaic) sectarians, so that we find it- albeit not as often as one might 
expect, and typically only implicitly rather than explicitly - among the Qumran 
sectarians and their forbears, for example, in the book of Jubilees. This turn 
to Scripture put pressure on the Pharisees and their successors, the rabbis, 
to justify their extra-scriptural traditions, and they responded in the ways 
described above. 


32 Sifra sheratsim 7.1 (54b); see also mSot 5:2. For discussion see Yadin, Scripture as Logos, 
152-53; Rosen-Zvi, “Who Will Uncover” 96-101. 

33  Sifrei tsav 6.2 (34d). For discussion see Yadin-Israel, Scripture and Tradition, 123-24. 

34 It may be notable, too, that in Sifra be-hukotai 2.7 (112c), the passage that asserts the exis- 
tence of two Toras, a written and an oral, R. Akiva dissents. Israel, he says, was given many 
Toras: ‘This is the law (tora) of the whole offering’ (Lev 6:2); ‘this is the law (tora) of the 
sin-offering’ (Lev 618), etc. The import of R. Akiva’s objection is the subject of debate 
among scholars. See Sagiv, ‘Studies in Early Rabbinic Hermeneutics’, 56-60, for a mini- 
malist interpretation, and for a maximalist interpretation see, e.g., Werman and Shemesh, 
Revealing the Hidden, 92-93. 

35 The history of the term midrash and words from the same root is related to but distinct 
from the history of legal exegesis. See Mandel, Origins of Midrash, arguing that through- 
out this period and even into the early rabbinic period, these words do not indicate exege- 
sis but rather exposition. 
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What led the sectarians more avidly to read Scripture as a source for law? 
Adiel Schremer has ventured that this development, at least at Qumran, is 
bound up with the sect’s pietistic and penitential character: theirs is a biblio- 
centric revolution that turns to Scripture in order better to follow God’s law. 
This turn, conceived of as a return, leads to a recognition of the gap between 
accepted (traditional) practice and Scripture, and thus to ‘feelings of guilt 
that ... strengthen the tendency to comply with the strict demands of religious 
law as embodied in the written authoritative text.36 

Aharon Shemesh observed that the turn to Scripture did not necessarily 
entail rejection of tradition: sometimes sectarians discovered a foundation for 
tradition in Scripture, and yet even in such cases, the turn to Scripture could 
have generative, counter-traditional consequences. Thus, for example, the 
Bible lists incest prohibitions from the male perspective: a man may not have 
intercourse with his granddaughter (Lev 18:0), and so forth. Scripture does 
not explicitly prohibit a woman from having intercourse with her grandson. 
The Qumran sectarians insist that the Bible intends for the incest prohibi- 
tions to be read in a gender-symmetric way: ‘The law of incest is written for 
men, but like them (is it for) women’ (CD 5:9-10). Shemesh posited that the 
Qumranites or their predecessors originally developed this insight precisely to 
explain traditional incest taboos not found in Scripture. Jewish women did not 
marry their grandsons, and the exegetical claim of gender symmetry explained 
why. But this exegesis yielded a new prohibition that departed from accepted 
practice, a prohibition against intercourse between a niece and her uncle, as 
an extension of the biblical prohibition barring intercourse between a nephew 
and his aunt.3” 

Another important factor at work in the rise of exegesis among the sectar- 
ians is probably a legacy of esotericism.°* A wide array of pre-sectarian, espe- 
cially Aramaic texts preserved by the Qumran sect- among them parts of 
1 Enoch and the Aramaic Levi Document — concern what we can broadly call 
science: astronomy, astrology, geography, metrology, etc.39 While the later 
texts in this corpus betray Greek influence, the corpus as a whole derives 
from the cuneiform culture of Mesopotamia.?° Science in cuneiform culture 


36 Schremer, “[T]he[y] Did Not Read in the Concealed Book”, 108. 

37 Shemesh, Halakhah in the Making, 80-95. 

38 Onthe sociology of esotericism in ancient Judaism see Stone, Secret Groups. Such secrecy 
as we find among Tannaim (on which see Cohen, ‘The Rabbi’, 954-56) should be distin- 
guished from the esotericism at Qumran, as resting chiefly on the perceived distinction 
between a scholarly elite and the unlearned masses. 

39 See Ben-Dov, ‘Scientific Writings’, 381-84. 

40 See ibid., 384-88; Sanders, From Adapa to Enoch, 153-96. 
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was an esoteric praxis; colophons regularly warn against divulging the ‘mys- 
tery of the great gods’ to the uninitiated. Scientific knowledge retained this 
esoteric stamp when it entered into the Jewish milieu, first in Aramaic, the 
international language, and then in Hebrew. The same pre-sectarian Aramaic 
corpus also, and relatedly, includes the earliest representatives of the apoca- 
lyptic genre in Jewish literature.*# Both cuneiform science and apocalyptic are 
concerned with the regularities that govern the world, with divine devisings 
expressed in natural phenomena and in the progress of history. Likewise, both 
structure knowledge production and transmission as a dynamic of revelation 
and concealment. 

There is a direct line, in turn, from the Aramaic corpus’s preoccupation with 
esoteric science and apocalyptic to the Qumran sect’s deployment of conceal- 
ment and revelation in conceptualizing God’s law. Law and science are inex- 
tricably linked, as through the calendar, on which the holidays depend, or the 
boundaries of the Land of Israel, with implications for purity and agricultural 
laws. Likewise, if God’s plan for the world, according to the apocalyptic per- 
spective, unfolds in distinct stages, then it stands to reason that the God’s law 
should do the same.*3 

The sect thus ends up conceiving of the law as a set of divine secrets, pro- 
gressively revealed at the appropriate moment. For example, drawing from 
Deut 29:28 (‘The hidden things are of the Lord, our God, and the revealed 
things are ours and our children’s, forever, to do all the words of this Tora’) and 
its literary context, the Damascus Document (CD 3:13-16) speaks of a past in 
which Israel did evil and suffered punishment, and of the emergence afterward 
of a remnant with which God covenants: 


to reveal to them hidden things concerning which all Israel erred: the 
Sabbaths of his holiness and the appointed times of his glory, the testi- 
monies of his rightness and the ways of his truth, and the desires of his 
will, that a person may do them and live.*# 


41 See Ben-Doy, ‘Scientific Writings’, 397-98, and at length, Lenzi, Secrecy and the Gods. 

42 See Machiela, ‘Aramaic Writings’, 13-34. 

43 On the multifaceted role of the division of times at Qumran see especially Dimant, 
‘Temps, Torah et prophétie’, 147-67. 

44 Fora complex but not implausible explanation of the exegetical logic underlying the pas- 
sage’s use of Deut 29:28 see Shemesh and Werman, ‘Hidden Things and Their Revelation’, 
412-14. For helpful recent general overviews of the use of the revelation/concealment 
binary in the Dead Sea Scrolls see Tzoref, ‘The “Hidden” and the “Revealed”, 299-324; 
Dimant, ‘Concealing and Revealing’, 48-62. 
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Likewise, the Community Rule (1QS 9:12-13) refers to the ‘rules’ of the Maskil 
(instructor), according to which one is to walk ‘according to the order of each 
time’, to do God’s will in accordance with ‘all that is revealed from time to time’. 
Jews outside the sect fail insofar as ‘they did not seek him through his laws so as 
to know the hidden things, and also brazenly violated ‘the revealed things’ (1QS 
5:1-12). Even the revealed Tora can, at certain times, be concealed, a ‘sealed 
book’ in the terminology of the Damascus Document (CD 5:2), which draws on 
Isa 29:1, from the same passage invoked by Jesus in Mark 7 (see above). We wit- 
ness, then, in the shift from the earlier, pre-sectarian Aramaic corpus to later, 
sectarian material, the application or coordination of esotericism as a method 
for knowledge production and transmission, and of an esoteric scientific cor- 
pus, to the written Tora. This development makes the written Tora a font of 
exegetically decodable legal secrets. 

A similar coordinative dynamic occurs with respect to the heavenly tablets in 
the book of Jubilees, which is pre-sectarian but later than much of the Aramaic 
corpus, including 1 Enoch, and which the Qumran sect preserves and mentions. 
The notion of heavenly writing or tablets has a long history in Mesopotamia and 
the Bible. In the Bible, God’s book records human deeds, in anticipation of divine 
judgement. Heavenly tablets in Mesopotamia do the same, but also, and relat- 
edly, contain the signs and omens that are the subject of divinatory science; they 
thus both record the past and predict the future.45 Drawing on this background, 
1 Enoch has Enoch read in the heavenly tablets concerning ‘all the actions of 
people and of all humans who will be on the earth for the generations of the 
world’46 In the book of Jubilees, the heavenly tablets acquire a new role: they 
record the law.*” An example: after narrating Noah’s post-diluvian observance of 
a covenant renewal ceremony in the third month, the book notes that the same 
observance is ‘ordained and written in the heavenly tablets’ as an annual feast — 
that of Shavuot — for the children of Israel (Jub 6:17). It was celebrated by Noah 
and the patriarchs, but forgotten by Israel until Moses received it again on the 
mountain, in the Sinai event that is the setting for the book. 

The novel role of the heavenly tablets yields two Toras: the familiar Tora of 
Moses, and also the heavenly tablets. According to Jubilees, the second Tora, 


45 See Paul, ‘Heavenly Tablets’, esp 64. 

46 1Enoch 81:2. The translation is from Nickelsburg and VanderKam, 1 Enoch, 111-12. See also 
1 Enoch 93:2; 103:2; 106:19; 107:1. 

47 See the trenchant formulation in Kugel, A Walk through Jubilees, 216: we find the heav- 
enly tablets adapted ‘to a new purpose, previously undreamed of: they would also be the 
repository of a great set of divine laws, statutes that had been “written and engraved” 
from the beginning of time’. Kugel believes that the passages concerning the heavenly 
tablets are not original to Jubilees, but represent the work of an ‘Interpolator’. 
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like the first, is (partially?) revealed to and recorded by Moses at Sinai: it is 
this additional revelation that the book Jubilees describes. In Cana Werman’s 
analysis, Jubilees refers to the first Tora by the name mam TINA (The Tora 
and the commandment), a formulation from Ex 24:12, and to the second Tora 
by the name nmam minn (The Tora and the testament), which alludes to 
Isa 8:16, where the prophet instructs: ‘Bind up the testament; seal Tora with my 
disciples’.*8 The notion of two Toras from Sinai is of course familiar from the 
rabbinic context, albeit without connection to heavenly tablets.49 


Sources of Law and Legal Authority: Prophet and Sage 
in Rabbinic Literature 


Insofar as the study of Tora is, for the Qumranites, a revelatory experience, it 
has something like the character of prophecy.5° More explicitly, the sect con- 
ceives of Tora study as one framework through which the sect participates in 
the life of the angels. The angels tirelessly ‘pursue all the roots of understand- 
ing’ (4Q418 frg 55, 9), and the sectarian community, too, should undertake 
continuous study sessions: in an assembly of Ten there should always be an 
‘expounder in the Torah’, and the Many should undertake nightly sessions ‘to 
read the book and to expound the law’ (1QS 6:6-7).5! 

Rabbinic literature rarely associates study of the law with revelation, and 
the exceptions may prove the rule.®? In one exceptional case, mYad 4:3, from 


48 See Werman, “The 771N and the AT1yN”, 75-103. Werman’s explanation of the meaning 
of NTIpn is unlikely; see the thorough discussion in Segal, Book of Jubilees, 273-316. Note 
that the sealed Tora from Isa 29:11 recurs in Isa 8:16. Is it perhaps not a coincidence that 
the ‘second’ Tora of the (or some) rabbis — the oral Tora — rests on testimony, NITY, which 
aurally resembles Jubilees’s TYN. 

49 Cf Van der Toorn, Scribal Culture, 156, suggesting that the cultural logic underlying the 
book of Deuteronomy (or more precisely, what van der Toorn takes as the ‘second edition’ 
of the book) is that God conveyed to Moses additional information at Sinai - what in 
Mesopotamia would fall under the category ‘oral lore of the master’ (Sa/Sut pi ummani) — 
which Moses in turn conveyed to Israel before his death. Deuteronomy represents the 
written record of the latter act. On this reconstruction, Deuteronomy anticipates aspects 
of the notion of a dual Tora familiar from both Jubilees and the rabbis. Note also the use 
of DN with respect to transmission of law from Abraham to Isaac and Jacob in cD 3:3, 
in a passage that evokes the narrative of Jubilees 20-22. 

50 See Jassen, ‘Prophecy after “the Prophets”, 577-93. For the association of prophecy with 
interpretation already in the early Second Temple period see Sommer, A Prophet Reads 
Scripture. 

51 For the angelic character of Tora study at Qumran see Bakker, ‘Sages and Saints’, 106-18. 

52 On the general topic see Urbach, ‘Halacha and Prophecy’, 1-27. Note that the rabbis’ 
forebears, the Pharisees, by no means deny the possibility of prophecy; on the contrary, 
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a chapter of the Mishna to which we will return below, rabbinic figures of the 
Yavne generation debate the question of whether produce from the areas of 
Ammon and Moab in a Sabbatical Year should be subject to the second tithe 
or to the poor man’s tithe. The question turns in part on a contrast between 
‘an act of the prophets’ (the prophets’ ancient decree that sabbatical year pro- 
duce in Babylonia is subject to the second tithe) and ‘an act of the elders’ (the 
elders’ more recent decree that sabbatical year produce in Egypt is subject to 
the poor man’s tithe). Prophecy figures again in the debate when the rabbi who 
favors the second-tithe position invokes Malachi’s condemnation of Israel for 
failing to tithe correctly. In the end, the assembly votes in favor of the poor 
man’s tithe. The motif of revelation recurs in the epilogue: When R. Eliezer, in 
Lod, hears of this decision, he cries and recites Ps 25:14: ‘The secret (710) of the 
Lord is with those who fear him, and he makes his covenant known to them’.*3 
To wit: ‘I have received from Rabban Yohanan b. Zakkai, who heard from his 
master, and his master from his master, a halakha to Moses from Sinai, that 
Ammon and Moab are subject to the poor man’s tithe in the Sabbatical Year’. 

Menahem Kahana has suggested that this Mishna passage should be read as 
a sort of allegory for the displacement of prophetic authority by the authority 
of the sage. It is the position of the elders, that is, sages, over that of the proph- 
ets, that comes to be extended to Ammon and Moab, despite the invocation of 
the prophet Malachi against such extension. Likewise, R. Eliezer, the marginal 
rabbi — the one who remains in Lod while the other rabbis assemble in Yavne, 
the proponent, per Schremer above, of a rearguard position on Pharisaic tra- 
dition that minimizes the human element therein — invokes a Qumran-like 
conception of revelation (‘the secret of the Lord’; ‘making known’) in order to 
affirm the conclusion, and thus implicitly the non-prophetic methods, of the 
Yavnean majority.5* The prophet thus consumes himself, as it were, and leaves 
the stage to the sages.55 


numerous references in Josephus and the New Testament (reviewed in Baumgarten, 
‘Name of the Pharisees’, 415-16, mig, and add Acts 23:8-9) confirm that Pharisees believed 
in the possibility of foreknowledge through divine inspiration, and indeed sometimes 
claimed such foreknowledge. But they do not associate prophetic praxis with the law. 

53 The plain sense of 710 is a council, but R. Eliezer presumably intends the meaning ‘secret’. 

54 See ibid., 51-64, esp 61-64. 

55 One wonders whether the famous story of Hillel’s ascent to the patriarchate (tPes 4:13-14 
and parallels) should also be read against the background of the rabbinic displacement 
of prophetic authority. The story’s chief aim is evidently to support the third rabbinic 
strategy noted above for ‘domesticating’ Pharisaic tradition, namely, exegesis. Thus, see, 
e.g., Hidary, ‘Hellenism and Hermeneutics’, 170: ‘{Hillel] wanted to show that midrashic 
exegesis was a reliable method for deriving halakha and for supporting Pharisaic oral law’. 
But prophecy also figures in the story: Hillel turns to the people to discern from their con- 
duct how to convey knives to the Temple on the Sabbath, for ‘the Holy Spirit is upon them; 
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The rabbis’ dissociation of legal authority from God is reflected, too, in 
their marginalization of the figure of the priest. Priests play an important 
instructional role in sectarian and pre-sectarian texts. Thus, for example, the 
Damascus Document (CD 13:2-3) enjoins that ‘in a place of ten let there not be 
absent a priestly person well versed in the book of meditation; by his authority 
all will be governed.56 The rabbis, by contrast, reserve no special role for priests 
in the transmission or determination of law, and in rabbinic reconstructions of 
the Temple itself, legal authority is centered on the proto-rabbinic court in the 
Chamber of Hewn Stone.5” 

In the marginalization of the prophet and the priest as legal authorities in 
rabbinic literature, and again in the tendency in rabbinic literature to figure 
tradition, or the rabbi, as a source of authority distinct from and even supe- 
rior to Scripture, there appears to be an echo and indeed an embrace of the 
polemical observation from the Second Temple period that the Pharisees heed 
human authority. We should likely see a link between this vector in the con- 
ceptualization of the law in Pharisaic and rabbinic circles and another aspect 
of this conceptualization that Christine Hayes has recently treated at length.5® 
Hayes observes that for the rabbinic mainstream, divine law is divine insofar 
as it is an expression of God’s will. This position, which is continuous with 
the covenantal theology of the Bible, differs sharply from the mainstream 
Greco-Roman view, according to which it is precisely human law whose defin- 
ing authorizing feature is the legislator’s will, while divine law is divine insofar 
as it corresponds to nature. The rabbis, in other words, conceive of the laws of 
the Tora themselves as human-like, akin to human legislation. And perhaps 
the Pharisees did, too, if with less self-awareness. To conceive of the law as a 
whole as ancestral paradosis, as the Pharisees arguably did, is in any case to 
position the law at some distance from nature. 

The Qumranites, by contrast, understood the divine authority of the law to 
be bound up, according to Hayes, with the fact that it gives normative force 
to facts about the world: divine law is divine because its ‘ought’ is grounded 


if they are not prophets, they are the sons of prophets’. This passage, like mYad 4:3, seems 
to introduce prophetic authority only for the sake of displacing it: the law derives from 
prophecy, but only from the prophecy of people who are not prophets, and who convey 
their prophecy unconsciously, through their actions. 

56 The Damascus Document immediately qualifies this rule: if the available priest is 
untested, and a Levite has the requisite expertise, the Levite should assume authority. 
While this qualification demonstrates a certain pragmatic appreciation for the difference 
between birth and achievement, it also reveals its limits: the passage insists that the sub- 
stitute be a Levite. On this issue generally see Himmelfarb, A Kingdom of Priests. 

57 See Cohn, Memory of the Temple, 52-55, 87-89. 

58 See Hayes, What’s Divine. 
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in what ‘is. The signal example of this perspective comes from the Damascus 
Document, where the sect justifies its rule against polygamy (or remarriage) 
by asserting that ‘it is a foundation of creation that “male and female he cre- 
ated them” (Gen 1:27).5° The sectarian law follows from the nature of the 
created world.®° 


Pharisees and Rabbis against Legal Rigidity 


The last passage is one among a number that Daniel Schwartz marshalled to 
characterize Qumran law as ‘realist’, in contrast with rabbinic law, which he 
characterized as nominalist.®! This distinction, and especially the character- 
ization of rabbinic law, has been the subject of much scholarly controversy, 
fueled, among other things, in part by interpretive differences, and in part by 
methodological questions about our capacity to generalize about the rabbis, 
and about whether Jewish studies as a discipline can have certain construc- 
tive aspirations.6* We approached this murky issue indirectly in the preceding 
section, through the question of what makes divine law divine, and here we 
approach it again indirectly, and relatedly, through the question of what we 
may call the rigidity or binary character of the law. 

It is possible to discern in the conceptualization of law from the Pharisees 
to the rabbis a certain critique of the rigidity or absolutizing that follows from 
the total identification of the law with the divine. One expression of this cri- 
tique comes in the string of debates between the Sadducees and the Pharisees 
in mYad 4. As analyzed by Yair Furstenberg, underlying these debates are two 
clashing views of the world, and of ritual law. The Sadducean world view, 
also echoed in Jesus’s stance against the Pharisees in Matthew 23, insists, in 
a priestly manner, on a sharp distinction between the holy and the profane, 
and between the pure and the impure. This world view maps the world, both 


59 CD 4:20-21. On the question of polygamy or remarriage see Collins, ‘Divorce and Remar- 
riage’, 81-94. 

60 We may compare likewise the views of the rabbis and Philo on the notion of human 
power over nature, or the capacity of human beings to perform miracles. For the rabbis, 
heirs in this respect, too, to the biblical world view, it is a matter of will: God humbly 
concedes to the ‘decree’ of certain extraordinarily righteous individuals. For Philo, it is a 
matter of nature: God enlists such individuals (in practice: Moses alone) as partners in 
the operation of the world, so that they, like God, can manipulate it. On this distinction 
see Kosman, ‘On the Understanding’, 47-60. 

61 See D.R. Schwartz, ‘Law and Truth’, 229-40. 

62 For responses and counter-responses to Schwartz’s thesis see Rubenstein, ‘Nominalism 
and Realism’, 79-120. 
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conceptually and physically, along these binaries. The Pharisees, however, 
‘challenge the structured, ordered and neat world view that the Sadducees 
etch, and put forward a reality in which these foundations (i.e., holiness and 
purity) are mingled together, without the possibility of demarcation’? Thus, 
for example, the Pharisaic table can feature vessels that are defiled on the 
inside, but whose outside has been ritually purified. The law does not aim at 
total eradication of the negative, but at managing it. 

Arguably, the same sensibility animates three significant and perhaps inter- 
related legal developments first attested in the Tannaic period. First, the rabbis 
introduce the notion of measures in application to prohibitions and obliga- 
tions: one does not become culpable for violating a prohibition, or liable to 
undertake an obligation, until a specified threshold has been reached. An 
example, from mPes 3:2: 


Dough in the cracks of a kneading trough: If there is like (the volume of) 
an olive in one place, one is obligated to destroy it. Less than that, it is null 
on account of its minimal character. 


The obligation to destroy leaven prior to Passover applies only when it is con- 
centrated in one place to the volume of an olive or more. Minimum measures 
of this sort for the violation of Passover leaven rules, among other rules, are 
attested already in debate between the houses of Shammai and Hillel. 

Measures occur at Qumran too, but chiefly in one specific context, namely, 
to indicate how much one must do in order to satisfy certain positive obli- 
gations, such as designation of the corner of the field for the poor. Aharon 
Shemesh, who first observed this phenomenon, suggested that the motivation 
in this sectarian context is apparently to ‘free the sect member from constant 
worry’: if a positive obligation like separating the corner of the field has no 
lower bound, then how can one be sure that one has satisfied it, short of trans- 
ferring the entire field to the poor? The measure ensures that one has satisfied 
one’s obligation, and can stop.® 

It can be misleading to speak of anxiety as the motivating concern for the 
Qumran measures. In the case of obligations like the eradication of dough 
before Passover, one might likewise be anxious about the possibility of having 
overlooked an almost imperceptible amount of dough in a crack in the dough 


63 Furstenberg, “We Cry Out; 307. The translation is mine. See now idem, ‘Jesus against the 
Laws of the Pharisees’. See also Novick, ‘Holiness in the Rabbinic Period’, 40-42. 

64 See, e.g., mBetsa 1:1. 

65 Shemesh, ‘History of the Creation of Measurements, 171. 
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trough, and yet Qumran law offers no relief: one must, presumably, simply 
destroy all traces of dough. What distinguishes the cases where the Qumranites 
introduce measures is that in these cases, the Tora preserves an intrinsic vague- 
ness: it is not clear, for example, how much of the field counts as its corner. 
The Qumranite measures cure the vagueness of the law, but where there is 
no intrinsic vagueness — where, as in the case of eradicating dough before the 
Passover, any anxiety results not from the law’s failure to define its terms (what 
is a ‘corner’?) but from epistemological uncertainty (does any dough remain in 
my kneading trough?) — Qumran law does not furnish a measure. 

There is a sort of continuity from the limited measures at Qumran to the 
rabbis’ expanded measure rules, in that they together reflect a process of 
increasing legal sophistication or ‘scholasticism’ that tends toward a ‘nominal- 
ist’ endpoint. While the Tora does not sharply distinguish legal normativity 
from non-legal normativity, so that it can require (in a recognizably law-like 
way) the separation of a corner of the field for the poor without specify- 
ing (as contemporary legislation would) how large the corner must be, the 
Qumranites — influenced, perhaps, by a Hellenistic Zeitgeist marked by an 
interest in precision and quantification - demand such a distinction.®® The 
rabbis, taking the matter a step further, reason that if the law has a normativ- 
ity unto itself, it can determine what aspects of the world will matter for the 
purpose of the law. 

The development of measure rules thus arguably attests to a new, scholastic 
approach to law that the Qumranites themselves arguably embraced, and of 
which they were even, perhaps, the earliest adopters among Jewish jurists.®” 
Nevertheless, the difference between the Qumran measure rules, on the one 
hand, and those attested among the rabbis and the Pharisaic houses, on the 
other, is telling: only in the latter case do measure rules license the overlooking 
of de minimis violations of the law. This phenomenon is continuous, to a cer- 
tain degree, with the world view attributed to the Pharisees by Furstenberg. As 
the Pharisees can navigate a table with vessels that are pure on the outside but 


66 For the term ‘scholasticism’ in this context, and the invocation of the Hellenistic Zeitgeist, 
see Elman and Moazami, ‘Quantification of Religious Obligation’, 96-135. Elman and 
Moazami see the manifestations of this Hellenistic Zeitgeist not only in the work of 
mathematicians and philosophers but also in Ptolemaic tax policies and urban mar- 
ket regulations. On the sharpened distinction between legal and non-legal normativity 
among (some of) the rabbis see also Novick, ‘Social Justice in Rabbinic Judaism’, 543-46. 
Halbertal, ‘History of Halakhah’. On the general topic of conceptualization in rabbinic law 
see Moscovitz, Talmudic Reasoning. 

67 Recall, from above, the probable impact of Hellenistic (and ultimately cuneiform) science 
on another aspect of sectarian legal thinking, namely, esotericism. 
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defiled on the inside, so the rabbis can manage a Passover in which the troughs 
in the home contain a small measure of dough. 

A second and related innovation in rabbinic law is the production of a mas- 
sive and complex regimen for action in circumstances of factual doubt. The 
Mishna devotes an entire tractate, Demai, to the treatment of agricultural pro- 
duce where one cannot be certain whether it was properly tithed. The absence 
of such rules in the legal corpus from Qumran presumably reflects the view 
that there is nothing to be done in a case of doubt except to err on the side of 
stringency.®® The rabbinic consensus, by contrast, is willing to tolerate a cer- 
tain measure of uncertainty. 

The same sensibility may be discerned, third and finally, in rabbinic toler- 
ance of debate. Legal works from the Second Temple period do not appear to 
recognize the possibility of legitimate debate. The Temple Scroll, preserved at 
Qumran, purports to offer God’s instructions to Moses concerning the design 
and operation of the Temple, and is silent about others’ views. In many other 
works there is a clear distinction between the position of the work itself, and 
other positions that the work polemically characterizes as wrong or sinful. 
Thus, for example, in the book of Jubilees, the angelic speaker refers to Jews 
who keep time incorrectly, according to a calendar different from the solar one 
inscribed on the heavenly tablets.°° The Damascus Document, a sectarian text, 
adopts two different rhetorical strategies against alternative legal positions. In 
the hortatory introduction, it frames these positions as the latest episode in a 
history of sin tracing back almost to the beginning of time. The lengthy series 
of laws that follows this introduction, through its strategic silence about alter- 
natives, implicitly presents these laws as enjoying sole legitimacy.”° 

Rabbinic legal literature could not be more different. There is an anony- 
mous, coordinating voice in the Mishna, but it often does no more than pres- 
ent alternative viewpoints. Even when the anonymous voice offers its own 
view, it cites other views without any suggestion that they are illegitimate or 
even incorrect. Implicit in the citation of multiple views is a commitment, if 
not necessarily to the notion that more than one position can be correct, then 


68 See Halbertal, Birth of Doubt. 

69 Jub 6:32-38. On the calendrical question see Ben-Dov, ‘364-Day Year’, 435-76. 

70 Another example: the sectarian ‘Halakhic Letter’ (4QMMT) introduces a series of legal 
positions to which ‘we’ adhere. From the exhortatory tone and the regular turn from 
articulation of the position to explanation thereof it is clear that the letter recognizes its 
positions to be controversial, but the letter does not cite alternative views, nor is there any 
indication that differences of opinion are legitimate. On the question of the audience of 
the Halakhic Letter see Fraade, ‘To Whom It May Concern’, 507-26. 
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at least to the legitimacy of debate.” This implication finds confirmation in the 
account of the sectarian debates in mYad 4. Here the Sadducees (or in one case 
a ‘sectarian’ [pPn]) present their legal positions not by stating them directly, but 
by ‘railing against’ (Sy pòmp) their opponents, the Pharisees, for holding diffe- 
rent positions. The idiom òy 5”ap occurs elsewhere only in connection with 
rebuke.”? This passage, then, depicts the sort of debate in which the one side 
does not acknowledge the legitimacy of the other’s view. This marked excep- 
tion, set in a sectarian context, proves the pluralist rule: to state one’s own view 
of the law is not to preclude other views. 

The sectarian context for this exception also calls to mind Shaye Cohen's 
classic attempt to explain rabbinic pluralism. For Cohen, ‘Yavne’ — the town 
that figures as a symbol of the emergence of the rabbinic movement in the 
aftermath of the Temple’s destruction — was ‘a grand coalition of different 
groups and parties, held together by the belief that sectarian self-identification 
was a thing of the past and that individuals may disagree with each other in 
matters of law while remaining friends’.”3 On this approach, tolerance of legal 
debate is a post-sectarian phenomenon, a mark of the rabbis’ ideological break 
from the sectarian divisions of the late Second Temple period, and even from 
their Pharisaic roots. 

But there is reason to see continuity between the rabbis and the Pharisees 
with respect to tolerance for debate. Rabbinic literature offers clear testi- 
mony of abundant legal disagreements between two Pharisaic houses, those 
of Shammai and Hillel, and while we may question whether the relationship 
among the houses was quite so irenic as some rabbinic sources portray it (or 
quite so violent as in others), and while this division is between groups rather 
than individuals, we do thus find debate, all the same, as a constitutive fea- 
ture of the circle of Pharisees recalled by the rabbis.”4 In any case, rabbinic 


71 See Fraade, ‘Rabbinic Polysemy and Pluralism Revisited’, 1-40. 

72 See Sifra kedoshim 2.2 (89b); SifDeut 1 (3); 306 (331); yPea 11, 15c. On the link between 
the 5y 5”ap formula in mYad 4 and introductory ‘woe’ formulae in Matthew 23 and else- 
where see Kister, ‘Law, Morality, and Rhetoric’, 145-48 and 148, ng. 

73 Cohen, ‘Significance of Yavneh, 50. 

74 On the debates between the houses, and the recollection of these debates in rabbinic 
literature, see Hidary, Dispute for the Sake of Heaven, 163-240. For an intriguing historical 
and redactional analysis of the first chapters of Mishna and Tosefta Eduyot that dates the 
rise of transmitted traditions preserving controversy to an early period in the post-Temple 
period, and the affirmation of such controversy traditions as a generative locus for legal 
development to a later, post-Yavne stage, see Furstenberg, ‘From Tradition to Controversy’, 
587-641. Halbertal, ‘History of Halakhah’, 16-17, associates the proliferation of debate in 
Tannaic law with its unprecedented conceptual sophistication, which generates endless 
new questions on which rabbis can differ. 


86 NOVICK 


tolerance for debate resonates with the apparent Pharisaic construction of 
Tora as something in which human beings play an important role, at the very 
least as tradents, to the point that Jesus in Mark 7:6-8, analyzed above, can 
accuse the Pharisees of adhering to ‘human precepts’. Likewise, if there is a 
line of continuity from Pharisaic tolerance for a world in which the pure and 
impure mingle to rabbinic tolerance for action in circumstances of factual 
uncertainty, then there is a short step to legitimation of debate, or acknowl- 
edgement of legal uncertainty. 


Conclusion 


The analysis above mapped out some vectors in the complex genealogy of 
rabbinic conceptualizations of the law. Leaving to the side Roman law, whose 
direct impact was probably most decisive in the period after the destruction of 
the Second Temple, we might venture the following synthesis. The Hellenistic 
milieu — itself, of course, a multifaceted nexus whose roots lay, inter alia, in the 
ancient Near Eastern world that produced the Bible — furnished the concepts 
of ancestral tradition, scholasticism, and esotericism. These concepts were 
received differentially — with rejection, with embrace, or with something in 
between — by different groups of Jews in the Second Temple period, in accor- 
dance with their own proclivities. Among the Pharisees, the concept of ances- 
tral tradition proved especially productive, and through it, a view according to 
which human beings join with God in producing or least reproducing religious 
law. Other sects, heir to apocalyptic tendencies inchoate already in the Bible, 
found themselves drawn to Hellenistic science, with its scholastic and esoteric 
features. The Pharisees, and ultimately the rabbis, came to absorb these influ- 
ences, too, in their own ways. 

All of the generalizations above demand more qualification and nuance 
than the scope of this chapter allows. Here I will remark only on the portrait of 
R. Eliezer that emerges from the above sources and others. On the one hand, 
he is closely associated with the authority of ancestral tradition as a source 
of law, and in this respect embodies the continuity between the rabbis and 
the Pharisees. But despite this continuity, R. Eliezer often occupies marginal 
positions or even serves as a foil in a range of rabbinic sources. Thus, we have 
observed that he labors to link tradition to Sinai, evidently a relatively minor 
position in the Tannaic period. We have also seen how he endorses prophetic 
authority in opposition to the authority of the majority. In other sources, 
R. Eliezer adopts a relatively conservative position on measures, and supports 
the frequent provision of guilt offerings so as to free one from the uncertainty 
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that the rabbinic system otherwise tolerates.” R. Eliezer is evidently a key fig- 
ure through whom early rabbinic literature calibrates its relationship to the 
complex heritage of the Pharisees. While heirs to the Pharisees, the rabbis also 
diverge from them, both by working out conceptual commitments present 
only in nuce among the Pharisees, and by incorporating conceptualizations of 
the law that either post-date them or that were, in the Second Temple period, 
more closely connected with the Pharisees’ opponents.”6 
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PART 1 


Intertextuality 


CHAPTER 3 
Intertextuality and Tannaic Literature: A History 


Christine Hayes 


Introduction 


The abundant and originally oral traditions produced by rabbis in the Tannaic 
period (first to third century CE) were compiled and transmitted in antho- 
logical works that eventually assumed written form: the Mishna, the Tosefta, 
and the various works of Tannaic midrash (biblical exegesis, often referred to 
as halakhic midrashim despite the presence of a significant amount of non- 
halakhic material). By the early medieval period, these works were perceived 
as having achieved a fixed form and finite redaction in a linear sequence, from 
the Mishna in the early third century, to the Tosefta some decades later, and 
finally the Tannaic midrashim in the latter half of the third century. 

An interest in Tannaic works as discrete, definitively redacted whole doc- 
uments was a hallmark of the Wissenschaft des Judentums movement (from 
the late eighteenth century) which applied the methods of philology and 
historical-critical analysis to the reconstruction and analysis of the main works 
of rabbinic literature. And yet, a well-known feature of these works is the 
abundance of parallels, textual echoes, shared motifs, and allusions that they 
contain, indicating an array of complex interrelationships within and across 
textual boundaries. For Wissenschaft scholars, the similarities and especially 
the differences between and among the various works were primarily of inter- 
est to the extent that they facilitated the first-order task of defining the redac- 
tional boundaries of each work and uncovering the process and sequence of 
each one’s composition, final redaction, and subsequent transmission. With a 
few notable exceptions to be detailed below, scholars tended to imagine the 
textual connections among the discrete compilations as either conjunctive 
(one-way relationships of dependence and/or borrowing) or disjunctive (alter- 
native and unrelated presentations of a common ancestor text or tradition). 

In the latter part of the twentieth century, the rise of new theories and meth- 
ods in the humanities fueled a shift in the study of rabbinic literature. Inspired 
by developments in hermeneutics and literary theory, scholars of rabbinic 
literature adopted intertextuality as an explicit theoretical framework and 
analytic category. The goal was to better understand the complex and highly 
reciprocal processes that shaped these works and produced textual meaning. 
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At roughly the same time, scholars familiar with developments in orality stud- 
ies questioned the application of traditional academic approaches based on 
written texts to an originally oral body of tradition. These scholars urged a soft- 
ening of the rigid distinctions between composition, redaction, and transmis- 
sion and pointed to evidence of a more sustained and intertextual process of 
development for these works. 

This chapter considers intertextuality as it relates to the Tannaic corpus. In 
its most basic sense and before it became a term of art, intertextuality refers 
to the relationship(s) between texts — whether individual textual units or 
whole compilations. To the extent that they examine the relationships within 
and between Tannaic sources, the traditional academic approaches of source 
and redaction criticism in the nineteenth and twentieth centuries may be 
understood as a kind of intertextuality avant la lettre! For this reason, these 
approaches and their findings will be presented here in some depth. However, in 
a more expanded sense, intertextuality refers to the many conscious and uncon- 
scious connections between a text and various cultural elements (including 
not only other texts but also various cultural artifacts and ideologies) that work 
together to produce meaning. Intertextuality in this expanded sense is adopted 
as an explicit theoretical frame and analytical category for the study of Tannaic 
literature beginning only in the early 1980s. 

The main difference between earlier academic approaches to the study of 
textual relationships and the more recent and explicitly intertextual approach 
is a shift in emphasis from the historical to the literary. Traditional academic 
approaches emphasize the historical question of the development of Tannaic 
sources as discrete works that passed through defined stages of composition, 
redaction, and transmission. By contrast, a more explicitly theorized intertex- 
tual approach focuses on literary questions of textual and cultural meaning 
and often underscores the extent to which the composition, redaction, and 
transmission of Tannaic texts were dynamic and overlapping processes. 

This chapter is divided into five parts. Following this introduction, part 1 con- 
tains a brief consideration of the evidence for the sources’ own understanding 
of their textuality and interrelationships. Subsequent sections take up the vari- 
ous works of the Tannaic corpus and provide historical surveys of the scholar- 
ship addressing their multiple interrelationships. We begin, in part 2, with the 
Tannaic midrashim, precisely because these works exhibit a complex pattern 
of intertextual connections — to Scripture, to the major halakhic compilations 


1 On this point, and whether intertextuality is just a new name for the same old game, a view 
noted by Joshua Levinson, ‘Intertextuality’, see Alyssa Gray’s framing of the question in chap- 
ter 4 of the current volume. 
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of Mishna and Tosefta, and to one another. This part reviews debates among 
early scholars over the diachronic relationship between midrash and mishna 
as genres, as well as debates over the nature of midrash as possessing a ‘genu- 
inely’ exegetical or a purely formal relationship with Scripture. This part also 
describes the rise of an explicitly intertextual theoretical approach to these 
questions and considers how the application of an intertextual lens has 
changed our understanding of midrashic hermeneutics and the stages and 
processes of Tannaic textual production — composition, redaction, and trans- 
mission. The contribution of orality studies is also discussed. Part 3 turns to the 
relationship between the Mishna and the Tosefta, while part 4 takes up the 
relationship between the Tosefta and the baraitot of the Talmuds.* Each of 
these latter two parts reviews the approaches and debates found in traditional 
scholarship before considering how the rise of an intertextual approach has 
impacted research in each case. 

In this chapter, intertextuality is viewed first and foremost as an analyti- 
cal tool or lens employed by different scholars — in either its most basic and 
implicit sense or its expanded and explicit sense — to illuminate one or another 
aspect of a given work’s composition, redaction, or transmission. An intertex- 
tual analysis of a work’s composition might explore how individual Tannaic 
traditions were produced in the first instance in dialogue with other texts and 
traditions, or how larger textual units were produced by mobilizing and refor- 
mulating smaller textual elements (including lexemes, phrases, motifs, and 
conceptual structures). An intertextual analysis of a work's redaction might 
focus on the extent to which a given work is discursively and rhetorically con- 
figured as internally dialogical in character, or as dialogically related to another 
work. An intertextual analysis of a work's transmission might illuminate the 
mnemonic function of textual linkages, even as it highlights the transforma- 
tion of tradition through study practices that feature intertextual oral perfor- 
mance. All of these applications of intertextuality, and more, are in evidence 
to varying degrees and at various stages in the more than two hundred years of 
scholarship on Tannaic literature.? 


2 Part 4 of this chapter focuses on the implications of the relationship between the Tosefta 
and the baraitot of the Talmuds for our understanding of the Tosefta. Chapter 4 revisits the 
relationship between the Tosefta and the baraitot of the Talmuds with attention to its impli- 
cations for our understanding of the Talmuds. 

3 The reader may be surprised to find that some leading scholars of Tannaic literature appear 
as tangential figures in the following survey, while others whose work has been less cele- 
brated are afforded lengthier treatment. This is a result of the ‘seeing again’ made possible 
by applying the lens of intertextuality: only scholars who articulated and elaborated views 
relevant to the topic at hand are discussed at some length. 
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The Corpus 
Philological and traditional considerations have led to a scholarly consensus 
that attributes the Tannaic midrashim to mid-third-century Palestine.t Only 
four works survived antiquity intact. The Mekhilta de-R. Yishmael on Exodus, 
the Sifra on Leviticus, the Sifrei on Numbers, and the Sifrei on Deuteronomy 
were known in the medieval period, and by the sixteenth century the first pub- 
lications of these works appeared. Early research into Tannaic midrashim by 
scholars of the Wissenschaft des Judentums movement focused initially on the 
history of the development of the four extant works,® and, by the early twen- 
tieth century, their publication in critical editions. At the same time, schol- 
ars such as Israel Lewy, David Z. Hoffmann, and H.S. Horowitz pioneered the 
reconstruction of lost works — the Mekhilta de-R. Shimon bar Yohai, Sifrei 
Numbers, Mekhilta Deuteronomy, and Midrash Tannaim— from citations 
in the thirteenth-century midrashic compilations Midrash ha-Gadol, Yalkut 
Shimoni, and other sources. Approaching the middle of the twentieth century, 
scholarly interest shifted towards the Mishna and Tosefta, although J.N. Epstein 
and Ch. Albeck wrote introductions to the Tannaic midrashim. Epstein worked 
on a critical edition of Mekhilta de-R. Yishmael that would be completed by his 
student E.Z. Melammed, and Saul Lieberman contributed important studies 
on Sifrei Zuta. More recently, Menahem Kahana has produced an annotated 
edition of Sifrei Numbers, a catalog of manuscripts of Tannaic midrashim, an 
edition of the Mekhilta de-R. Shimon bar Yohai on parashat Nezikin (based 
on the doctoral dissertation of Liora Bar-Levav), and has published Geniza 


4 Dissenting views were held by Jacob Neusner, who proposed the fourth century due to an 
alleged (and highly disputed) engagement with Christianity, and Chanoch Albeck, who pro- 
posed the fifth century for reasons to be explained infra. Ben Zion Wacholder’s attribution of 
the MekRY to the eighth century is generally rejected. 

5 See, for example, Isaac Hirsch Weiss’s history of the Mekhilta, Sifra, and Sifrei in Dor dor ve- 
dorshav (1876); and the introductions to Meir (Ish Shalom) Friedmann’s important editions 
of Sifrei (Vienna, 1864) and the MekRY (1870). The work of these pioneers is described in Jay 
Harris, How Do We Know? 

6 The extraordinary accomplishments of these scholars in the fields of lower criticism and tex- 
tual reconstruction are described in multiple handbooks. For a survey of the contributions 
of Abraham Geiger and Solomon Schechter, and the reconstructive labors of Israel Lewy 
(MekRSby, SifZNum, MekDeut), David Zvi Hoffmann (MekRSbY, MekDeut or MidrTann), 
and H.S. Horowitz (SifZNum), as well as a list of published editions of the four extant Tannaic 
midrashim (Horovitz: SifNum, much of MekRY completed by his student I. Rabin, and 
SifDeut completed by Louis Finkelstein; Jacob Z. Lauterbach: MekRY; Finkelstein: parts of 
Sifra) as well as reconstructed texts, see Kahana, Two Mekhiltot, 16-19; Strack and Stemberger, 
Introduction, 274-99; and Kahana et al. (eds), Sifrut hazal ha-erets-yisraelit, 177. 
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fragments of a Mekhilta to Deuteronomy and citations of a new Tannaic 
midrash, Sifrei Zuta Deuteronomy.” 


Part 1, Tannaic (Inter)Textuality - The Evidence from the Sources 


Tannaic textuality employs two primary forms — the midrashic and the mish- 
naic. The mishnaic form presents independent statements of law while the 
midrashic form presents teachings attached to Scripture. The mishnaic form 
takes its name from the Mishna, as it is the primary (though not exclusive) form 
of presentation found there, and in the Mishna’s ‘companion’ text, the Tosefta. 
Even though the Mishna and Tosefta anthologize rabbinic elaborations of bib- 
lical law, they do not always or even typically cite a biblical text as the source 
for these teachings but formulate the great majority of their teachings as inde- 
pendent statements of law. By contrast, in midrashic works, rabbinic legal 
teachings are explicitly encoded as arising from the (often creative) sequen- 
tial interpretation of Scripture. Consequently, while an intertextual relation- 
ship to Scripture is mostly implicit in the Mishna and Tosefta, in the Tannaic 
midrashim it is an explicit rhetorical and discursive feature. In addition to 
their intertextual orientation to Scripture — whether implicit or explicit — the 
various works of Tannaic literature exhibit intertextual relationships with one 
another. Tannaic midrashim occasionally refer to and cite teachings found in 
the Mishna and Tosefta; the Mishna often assumes or alludes to exegesis found 
in the Tannaic midrashim; the Tosefta cites the Mishna, or something closely 
approximating the Mishna; and the Mishna exhibits awareness of traditions 
found in the Tannaic midrashim and the Tosefta. 


7 Kahana’s works are listed in the bibliography. A full list of the available editions of the works 
of midrashic literature appears in Kahana, et al. (eds), Sifrut hazal ha-erets-yisraelit, 177. 

8 The term midrash, from the root d.rsh., ‘to inquire, search out’, refers in rabbinic texts to 
the study and investigation of Scripture, as well as the results of this study. The termino- 
logical distinction (mishnaic vs. midrashic) to indicate independent statements of law vs. 
teachings attached to Scripture in some way is not perfect. The Mishna as a corpus (and the 
Tosefta) contain some derashot (derivations from Scripture) that link details of the law or 
attributed positions in a dispute to specific elements of Scripture. Indeed, Samely, Rabbinic 
Interpretation, identified many hundreds of derashot in the Mishna that draw conclusions on 
the basis of details of grammar and language. Nevertheless, the terms have a heuristic utility 
and allow us to differentiate scripturally sourced legal teachings that organize and constitute 
the classic works of Tannaic midrash (such as the MekRY, the MekRSby, Sifra, Sif{Num, and 
SifDeut) from scripturally independent legal teachings featured prominently in the Mishna 
and Tosefta. 
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While the two approaches to Tannaic textuality outlined in the introduc- 
tion — which we may call the whole document and the intertextual approach — 
stand in some tension with one another, they are not mutually exclusive and 
may in fact reflect an inherent dialectic that can be traced to the earliest stages 
of the tradition itself. For while there is reason to believe that rabbinic study 
was organized around a compiled Mishna in the third century (the Talmuds, 
after all, assume and follow its structural divisions), a tradition’s location in the 
Mishna did not preclude its appearance elsewhere. More important, there is 
evidence to suggest that in the early Amoraic period a tradition’s location in 
the Mishna was not perceived as a metric of its significance, fixity, or unique 
authority. Indeed, there is evidence to the contrary. 

E.Z. Melamed’s 1967 analysis of all citations of Mishna and Tosefta in the 
Tannaic midrashim illustrates the extent to which Tannaic material appears 
to have constituted a single domain in the third century.? For example, the 
Tannaic midrashim do not indicate which cited material is mishnaic and which 
cited material is non-mishnaic; they use the same introductory formulae when 
citing passages from the Mishna and the Tosefta.!° Moreover, they subject 
these materials to the same treatment — sometimes altering their sequence, 
sometimes weaving together different Mishna and Tosefta passages to create a 
new text.!! Certainly, mishnaic material is cited proportionally far more often 
than toseftan material,” but in light of their equal treatment, this greater fre- 
quency may reflect the Mishna’s broader circulation rather than its possession 


9 For the implications of Melamed’s work for the present discussion, see the excellent dis- 
cussion, with statistics and textual examples, in Kinbar, ‘Authority’, 25-39. The summary 
presented here is based on Kinbar’s presentation of Melamed’s findings. 

10 Or more precisely, material currently preserved in our Tosefta. This statement applies 
especially to the introductory formula mikan amru, but also af al pi she-amru, mipne 
she-amru, and ze hi she-amru. Traditions from the Mishna and the Tosefta may be cited 
in response to a question (such as minayin or ketsad), while formulae like lehavi and 
melamed show how the cited material is derived from a verse. Kinbar, ‘Authority’, 36, n26, 
notes the one exception to this rule from the first printed edition of the Mekhilta where 
tenu rabbanan at ba-hodesh 3 introduces a baraita. 

11 A very different description of the relationship between Sifra and the Mishna was pro- 
posed by Neusner, Uniting, who asserted that the Sifra is a polemical response to the 
Mishna. H.L. Apothaker (Sifra) offered a cogent critique of this claim, to which Kinbar 
adds (“Authority” 42—43) that viewing the Sifra as a pointed response to the Mishna leaves 
unexplained the work’s many citations of toseftan material and general lack of differen- 
tiation between the mishnaic and toseftan material. 

12 In the Sifra, there are 319 citations of Mishna, compared to 89 citations of Tosefta; in the 
MekRyY, 60 as compared to 20; in the Sif{Num, 69 as compared to u; and in SifDeut, 157 as 
compared to 18. 
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of a unique authority that disables other teachings.! In short, even as the 
Mishna may have occupied a more central place in the study of Tannaic tradi- 
tions, for the redactors of the Tannaic midrashim the documentary boundary 
between the Mishna and the Tosefta was not as significant as generally sup- 
posed. Texts from the two works were seen as part of a larger tradition; they 
were introduced and handled the same way and were even combined to create 
new composite passages.!4 

It was not until later in the Amoraic period that citations of the Mishna 
would be distinguished from citations of non-mishnaic material (baraitot) 
and, in time, afforded differential treatment. But here, too, earlier layers of the 
Talmuds ‘considered received tannaitic oral/literary tradition to be one fabric’® 
Even though the Mishna had curricular priority and provided the structural 
frame for their discussions, the Talmuds to a large extent continued to assume 
the unity of the broader tradition. They cited baraitot in their attempt to clarify 
not only the Mishna but the halakha, and in the case of conflict, a mishna 
would sometimes yield to a baraita or be reinterpreted in order to agree with 
it.16 In short, the central curricular and pedagogical role that the Mishna took 
on in the years following its compilation (perhaps owing to its relative terse- 
ness and efficiency or simply its wide circulation) did not initially betoken a 
uniquely authoritative status. 


13 Kinbar, ‘The Authority’, 37, suggests that the Mishna may have been more widely known 
because it had been in circulation for some decades already, while the Tosefta was either 
newly, or not yet, redacted. In other words, the frequency with which the Mishna is cited 
does not mean that the Mishna was more halakhically authoritative (the equal treat- 
ment afforded to non-mishnaic teachings suggests otherwise); it means only that it was 
familiar. 

14 As noted by Kinbar, the indiscriminate use of introductory formulae to cite what we 
now identify as mishnaic, toseftan, and mixed materials without distinction is difficult 
to explain if the Mishna had achieved a uniquely authoritative status. Kinbar, ‘Authority’, 
45, writes: ‘The Mishnah (or proto-Mishnah) had no such status vis-a-vis the Tosefta (or 
proto-Tosefta) during the Tannaitic period and at least up to the time of the definitive 
redactions of the halakhic midrash collections. It was important to identify a tradition 
with a named sage such as R. Meir or R. Yose but not to identify the Mishnah or Tosefta 
as sources.... These traditions were authoritative and could be cited with YNN ININ and 
other formulas, not because they were to be found in a certain work (Mishnah, Tosefta, 
etc.), but because they were part of the larger body of tradition with which the rabbis of 
late Tannaitic and early Amoraic periods were familiar’. 

15 Kinbar, ‘Authority’, 47-54. 

16 Fora full discussion and textual examples, see ibid. 
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The process by which the Mishna was invested with a unique authority 
was likely gradual.” Elizabeth Alexander sees evidence of the shifting percep- 
tion of the Mishna’s authority in the evolving hermeneutical assumptions and 
exegetical strategies applied to it. As the once-fluid text acquired greater fix- 
ity, Amoraic rabbis who read, studied, and interpreted Mishna began to treat 
it like Scripture.!8 Increasingly, they viewed the Mishna as the product of a 
deliberate and intentional compositional process and assumed its language 
was freighted with significance that could be disclosed by ever more exacting 
and detailed exegetical operations. This process, which Alexander refers to as 
the scripturalization of the Mishna, is somewhat limited in the Yerushalmi, but 
robustly pursued in the later levels of the Bavli. By the early medieval period, 
R. Sherira Gaon explicitly attributed the Mishna’s authority to the special 


17 Epstein, Mavo, passim, described the Mishna’s gradual emergence to authoritative sta- 
tus. Following Frankel and Brüll, Epstein maintained that R. Yehuda ha-Nasi intended the 
Mishna to be an official and authoritative law code (ibid., 213, 225-26), and published it 
in written form to imbue it with an authoritative status. (Epstein’s claim that the Mishna 
was published in written form has been contested by other scholars who insist on the 
orality of the Mishna; see most recently Sussmann, ‘Torah she-beal pe.) According to 
Epstein, despite R. Yehuda’s intention, the supreme authority of the Mishna was not 
accepted until later in the Amoraic period. Until then, baraitot were treated much like 
mishnayot, and the Talmud’s use of distinctive introductory formulae for baraitot and 
mishnayot is a post-talmudic development (ibid. chap 10). Other scholars, notably 
Chanoch Albeck and Abraham Goldberg, argued that the Mishna was not intended as 
a normative code of law but as a pedagogical text. Alexander offered an original version 
of the latter view, arguing that the Mishna’s pedagogical function was centered less on 
the conveyance of specific halakhic substance than on nurturing intellectual skills and 
modes of analysis. One advantage of Alexander's position regarding the nature and func- 
tion of the Mishna is that the pedagogical and normative/authoritative functions need 
not be viewed as mutually exclusive; nor do they depend on the existence of an entirely 
fixed text. 

18 The phrase ‘like Scripture’ requires some qualification, as hermeneutical assumptions 
about Scripture and the application to it of specific textual and exegetical practices 
also developed over time. Evidence from Qumran indicates that throughout the Second 
Temple period, Scripture itself was subjected to various forms of textual reworking — addi- 
tions, omissions, and alterations that include paraphrase and textual combination. In this 
connection, see the excellent analysis of the exegetical and compositional practices of 
the Reworked Pentateuch texts from Qumran in Zahn, Rethinking Rewritten Scripture. 
However, at some point in the late Second Temple / early rabbinic period, Scripture 
attained textual fixity. It is in this sense that Alexander proposed a parallel, although later 
and very gradual, process of ‘scripturalization’ for the Mishna (i.e., textual fixity and a 
concomitant assumption of linguistic precision and intentionality) beginning in the mid- 
to late Amoraic period. The process described in this paragraph summarizes Alexander's 
claims in Transmitting Mishnah, 77-81. 
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character of its language.!9 Alexander's conclusions concerning Mishna trac- 
tate Shevuot may be provisionally extended to the Mishna as a whole: ‘Only 
in the hands of a devoted community of learners, a community attuned to 
extracting every morsel of significance sequestered within the folds of its lan- 
guage, do the literary features of m. Shevuot take on a meaning beyond that of 
their message’.?° 


Part 2. Intertextuality Avant La Lettre: Tannaic Midrashim between 
Scripture and Tradition 


The Midrash-Mishna Relationship: A Question of Priority? 

The Tannaic midrashim are rhetorically and discursively marked as scrip- 
tural interpretation. Determining the precise nature of their relationship to 
the biblical text has occupied scholars from the earliest days of Wissenschaft 
des Judentums. The often-unintuitive character of midrashic interpretation 
prompted scholars to ask whether these works represent a genuine exegetical 
engagement with Scripture (in contemporary terms, a generative intertextual- 
ity) or an attempt to transmit and/or authorize extra-biblical or post-biblical 
traditions by attaching them to biblical verses (in contemporary terms, a 
purely formal intertextuality). Operating under the assumption that a proper 
understanding of the origins of midrash would provide an answer to questions 
about its hermeneutical character, scholars sought to determine which came 
first — the midrashic form or the mishnaic form. 

The texts themselves provide only occasional reflections on the question 
of their own emergence and formation, generally in ideological passages of a 
legendary character. The traditional view informed by these passages espoused 
the primacy of midrash, but understood its early manifestation not as a mode 
of deriving law but as a mode of instruction and transmission of traditional 
oral material that was independently known (i.e., a formal intertextuality). This 
view was set forth in the Iggeret (Letter) of Rav Sherira Gaon (1sG).”! As they 


19 Describing the Mishna’s language as exact, clear, with no superfluous terms, and includ- 
ing great and wondrous things in every word, Sherira stated, ‘When everyone saw the 
clarity of the structure of the Mishnah the truth of its expressions and the exactness of its 
words, they abandoned other Tannaic formulations.... The people of Israel relied only on 
this collection of laws. They accepted it when they saw it, with faith. There is no person 
who disagrees with them, ISG 28-30, as cited in Alexander, Transmitting Mishnah, 15-16. 

20 Alexander, Transmitting Mishnah, 16. 

21 The Jewish historiographic tradition, which served as an important starting point for the 
early Wissenschaft scholars, is represented in other texts from the Geonic period also, 


104 HAYES 


did on many topics, the earliest Wissenschaft scholars (including Nachman 
Krochmal, Zacharias Frankel, and Isaac Hirsch Weiss) adopted Sherira Gaon’s 
historiographic claims as a starting position and then sought to ascertain their 
validity through a critical analysis of the primary sources, hoping to separate 
‘kernels of truth’ from their legendary husks.2? Thus, Nachman Krochmal 
(d. 1840) asserted the chronological priority of midrash and described it as a 
method of studying, explaining, and transmitting the oral Law in conjunction 
with Scripture, in the period after Ezra, the period of the Soferim (scribes, so- 
called because they were explicators of the book, sefer).23 This view, endorsed 
by Frankel (d. 1875) and Weiss (d. 1905),?4 was also laid out in David Zvi 
Hoffmann’s Die erste Mischna. 

Like many scholars in this period, Hoffmann (d. 1921) combined a reliance 
on the Jewish historiographical tradition, especially as represented by the 
Iggeret of Sherira Gaon, with the newer historical-critical methods. Because 
of his role in articulating the questions and defining the terms of the scholarly 
debate over the relationship between the midrashic and mishnaic forms, his 
primary claims will be reviewed in some detail. As will be seen below, it is only 
with the adoption of a more explicitly intertextual lens that scholars analyz- 
ing the midrashic and mishnaic forms in Tannaic literature will deemphasize 


especially Seder Tannaim ve-Amoraim (sTA), generally dated to the ninth century. This 
text addresses the relationships among various Tannaic works (the Mishna and the Tannaic 
midrashim, as well as the Mishna and baraitot found in the Tosefta and the Talmuds). For a 
brief assessment of ISG and STA, see Strack and Stemberger, Introduction, 6. 

22 See, for example, Frankel, Hodegetica in Mischnam; Weiss, Dor dor ve-dorshav and Mavo la- 
mekhilta. The standard Jewish historiographic tradition set forth in the Iggeret and in STA 
is reflected even earlier, in the writings of the early nineteenth-century philosopher and 
historian Nachman Krochmal. Against this general consensus, Halevy, Dorot ha-rishonim 
1:204f, maintained that the oral Law was not derived through scriptural exegesis, that the 
original form of the oral Law was the Mishna transmitted unchanged from Sinai, and that 
the second-century Mishna was based on an earlier yesod ha-Mishna largely composed 
and arranged already by the Soferim. Halevy, ibid., 1:292f and 5:467f, objected vehemently 
to the suggestion that the source of halakha was anything but tradition. Halakha did not 
derive from even the simplest exegesis and midrash halakha merely linked the law to the 
biblical text. He claimed that although persecutions led to uncertainty about the basis 
for the halakhot, and Tannaim from the time of Hillel on offered explanations for the 
independent halakhot, these explanations or derashot did not resolve doubts by means 
of exegesis. For a full discussion of Halevy’s views, see Bergmann, Formation. 

23 See Krochmal, More nevukhei ha-zeman, ed 1851, 13:156, 166-67. According to Krochmal, 
the period of the scribes extended from Ezra until Shimon the Just. Halivni, ‘Early Period 
of Halakhic Midrash, 37, traces the early scholarship on the subject. 

24 For the chronological primacy of midrash over mishna, see Frankel, Hodegetica in 
Mischnam, 6-7, and Weiss, Mekhilta, introduction, Iv. 
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the historical question of diachronic primacy in favor of literary questions of 
interrelationship. 


David Hoffmann and J.Z. Lauterbach 
Hoffmann opened his investigation into the oldest form of traditional teach- 
ing by citing Rav Sherira Gaon’s assertion that in the early Second Temple 
period traditional teaching was taught in the form of midrash as is pres- 
ently found in the Sifra and Sifrei — an assertion that, according to Hoffmann, 
was stated so definitively by Sherira that it must be true.2° Elaborating this 
view and the claims and arguments of some earlier Wissenschaft scholars, 
Hoffmann stated that in biblical times prior to the Second Temple period, all 
teaching of the Sinaitic tradition was oral. The written Law emerged only in 
the Second Temple period under the ‘Men of the Great Assembly’,?® at which 
point it became necessary for Pharisees to defend the equal validity of the oral 
teaching in the face of Sadducean objections.” Pointing to descriptions of the 
activity of sages, exegetai (= darshanim), soferim, and grammateis in Josephus, 
Philo, Hellenistic Jewish writings, and talmudic sources, Hoffmann asserted 
that this ancient body of oral teaching was taught alongside Scripture, the lat- 
ter serving as a kind of organizing outline to which the relevant traditional 
teachings were connected.?° Some traditional teachings were connected by 
being provided with ‘derivations’ that employed specific hermeneutic rules 
while others were interspersed in suitable places, to lend them scriptural sup- 
port. For Hoffmann, then, midrash was ‘exegesis’, but only insofar as the term 
refers to the process of formally connecting an already-existing law or teaching 
to a verse of Scripture, rather than a process by which laws are generated by the 
interpretative exposition of a verse. This purely formal conception of exegesis 
enabled Hoffmann to maintain the traditional view of the content of midrash 


25 Hoffmann, First Mishna, 6. 

26 Rav Sherira Gaon, and many early scholars who took their cue from him, read certain 
Second Temple and rabbinic sources as indicating the existence of a formal institution 
in the time of Ezra and Nehemia (the ‘Great Assembly’) responsible for the canoniza- 
tion of Scripture and the first organization of the oral Law into midrash, halakha, and 
aggada. Evidence for such an institution is lacking; see Goodblatt, Monarchic Principle, 80. 
Hoffmann and others also retrojected the Pharisees and Sadducees to the early Second 
Temple period with far greater confidence than is warranted. 

27 Hoffmann, First Mishna, 6-7. 

28 Hoffmann cited a late talmudic text (bPes 70a) that refers to the late first-century BCE 
figures Shemaya and Avtalion as darshanim, as evidence that early authorities taught tra- 
ditional materials in the midrash form. 
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as Sinaitic even though its exegetical form might suggest that it was generated 
by a reading of Scripture.?° 

In contemporary terms we might say that for Hoffmann, midrash connoted 
an intertextual method for teaching and transmitting existing traditional mate- 
rial originating at Sinai, not a method for generating law, since the content of 
the traditional teaching was Sinaitic and constant. It was only at the end of the 
Second Temple period that the halakhot would be separated from the scrip- 
tural verses to which they were connected and organized into the less inter- 
textual form of a (first) mishna. However, he argued, some mishnaic passages 
retain evidence of their original midrashic form. 

Hoffmann’s representation of the oral tradition as both coterminous with the 
written Tora revealed at Sinai and as possessing a stable and uniform content 
(the prophets’ teachings were referred to as kabbala, received tradition, because 
nothing new was added to them), was consistent not only with some talmudic 
aggada and with traditional Jewish historiography, but also with the valoriza- 
tion of antiquity and stability by the academic community of his time. In line 
with this academic ethos, Hoffmann set about marshaling textual support for 
the antiquity and unity of the oral Tora, but the evidence is weak and relies on 
unproven assumptions about a historical period that remains shadowy at best. 
For example, Hoffmann noted that Mishna Pesahim 10:4 describes the service 
for the Passover meal in the home and, in the ‘script’ for the meal, has a child 
ask why the roasted paschal lamb is eaten. Hoffmann asserted that this mishna 
could only have been formulated when paschal lambs were still offered, that is, 
while the Temple was standing, and therefore in pre-mishnaic times. The same 
mishna states that to answer the child, the father must expound (doresh) the bib- 
lical passage that begins ‘A wandering Aramean was my father’ (Deut 6:20-25). 
The use of doresh in Mishna Pesahim 10:4, in contrast to Mishna Bikkurim 3:6, 
which mandates an offerer to merely recite (kore) the same verses, signals that 
the father at the Passover meal was expected to add the explanatory midrash on 
the passage. Hoffmann concluded from this that a midrash similar to that found 


29 This view, put forward by Rav Sherira Gaon, was in part a response to the Karaite rejec- 
tion of rabbinic authority and characterization of rabbinic tradition as a mere human 
construct, as proven by the presence of ambiguity, contradictions, and disputes. Rav 
Sherira’s response to this criticism was to argue that the core content of the oral Tora 
was unchanged since Sinai, and that the late-stage phenomenon of variant teachings and 
even disputes pertains only to the form of the oral Tora. Variants, contradictions, and dis- 
putes reflect differences in the formulation of the halakha by different rabbinic teachers, 
or differences in inessential details of the law’s application that do not affect the core 
content. The latter remains singular and constant, a trait that, according to the monis- 
tic conception of divine law that had become increasingly prevalent in medieval Jewish 
circles, serves as proof of its divine character. 


INTERTEXTUALITY AND TANNAIC LITERATURE: A HISTORY 107 


in the present Passover Haggada is assumed by Mishna Pesahim 10:4 and there- 
fore must have existed already in Second Temple times (since he maintained 
that the reference to the roasted lamb places mPes 10:4 in Second Temple times). 
Deeming it unlikely that such a midrash would exist in isolation, Hoffmann fur- 
ther concluded that a midrashic work similar to our Sifrei, if not our Sifrei in its 
oldest version, was available to the first editor of Mishna Pesahim 10:4, which, 
again, he dates to Second Temple times.?° 

In numerous other places, Hoffmann argued, the editors of the Mishna 
chose to preserve the old form of midrash (i.e., transmission via connection 
to a scriptural verse), which he interpreted as evidence of the form’s antiquity. 
In addition, he pointed to ‘historical halakhot;, that is, halakhot that have no 
present or future application. These halakhot are proof that the oral tradition 
originated at Sinai and was not created de novo by later Soferim. The Soferim, 
he reasoned, would not have issued rulings for an obsolete past, which proves 
that these halakhot were originally part of the ancient midrashic accompani- 
ment to Scripture, and were only secondarily separated and incorporated into 
the halakhic collection of the Mishna. Here again, midrash does not generate 
law from Scripture but serves as the mechanism for teaching and transmitting 
ancient laws alongside Scripture via a formal attachment to the relevant verses. 

Having established to his satisfaction R. Sherira’s claim that in the earli- 
est periods the traditional oral teaching was studied and transmitted in the 
midrashic form (i.e., formally attached to Scripture), Hoffmann considered 
when and why the shift from the midrashic to the mishnaic form occurred. 
Relying on R. Sherira Gaon’s assertion that the oral Law was taught in the 
midrashic form early on in the Second Temple period, he deduced that the 
change to mishnaic form must have happened at a later time in the Second 
Temple period’?! — a rather strong reading of Rav Sherira’s phraseology. Here 
too, he set about marshaling textual support for his claim, but again the evi- 
dentiary value of the sources is weak, not only because of their late date (he 
cites Geonic responsa) but also because of their legendary character, including 
the hyperbolic reference to six hundred orders of Mishna in the time of Moses 
that were reduced to six orders in the time of Hillel and Shammai.*? Adopting 


30 The serious difficulties with this line of reasoning, beginning with the assumption that 
mPes 10:4 can be confidently dated to Second Temple times because it mentions a roasted 
Passover lamb and continuing with the assumption that doresh refers not merely to a 
single exposition but signals the existence of an entire midrashic work, should be evident. 

31 Hoffmann, First Mishna, 19. 

32 This Geonic tradition found in sta (Kahan ed, 8) is an ambitious expansion on a fanciful 
talmudic exposition of Isaiah 31-4, which is said to refer, without further elaboration, to 
600 or 700 orders of mishna (bHag 14a). 
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a ‘kernel of truth’ approach to these legends, Hoffmann concluded that prior 
to Hillel and Shammai, when the traditional teaching was transmitted in the 
midrashic form, the corpus was a hundred-fold that of later times, when it was 
shortened and condensed by Hillel and Shammai into the six orders of what 
Hoffmann refers to as ‘the First Mishna’.3? Regarding the reason for the new 
mishnaic form, Hoffmann followed Frankel and Weiss in suggesting that the 
new form was a greater aid to the memory when mastering the contents of the 
law.*4 Later in his work, Hoffmann attributed the shift to the disciples of Hillel 
and Shammai rather than the masters themselves. Aware that there was often 
unity of opinion regarding the halakha but disagreement regarding its connec- 
tion to Scripture, these disciples sought to minimize dissension by teaching 
only the fixed and unanimous halakha and eliminating the disputes over its 
scriptural basis. 

In a pair of essays published three decades later,3>5 Jacob Z. Lauterbach 
(d. 1942) supported the consensus view regarding both the priority of the 
midrashic form over the mishnaic form and the characterization of midrash 
as a mode of study and transmission of traditional material through attach- 
ment to biblical verses rather than a mode of deriving new law (i.e., an inter- 
textual mode of transmission). Lauterbach found support for the consensus 
view in the term soferim itself. He claimed that the successors of Ezra were 
called Soferim because, like Ezra (Ezra 7:10), they imparted all their teachings 
in connection with the sefer (book) of the Law ‘either as an exposition of it 
or as a commentary on it, that is to say in the form of the midrash’.36 Contra 
Weiss and Oppenheim, he claimed that the Soferim did not depart from the 
midrashic pedagogical method by teaching abstract halakha. Rather, they used 
simple methods to link these teachings to Scripture, and when such a con- 
nection was not possible, they made slight adjustments to the orthography 
or other formal features of the biblical text (the so-called tikkunei soferim) in 


33 Hoffmann, First Mishna, 20, 23. 

34 The laws of any given subject were attached to verses scattered throughout Scripture. 
Frankel argued that separating the halakhot from their scriptural bases made it possible 
to bring together the laws on a single subject so that they could be studied in a systematic 
way. 

35 Lauterbach, ‘Midrash and Mishnah 1’ and ‘Midrash and Mishnah 11’. 

36 Lauterbach, ‘Midrash and Mishnah 11’, 23. Lauterbach pointed to yMK 3:7, 83b, as proof 
that in earliest times halakha was taught exclusively in the form of midrash: ‘Who is to be 
considered a scholar? Hezekiah says, “One who has studied the halakhot as an addition to 
and in connection with the Tora”. R. Yosi said to him, “What you say was (correct) in for- 
mer times, but in our day, even (if one has studied merely detached) halakhot (he is to be 
regarded as a scholar)”. Lauterbach noted earlier scholars who adopted this view, includ- 
ing Frankel, Hodegetica in Mischnam, 3; Weiss, Dor, 1:47; and, as we have seen, Hoffmann. 
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order to create a (mnemonic) link. It was only later, when the mishna form was 
adopted, that teachers were referred to as shone halakhot or Tannaim (rather 
than Soferim).” Significantly, Lauterbach acknowledged that the traditional 
teachings included post-Sinaitic laws that were artificially linked to Scripture 
by simple pseudo-derivations;?* elsewhere he notes that the traditional claim 
of a continuous chain of tradition and uninterrupted leadership by Pharisees 
is a ‘fiction’ or ‘artificial reconstruction’.39 

Lauterbach broke with his predecessors regarding both the date of the 
transition from the midrashic to the mishnaic form and its causes. Against 
Hoffmann’s view, which he dismissed for its reliance on legendary texts such 
as bHag 14a, he pointed to evidence of independent halakhot (i.e., traditional 
teachings in mishnaic form) already prior to Hillel and Shammai.*° On the 
assumption that the Soferim taught exclusively in the midrashic form*! and on 
the assumption that the period of the Soferim ended with Shimon the Just 1,42 
Lauterbach concluded that the transition occurred no earlier than 270 BCE 
(the date of the last of the Soferim). To identify a terminus ad quem, Lauterbach 
looked for the oldest authentic halakha mentioned in talmudic literature with- 
out scriptural proof, and found three decisions attributed to Yosi ben Yoezer 
in Mishna Eduyot 8:4. Yosi ben Yoezer and Yosi ben Yohanan were the first of 


37 Here Lauterbach follows Brüll, Mavo. 

38 Lauterbach, ‘Midrash and Mishnah 1’, 508; ‘Midrash and Mishnah 11’, 34-37, and especially 
nn36 and 37. 

39 Lauterbach, ‘Midrash and Mishnah 11’, 50. 

40 Lauterbach, ‘Midrash and Mishnah 1’, 513. Lauterbach also took issue with Hoffmann’s 
claim that these independent halakhot were organized into tractates by Hillel and 
Shammai. He contended that the organization of independent halakhot into tractates 
occurred at a later time, well into the rabbinic period. Prior to the topical arrangement 
of the Mishna, halakhot were sometimes grouped by a common feature or formulation. 
That the introduction of the mishnaic form entailed the immediate arrangement of hal- 
akhot into topical compilations or tractates was seen by Lauterbach as a common fallacy, 
although one avoided by Weiss, Mekhilta, 1v and v, and Dor, 1:66). 

41 An assumption based on Lauterbach’s construal of the term soferim, as noted above, and 
a question-begging interpretation of a fanciful passage in bTem 15b. The passage reads, 
‘All the teachers (™m2W&) who arose in Israel from the days of Moses until the death (or 
the last days) of Yosi ben Yoezer studied the Tora as Moses did, but afterwards they did 
not study the Tora as Moses did’. Lauterbach accepted the gemara’s interpretation of this 
statement as meaning that teachers prior to the final days of Yosi ben Yoezer taught in the 
same manner in which Moses taught. He then asserted (in circular fashion) that Moses’s 
manner of teaching and study can only refer to the midrashic form, thereby proving that 
the midrash form was the original form of traditional instruction from the time of Moses. 

42 Like many other early scholars, Lauterbach relied for this point on mAv 1:2, which iden- 
tifies Shimon the Just as the last of the men of the Great Assembly, understood to be 
equivalent to the Soferim. 
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the Zugot, or pairs of scholars, who, according to the highly telescoped tradi- 
tional talmudic historiography, bridged the period stretching from Antigonus 
of Sokho (the student of Shimon the Just) to Rabbi Yohanan ben Zakkai in the 
first century CE. Positing 165 BCE as the approximate date of Yosi ben Yoezer’s 
demise, Lauterbach concluded that the transition to mishnaic form occurred 
between 270 and 175 BCE (before the death of the first attested teacher of inde- 
pendent halakhot). 

Lauterbach narrowed this time frame even further and in so doing proposed 
an explanation for the rise of the mishna form. He argued that the transition 
from Persian to Hellenistic rule in the early third century BCE introduced a 
long period of anarchy that interrupted the activity of the Soferim and led to 
the rise of new leaders who were no longer guided by the ‘laws of the fathers’ 
and who issued new laws and introduced unprecedented practices with no 
connection to the biblical text.*3 Relying on Josephus (Ant 12:3, 8), Lauterbach 
stated that the period of anarchy ended in 190 BCE with the establishment 
of a gerousia — an authoritative council of priests and laymen charged with 
teaching and regulating the life of the community according to the tradition. 
The dilemma that confronted this reorganized Sanhedrin was how to con- 
nect to the biblical text the new laws and practices that had become a part 
of Jewish life in the previous century. The simple ‘derivations’ of the Soferim 
were inadequate to the task, nor could new laws and practices be linked by 
inserting orthographic signs in the text as the Soferim had once done, since 
the written text was now fixed. Lauterbach posited two strategies in response 
to this dilemma that took place in the time of Yosi ben Yoezer and resulted in 
the sectarian division into Pharisees and Sadducees. First, in order to make 
the new decisions and customs appear as part of the laws of the fathers, the 
Pharisees invented new, more complex exegetical rules to ‘derive new deci- 
sions from the written Law and to find sanction therein for various accepted 
practices’.4 Second, the Pharisees enlarged the definition of the ‘law of the 
fathers’ to include not only the written book of law and its possible interpre- 
tation but also laws transmitted orally, independent of any connection with 
the book. The Pharisees employed both strategies — that which they could not 


43 Lauterbach also stated that the persecutions under Antiochus Epiphanes in 1 Macc 1 and 
2 Macc 6 make it clear that the books of the law were destroyed, which would have served 
to suppress teaching in the midrashic form since the latter method is accomplished 
through exposition and explanation of the written Law. Thus, the persecution ‘may have 
in some degree helped to accustom the teachers to impart religious instruction altogether 
apart from the Book of the law, namely in Mishna-form’; see Lauterbach, ‘Midrash and 
Mishnah 11’, 30, n32). 

44 Ibid, 58. 
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‘derive’ from, or link intertextually to, Scripture they taught as independent 
ancient halakhot in the mishnaic form. 

According to Lauterbach, the claim of an oral Law handed down alongside 
the written Tora was a radically new idea and was rejected by the Sadducees, so 
the Pharisees employed it only as a last resort and in a limited way. In time, how- 
ever, its use spread, and even laws for which a midrashic connection might be 
found were taught as independent halakhot. Lauterbach attributed the wider 
spread and acceptance of the mishnaic form at least in part to the fact that the 
newer hermeneutical techniques (such as kelal u-ferat, gezera shava) — more 
complex than the simple textual links employed by the Soferim - met with 
resistance. It was not uncommon, in fact, for a halakha to be accepted while 
its midrashic connection to Scripture was rejected. In such cases, an accepted 
halakha might be taught without its controversial connection to Scripture. (On 
this point, Lauterbach echoed Hoffmann.) 

As evidence for the negative attitude to the newer exegetical techniques, 
Lauterbach pointed to Yerushalmi Pesahim 6:1 (33a), where the sons of Bathyra 
refuse Hillel’s exegetical proofs for the ruling that slaughtering the paschal sac- 
rifice supersedes the Sabbath. It is only when Hillel states that he received this 
halakha as a traditional teaching from Shemaya and Avtalyon that itis accepted.*° 
Lauterbach retrojected to the time of Yosi ben Yoezer the dueling attitudes 
towards ‘newer’ exegetical methods that are found in the story of Hillel and other 
talmudic stories involving even later rabbis.*° He maintained that, as in the case 
of Hillel, Yosi ben Yoezer’s rulings were accepted but his new (and dangerous) 
methods of interpretation were not; for this reason, his rulings were ultimately 
transmitted in the mishnaic form, as independent halakhot. 

Whether decisions were taught as independent halakhot within the oral tra- 
dition because midrashic proofs could not be found or because the midrashic 
proofs proposed were strained and therefore suppressed, the motive for the 
transition to the mishnaic form was, in Lauterbach’s view, one and the same: 
the absence of a sound and convincing midrash.4” But once the mishnaic 


45 Similarly, in mYev 8:3 and mKer 3:9 we find the phrase im halakha nekabel ve-im ladin 
yesh teshuva — ‘if it is a halakha, we accept it; but if it is derived by rules of logical exegesis, 
there is a refutation’. 

46 Lauterbach, ‘Midrash and Mishnah 11’, 92, cited Sifra tsav 1 (34d—35a), where R. Eleazar 
ben Azariah objects to R. Akiva’s highly forced attempt to locate a ruling in a biblical verse 
by asserting that the ruling is a halakha and there is therefore no need to manufacture 
scriptural proof. 

47 Lauterbach, ‘Midrash and Mishnah 11’, 82. Lauterbach utterly rejected mnemonic expla- 
nations for the adoption of mishnaic form, arguing that it is in fact harder to remember 
halakhot detached from the verses that would naturally call them to mind. 
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form was in place, additional motives having to do with the rivalry between 
the Pharisees and the Sadducees contributed to its increase. Committed to the 
binding character of the oral Law, the Pharisees demanded that it be consid- 
ered of equal authority with the written Law, a demand that the Sadducees 
denied. According to Lauterbach, this provided the Pharisees with an addi- 
tional reason for teaching halakha as traditional law without reference to the 
written Law, namely, in order to emphasize its equal authority against the 
Sadducean denial of the same: 


The very endeavour to connect all Halakot with the written Law by means 
of the Midrash would have meant to acknowledge that there was only one 
Law, namely, the one contained in the Book. They would thus have con- 
ceded to the Sadducees the disputed point that the traditional law, nin 
na Spa, was not of equal authority with the written Law, 2nd3w nmn. 
By the parallel use of both forms, Midrash and Mishnah, they showed 
that they treated both sources alike. By teaching in Mishnah-form even 
such Halakot as could be derived from the written Law and taught in the 
Midrash-form, they showed that they were not very anxious to find scrip- 
tural support for each Halakah. This was a strong expression of their belief 
in the equal authority of the two Torot, a belief that made it of little con- 
sequence whether a Halakah was taught in the Midrash-form, as derived 
from the written Law, or in the Mishnah-form, as a traditional law.48 


Soon, Lauterbach maintained, that which had been proposed with hesita- 
tion — the doctrine of two torot transmitted in tandem — was now boldly pro- 
claimed. The Pharisaic teachers represented themselves as receiving the oral 
Law through a chain of teachers in direct succession from Moses. Representing 
themselves as the only reliable authorities for these teachings, they made 
themselves indispensable.*9 He concluded: 


In this manner, the same decisions were sometimes taught by some 
teachers in the Midrash-form, while other teachers taught them in 
the Mishnah form. Thus the two forms continued in use according to 
the preference of the teachers.°° The parallel usage of these two forms 


48 Lauterbach, ‘Midrash and Mishnah 11’, 84. 

49 Ibid., 89-90. 

50  Onthis point Lauterbach disagreed with Weiss, who asserted that the mishnaic form was 
adopted and the midrashic form abandoned because the latter was hard on the memory; 
only later, when certain disadvantages of the mishnaic form became evident, was there a 
return to the older form of midrash due to the opposition of the Sadducees. Lauterbach 
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continued long after Sadduceeism had ceased to be an influential fac- 
tor in the life of the people, and the Pharisaic teachers had become the 
only recognized teachers of the Law. The Mishnah-form was retained by 
the teachers even after the new methods of interpretation had become 
generally accepted.*! 


Lauterbach’s description of the origins of midrash and the transition to the 
mishnaic form highlighted a tension between two distinct understandings 
of the intertextual character of midrash. According to one understanding, 
midrash is intertextual insofar as it furnishes existing halakhot with formal 
links to Scripture. According to the other, midrash is intertextual insofar as it 
exegetically engages with Scripture to generate halakhot. The tension between 
these two understandings of midrashic intertextuality continued to inform the 
scholarship of the next few decades. 


J.N. Epstein, E.E. Urbach, David Halivni 

Many of the sources, arguments, and assumptions in the work of Hoffmann 
and Lauterbach were taken up by Jacob Nahum Epstein (d. 1952). In 
Prolegomena ad litteras Tannaiticas (Mevoot le-sifrut ha-Tannaim), pub- 
lished posthumously in 1957, Epstein also located the origins of midrash in 
the activity of Ezra the Sofer and, following Hoffmann, described that activ- 
ity as ‘explaining the halakha alongside the written Tora’.5 Epstein echoed 
Lauterbach in asserting that 


the Soferim explained the Tora and, while studying it, explained all of 
its halakhot and laws.... By this method, the method of the midrash, 
the Soferim taught Tora, and by this method, they transmitted to their 
students the traditions and halakhot conveyed together with the writ- 
ten Tora. This, the method of midrash, and only this, was their study 
method; and this method continued until the time of Yosi ben Yoezer, 
the first of the Pairs in the time of the decrees of Antiochus. And so says 
R. Sherira Gaon in his Iggeret.53 


argued instead that the midrashic form was never abandoned and that rivalry with 
the Sadducees had the opposite effect of that claimed by Weiss: it motivated a greater 
Pharisaic commitment to the mishnaic form. 

51 Lauterbach, ‘Midrash and Mishnah 11’, 94. 

52 Epstein, Prolegomena, 503 (trans Hayes). 

53 Ibid., 504 (trans Hayes). 
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The transition from what we might call today an intertextual mode of 
transmission to a new and less intertextual mode of instruction — the mode 
of mishna in which halakhot were conveyed in independent collections — 
occurred following the decrees of Antiochus. 

Thus far, Epstein diverged little from his predecessors. However, he offered a 
slightly different reading of bTem 15b, the late and legendary talmudic source 
that Lauterbach relied on as evidence for the claim that until the time of Yosi 
ben Yoezer study and teaching was done in midrashic form. For Epstein, the 
gemara’s claim that teachers prior to the final days of Yosi ben Yoezer studied 
in the same manner as Moses (1929 AWND nnn PTA? vn) means not only that 
they conveyed their teachings alongside Scripture in midrashic form, but also 
that they studied the law in a fixed and uniform manner, free of dispute.>> Here 
and elsewhere, Epstein associated the shift from midrashic form to mishnaic 
form with the phenomenon of makhloket or dispute over the law. He found 
additional evidence for this claim in tHag 2:4, which attributes to R. Yosi ben 
Yoezer and R. Yoshua ben Yohanan not merely the first halakhot taught inde- 
pendently of Scripture but also the first halakhic dispute.5® Regarding the 
reason for the transition from midrashic to mishnaic form, Epstein rejected 
the mnemonic explanation of Frankel for the same reasons Lauterbach did. 
However, he dismissed Lauterbach’s claim that the mishnaic form was adopted 
in order to hide the fact that no convincing midrash existed for new laws. If 
Pharisees felt vulnerable on the lack of sound derivations for many halakhot, 
why would they state openly in mHag 1:8 that there are many laws that have 
little biblical support and others that have none at all?5? Epstein concluded 
that the transition to mishnaic form was due first and foremost to the sheer 
proliferation of laws, some of which had only a weak tie to Scripture. Even 
in the time of the Soferim, he argued, these laws were taught as independent 
laws, albeit alongside the written Tora, to which they were weakly linked in a 


54 See above, n37. 

55 Epstein, Prolegomena, 505, n47. 

56 Caught between his claim that no dispute existed before R. Yosi ben Yoezer (i.e., in the 
time of the Soferim) and his conclusion that zakenim rishonim are Soferim who lived 
before R. Yosi ben Yoezer, Epstein was forced to attribute a mahloket involving zakenim 
rishonim in bNaz 53a to the period after R. Yosi ben Yoezer: ‘We may suppose that this 
dispute over the abstract halakha accompanied by its midrash is of the second generation 
of Zugot’ (R. Yoshua ben Perahya and Nittai ha-Arbeli)’, Epstein, Prolegomena, 508 (trans 
Hayes). There is no evidence for this claim; it is forced upon Epstein by his assumptions. 

57 This argument depends on dating mHag 1:8 to the Herodian period, and on the assump- 
tion that Pharisaism is a constant across several generations. These claims are difficult to 
prove. 
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purely associative way, and not as if emerging from it;5° over time, these laws 
came to be taught independently. 

In short, Epstein viewed midrash and mishna as essentially contemporane- 
ous modes, with the midrashic form dominating in the period of the Soferim 
and the mishnaic form eventually coming to dominate in the period follow- 
ing R. Yosi ben Yoezer. Midrashic activity continued, of course, accompanying 
the mishna as a kind of ‘talmud’ to it,59 and Epstein marshalled evidence of 
midrashic activity by sages and even priests in the period following the Soferim 
and prior to Hillel and Shammai.®° However, and here Epstein made explicit a 
claim that was only implicit in earlier scholarship, ‘as a general rule, midrash 
supports halakha but does not create halakha. The sages brought support for 
the halakha from the biblical text but they did not find or invent the halakha 
through midrash’.®! 

The idea that midrash ‘attaches’ existing halakhot to Scripture (midrash 
mekayyem) and does not actually generate law through a genuine process of 
interpretation (midrash yotser) may be contrasted with the views of Epstein’s 
predecessors, including Lauterbach. While allowing that the rise of some new 
laws were linked to Scripture, originally via minor orthographic adjustments 
of the written Tora, Lauterbach nevertheless stated explicitly that the ‘dicta 
of Halakhah had their source in Midrash Torah, i.e., an inquiry into the full 
meaning of the written law from which alone the earliest Halakah derived its 


58 Epstein, Prolegomena, 509. 

59 Ibid, 510. 

60 Ibid., 512-14. Epstein noted that one of the halakhot cited by R. Yosi ben Yoezer appears 
with its midrashic explanation in Sifra, where it is attributed to zakenim rishonim (early 
elders, or sages). For Epstein, these zakenim rishonim — roughly contemporaneous with 
R. Yosi ben Yoezer — are none other than the Soferim. On this basis, he concluded that 
traditions cited elsewhere in the name of zakenim rishonim may be confidently dated to 
the period of the Soferim (506-8); since these traditions contain midrashic explanations, 
they are further evidence for the wide use of the midrashic method in the early period. 
(Though, in circular fashion he argued that the one case involving zakenim rishonim in 
which a midrashic explanation does not appear must post-date Yosi ben Yoezer.) It should 
be noted that Epstein’s attempt to prove the antiquity of Palestinian midrashic activity 
by pointing to midrashic elements in the Lxx and in Philo’s writings (514-16) assumed 
the direction of influence and flow of midrashic traditions from Palestine to Alexandria, 
Egypt — an assumption not generally accepted by contemporary scholars. 

61 Epstein, Prolegomena, 5u. Epstein relied on a responsum by Rav Hai Gaon for this view 
(ibid., n103), which appears to be motivated by a desire to reconcile the traditional belief 
in the halakha’s great antiquity / Mosaic origin with its textual presentation as the cre- 
ation of Second Temple period and rabbinic figures. Elsewhere, however, Epstein allowed 
that rabbis such as R. Akiva, derived new laws through exegesis (71). 
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authority’.® Similarly, Chanoch Albeck (d. 1972) asserted that while there are 
halakhot that are merely supported from Scripture, others are generated by an 
interpretation of it.6 Specifically, he maintained that in earliest times, when 
a question came before the Great Court for which there was no existing tradi- 
tion, Scripture was certainly expounded and discussed, and only in this way 
was a ruling produced. As will be demonstrated below, the question of midrash 
as a pedagogical device or a genuine hermeneutical method will be a signifi- 
cant factor in the explicit turn to intertextuality in the 1980s. 

In the meantime, however, various elements of the older consensus regard- 
ing the chronological priority of midrash and its character as a method of teach- 
ing employed by post-Ezra Soferim met with increasing opposition. A year after 
the appearance of Epstein’s Prolegomena, Ephraim Elimelekh Urbach (d. 1991) 
published ‘The Derashah as the Basis for the Halakhah and the Problem of the 
Soferim’. Insisting on the early appearance of independent halakhot (in the 
mishnaic form), Urbach criticized earlier attempts to characterize the relation- 
ship between midrash and mishna for failing to consider the role of various 
governing and judicial institutions in the production of halakha. The very form 
of many laws suggests that their Sitz im Leben was not scriptural exegesis. 


It is a fact that the laws that come to us from the time of the Pairs and 
from the time of the early tannaim are transmitted only in the form of 
decrees (gezerah) and ordinances (tagqanah), deeds (maaseh) and testi- 
monies (edut), and tradition (masoret) whose source is custom (minhag). 
The decree and ordinance have their source in the appropriate princi- 
pal authority, whether the high priests, grandees and elders, the Great 
Assembly or the Sanhedrin.® 


Urbach’s focus on the historical and institutional setting of halakhot assumed 
that ancient Jews were much like other ancient peoples in the way they pro- 
duced laws and provided a welcome corrective to the largely internalist 
approaches adopted by earlier scholars. The sources of halakha identified by 
Urbach include the authoritative decrees and ordinances of the Great Assembly 
or Sanhedrin; actual cases, that is, the decision of a court or a sage in a case 
(maase) brought before him; testimony about such cases; and customary prac- 
tice (in a manner comparable to Roman customary law). This institutional 


62 Lauterbach, ‘Midrash and Mishnah 1’, 504. 

63 Albeck, ‘Halakhot ve-ha-drashot’, 1-8. 

64 Citations and quotations presented here are taken from the Hayes translation. 
65 Urbach, ‘Derashah’, 283-84. 
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perspective explained the two distinguishing qualities of early law as pre- 
sented in rabbinic literature: the absence of dispute and its anonymity. Laws 
issued by a single authoritative body or arising from widespread custom are, 
generally speaking, uniform and unattributed. It is only as institutional author- 
ity eroded through the course of the Second Temple period that rulings were 
disputed and diverse teachings were attributed to specific sages.®® 

Urbach recognized that his reassessment of early halakha in institutional 
terms (as the product of legislation and court rulings) called into question the 
existence of early midrash as a source of halakha and necessitated a reassess- 
ment of the terms darash (midrash, derasha) and sofer. He pointed to Isaac 
Heinemann’s study of the term darash® as referring in its earliest occurrences 
not to philological investigation but to textual preservation and a kind of 
inquiry and study. The term acquired an exegetical sense only from the time 
of Shemaya and Avtalyon (in the Roman period) who are referred to as great 
darshanim (bPes 70b). As for the term sofer, Urbach concurred with Yehezkel 
Kaufmann, who disputed the evidence for a ‘period of the scribes’ altogether 
and argued that talmudic traditions that refer to Soferim (and occasionally 
rishonim) refer to persons who simply wrote and copied the holy books. It is 
incorrect to think of these individuals as sages; sages were of high rank and 
commanded respect like elders and nobles. Nor, in the absence of midrash as a 
source of law, are they to be understood as deriving law from the written text. 
According to Urbach, the lowly scribe is best compared to the Greek gram- 
marians, Homeric commentators who worked in Alexandria in the third cen- 
tury BCE to preserve and copy Homeric works.88 New Testament references to 
Pharisees and scribes also suggest that the two were distinct groups and that 
scribes were not in the first instance sages. 

These elucidators of Tora produced the first derashot, simple expositions 
of the text that consisted of little more than explanations of difficult words 
through comparison with parallel verses. These comparisons led to the clarifi- 
cation of various textual details, but the words and teachings of the scribes were 
accepted only to the extent that they confirmed extent traditions, ordinances, 
and rulings of the sages. Turning to a Roman analogy, Urbach compared the 


66 Like Epstein, Urbach understood the talmudic claim that until the death of Yosi ben 
Yoezer, teachers taught in the same manner as Moses (bTem 15b) to mean that until the 
death of Yosi ben Yoezer, law was taught in a fixed and uniform manner free of dispute. 
Support for this reading may be found in tSan 7:1, another legendary text, that dates the 
rise of disputes to the time of Hillel and Shammai. See also tHag 2:9, bSan 88b, and ySan 
1:3, 19C. 

67 Heinemann, ‘Lehitpathut’. 

68 Urbach, ‘Derashah’, 289. He cited the important study of Lieberman, Hellenism, 26f. 


118 HAYES 


scribe to the early legal commentator (a teacher-educator) as against the legal 
jurist who actually decided and fixed the law. He concluded: 


All available evidence proves that the position of the scribes was that 
of copyists of the holy books, keepers of the tradition, teachers and 
expounders of the Torah, and there are hints that the earliest scribes were 
linked to the Temple and were apparently priests.®° 


According to Urbach, the idea of textual exegesis as a generative source of law 
developed only gradually (with the weakening of the Sanhedrin and internal 
structures of government) and was still a point of debate in the first century CE. 
Resistance to textual interpretation as a source of law may be seen by Hillel’s 
appeal to tradition as the authority for his teaching after failing to persuade the 
sons of Bathyra through textual legal midrash (yPes 6:1, 33a, discussed above). 
Reservations about exegesis as a source of law are expressed in various Tannaic 
traditions, but after the destruction in 70 CE midrashic techniques for deter- 
mining the law became increasingly important, and eventually the entire oral 
Tora was subordinated to the scriptural text by exegetical processes. As the dis- 
tinction between sage and scribe broke down, the ‘words of the scribes’ would 
come to refer to the entire Tora of the sages, including their decrees and enact- 
ments.”° All laws, no matter their actual source, and including future innova- 
tions, were said to receive their authority from Scripture and were therefore 
(in one way or another) transmitted to Moses at Sinai.” Finally, Urbach argued 
that the controversy between the Pharisees and the Sadducees lay not in their 
rival exegeses, as widely supposed, but in their different approaches to the oral 
tradition and its relation to Scripture altogether. The Sadducees put no cre- 
dence in a received oral tradition, believing that only the written Law is valid. 
By contrast, the Pharisaic sages upheld a living oral tradition and objected to 
the writing down of their received decrees and teachings lest a second written 
Tora be created. 

Urbach’s reassessment of the terms sofer and darash suggested that midrash 
as a genuine hermeneutical activity did not arise until well into the rabbinic 


69 Ibid., 291 (trans Hayes). 

70 Ibid., 296 (trans Hayes). 

71 Rabbinic sources connect the oral Tora to Sinai in a variety of ways. For the idea that the 
oral Tora in its entirety - Mishna, Talmuds, and midrash — was revealed in full at Sinai 
and relayed orally alongside the written Tora, see yHag 1:8, 76d; bBer 5a. For the idea of 
oral Tora as immanent within the written Tora and developing gradually from it over the 
course of centuries, particularly through the application of divinely revealed interpretive 
rules, see SifDeut 313, mAv 5:22, bMeg 19b. 
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period. In 1986, David Weiss Halivni took issue with this ‘new consensus ... 
according to which Midrash was not firmly established as an authoritative 
means of deriving halakhah until after the destruction of the Temple — which 
corresponds to the period of the Tannaim, whose drashoth (plural of drashah) 
are actually recorded in the Mishnah and the Midreshei Halakhah’.”? According 
to Halivni, midrash was not pioneered by Hillel; nor did it take a further cen- 
tury for midrash to be firmly established. The absence of exegetical deductions 
of new law from the biblical text by sages prior to Hillel is a purely literary 
phenomenon, not a historical phenomenon. Already in the second century 
BCE, Halivni asserted, early authorities must have used simple midrashic 
techniques to derive laws from Scripture because Scripture was the ultimate 
authority. As long as simple midrash was the prevalent mode, attachment to 
the Bible was a convenient mnemonic handle. The development by Hillel of 
complex midrashic arguments made midrash difficult to retain, especially in 
the traumatic years following the destruction of the Temple, prompting the 
transition to the mishnaic form. In these new circumstances, the earlier aide 
mémoire (attachment to Scripture) no longer served; the topical organization 
of halakhot without complex links to Scripture was more easily retained.”3 The 
Mishna should therefore be seen as an abridged form of the midrash (later 
collected in such works as the Sifra and Sifrei) created by eliminating the scrip- 
tural justifications. Indeed, Halivni argued, as a literary form the Mishna is 
unusual in its deviation from the standard Jewish predilection for justified law. 
The two Talmuds return to the justificatory style and supply the sources for the 
Mishna’s independent rulings, sometimes by restoring the original midrashic 
source and sometimes, when the midrashic source has been lost, by construct- 
ing a derivation from a biblical source as faithfully as possible. According to 
Halivni, the discursive midrashic form is not only chronologically prior to the 
mishnaic, it is the ‘authentic’ mode of Jewish legal expression against which 
the apodictic from of the Mishna stands as a lone deviation.” 


72 Halivni, ‘Early Period’, 38, and Midrash, Mishnah, 19. 

73 Halivni, Midrash, Mishnah, 54. 

74 Halivni’s thesis was the inverse of Urbach’s. Urbach assumed that the ancient Judeans 
behaved like other ancient peoples, and therefore produced legislation through the 
enactments of authoritative bodies, cases, and customary practice. Halivni assumed that 
the ancient Judeans behaved not at all like other ancient peoples, because of their singu- 
lar devotion to Scripture as the source of all legal authority. The independent statement 
of law in the Mishna is therefore a deviation, necessitated by exceptional circumstances 
in the post-destruction period, a deviation that was quickly redressed. Kinbar, ‘Authority’, 
40, notes that the presence of mishnaic parallels in the Tannaic midrashim is a prob- 
lem for Halivni’s assertion of the primacy of the midrashic form over the mishnaic and 
the Mishna’s dependency on the Tannaic midrashim. If the midrash is older, why does it 
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While acknowledging that scholars cannot rely on late talmudic sources for 
the reconstruction of events that occurred centuries earlier, Halivni decried 
the equally problematic tendency in his day to deny the veracity of the attribu- 
tions of derashot to Tannaim living a few generations before the time of the 
editors of the various Tannaic works.”> To avoid these two extremes, Halivni 
proposed proving the existence of midrash in the second century BCE by 
focusing on contemporary realia on the one hand and contemporary sectarian 
literature on the other, rather than on attributions in third-century CE rabbinic 
works that are deemed by some as unreliable. He discussed four examples: two 
are mishnaic passages containing derashot that employ a term in a manner 
Halivni deems to have been impossible after the Second Temple period;’* the 
third is the testimony of R. Yosi ben Yoezer in Mishna Eduyot 8:4, the truncated 
form of which hints at a missing derasha.”’ The fourth example of a midrash 
dating to the Second Temple period appears in the Temple Scroll. The scroll 
interprets the biblical laws on enticement and rape as requiring marriage with 
the victim ‘when she is eligible to him according to the law’, an expansion 
paralleled in mKet 3:5 and passages in the Mekhilta and Sifrei Deuteronomy. 
Halivni explained the parallelism by asserting that the phrase came to the 
Temple Scroll from sources antecedent to the Mishna and Tannaic midrashim, 


cite the Mishna? To solve this problem, Halivni (Midrash, Mishnah, 135 n48) argued that 
the mikan amru passages that introduce mishnaic citations are late additions by scribes 
who were motivated to highlight the connection between the Tannaic midrashim and 
the authoritative Mishna. But as Kinbar pointed out (ibid., 40—41) this hypothesis fails to 
account for the fact that the mikan amru formula introduces toseftan passages and mixed 
mishnaic/toseftan passages, and that numerous other citations exist using other formu- 
lae. In addition, it assumes a massive program of emendation, which seems unlikely. Like 
Halivni, Ronen Reichman (Mishna und Sifra) asserted the Mishna’s dependence on the 
Sifra rather than the reverse, but his arguments were rejected in Stemberger, ‘Review’. 
Kinbar, ibid., 41, concludes that ‘apart from some later scribal additions, the vast majority 
of instances in which the halakhic midrashim introduce Mishnaic or Toseftan material 
with citation formulas (NN (NIN and others, whether or not they employ the root NN) 
should be presumed to be genuine citations’. 

75 This position, championed by Jacob Neusner, will be discussed below. 

76 According to Halivni, the derash in mBik 1:8 uses har ha-bayit to refer to the entire Temple 
Mount, which was not standard usage after Herod’s renovations of the Temple; similarly, 
mSan 6: understands the biblical phrase ‘outside the camp’ to be the same as ‘outside 
the court, which would only be possible when the court was situated in the city gate as in 
biblical times. Halivni hypothesized that the court was moved from the gate to the highest 
part of the city under Hellenistic influence, suggesting that the derash in mSan 6:1 is of 
very early provenance. 

77 Halivni, Midrash, Mishnah, 27-30, hypothesized that the teaching, with its derasha, is 
truncated because is in accord with the (disfavored) view of Shammai, but he admits that 
his reconstruction of the teaching is conjectural. 
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and not the reverse, since the term 71871 in the sense of eligibility is unique 
to rabbinic literature.’® Since the Temple Scroll dates to the latter part of the 
second century BCE, the proto-rabbinic derashot from which it drew can be 
dated to that time. Halivni conceded that his example from the Temple Scroll 
is unique. 

Halivni emphasized that these four early derashot were ‘simple’, by which 
he meant that they spring forth easily from the text and require nothing 
beyond it. By contrast, complex derashot are produced by the application of 
hermeneutic principles or have recourse to texts from elsewhere in Scripture.” 
Simple midrash may date to the time of Ezra (Ezra is said to doresh the Tora 
of YHWH in Ezra 7:10); the more complex midrash would have met with some 
opposition (as indicated by the story of Hillel and the sons of Bathyra).8° 

Joseph Baumgarten (d. 2008) registered doubts about Halivni’s arguments 
and in his discussion of Halivni’s fourth case (the Temple Scroll’s derash of the 
law regarding marriage to a victim of rape or seduction) he raised an important 
methodological question: 


Why do we need to search rabbinic texts, with the subtle ingenuity dis- 
played by Halivni, for clues of ancient midrash when there are available 
clear examples of halakhic exegesis in the Zadokite Document and in 
other Qumran texts? I refer here to explicit citations of biblical laws, 
such as are, for example, found in the Zadokite Document, with regard to 
the ban on polygamy, the rules of incest, and the onset of the Sabbath ... 
simple halakhic midrash, including examples of explicit citation of 
scriptural passages, is found at Qumran. The niinn wT mentioned in 
Qumran writings, it has been suggested, may be viewed as one of the 
‘nonestablishment’ scribes among whom the technique of the derashah 
was developed. 

With regard to Mishnaic form, the religious laws in the Zadokite 
Document include a number of subject headings, such as nawn by and 


78 Ibid., 32. 

79 Ibid., 34. 

80o Ibid., 34. Halivni noted a further distinction between two forms of midrash. One form, 
found commonly in the works of Tannaic midrash, begins with a verse of Scripture and 
then states that the verse ‘declares’ or ‘comes to teach’ a particular law. The other form, 
more common to the Mishna, begins with the law and then uses the formula ‘as it says’ 
to introduce the verse that supports the law. He argued that both of these forms of sim- 
ple midrash existed in the second century BCE, as attested by the Damascus Document, 
which introduces a verse with the formula asher amar both before and after stating 
the law. 
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myiawn by, which can well be taken to be proto-Mishnaic in nature. The 
Qumran laws are mostly set forth in an apodictic fashion without scrip- 
tural justification.*! 


In other words, both the midrashic and the mishnaic form are employed in 
the presentation of legal teachings in the Dead Sea Scrolls. As Baumgarten 
pointed out, Halivni admitted that these sources argue in favor of an early 
provenance for both the midrashic and the mishnaic forms, but he prefers 
to maintain a sharp distinction between the sectarians and ‘Pharisaic Jews, 
assuming that the Pharisees ‘had some inherent resistance to mishnaic form’.8? 
He attributed the unexpected presence of apodictic law at Qumran to the 
sect’s belief that they were the recipients of ongoing direct revelation, a view 
not shared by the Pharisees, who preferred justified law. However, a Pharisaic 
resistance to mishnaic form is difficult to sustain in light of strong evidence to 
the contrary. Indeed, Josephus distinguishes the Pharisees from the Sadducees 
precisely by the former's acceptance of ancestral tradition not grounded in the 
scriptural text.83 

For his part, Baumgarten concurred that the Qumran sectarians and their 
opponents disagreed on the substance of the law (as attested by Qumran texts 
that refer to specific halakhic controversies), but he suggested that the formal 
differences between the two were rather less marked. Certainly, the hermeneu- 
tical rules featured in complex midrash were confined to rabbinic tradition, 
but simple halakhic midrash as well as the apodictic presentation of laws are 
found in the writings from Qumran.84 

In recent years, Paul Mandel argued against an exegetical understanding of 
midrash in a way that furthers some of Urbach’s claims.83 Like Urbach, he ques- 
tioned the existence of a ‘period of the Soferim’, and subjects the terms doresh 
and sofer to scrutiny. Rejecting the textual-hermeneutical model which under- 
stands d.r.sh as connoting the hermeneutical investigation of the biblical text 
aimed at the derivation of new messages, Mandel argued that d.r.sh retained 


81 Baumgarten, review of Midrash, Mishnah, 62. 

82 Ibid., 63. As Baumgarten noted (64), Halivni ‘apparently feels that there is something “un- 
Jewish’ about teaching laws without exegetical justification’ which makes it necessary for 
him to explain away instances of apodictic law before the destruction. Thus, he explained 
apodictic laws at Qumran as the result of a unique sectarian ideology. As for rabbinic tra- 
ditions that attribute apodictic teachings to Second Temple figures (the pairs, Hillel and 
Shammai), Halivni explained that exegetical justifications for these teachings existed but 
were simply not preserved. This reasoning is somewhat circular. 

83 Baumgarten, review of Midrash, Mishnah, 64. 

84  Ibid., 62. 

85 Mandel, ‘Origins’. 
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a non-textual connotation throughout the Second Temple period and into the 
early rabbinic period.®6 Like Urbach, he pointed to textual and contextual evi- 
dence that shows the activity of the Sofer was not the interpretation of text; 
however, Mandel’s analogies were drawn not from the world of Alexandrian 
Homeric exegesis or Roman law, but from the ancient Mesopotamian milieu. 
According to Mandel, the biblical Aramaic term used to describe Ezra — 
safar (and its Hebrew translation sofer) — is a calque of the Mesopotamian 
tupsarru, which refers to a royal advisor, expert instructor, or legal consultant. 
Accordingly, the major occupation of the Sofer (and the targumic safar, and 
the Second Temple period grammateis) was not the interpretation of Scripture 
but instruction in law. In Ezra 7:10, Ezra is said to doresh the Tora of YHWH, 
which Mandel explained as teaching the law itself rather than interpreting a 
text or book (sefer) of the law. The noun midrash, then, refers only to teaching, 
and its object is the law, not a text. In view of the fact that the terms doresh and 
midrash carry this legal-instructional connotation in various Qumran writ- 
ings and in Josephus, their use in rabbinic literature must also be reexamined. 
Mandel stated that both Tannaic and Amoraic sources contain ‘a large number 
of examples of darash in the context of instruction, many of which are unre- 
lated to any textual interpretation.®’ While this instruction may include scrip- 
tural verses, the exposition of verses is but one among the many topics that 
may be taught. It is only in the third and fourth centuries CE that there was ‘an 
explosion of expositions of Scripture, and midrash attained heights of com- 
plexity and profundity unsurpassed by previous or later Scriptural exegesis’.8& 
The transformation of midrash from a practice of legal instruction to a practice 
of textual interpretation was complete. 

Whether the Tannaic midrashim, which explicitly present themselves as 
scriptural exegesis, represent the literary crystallization of an interpretative 
activity found already in early Second Temple times or, following Mandel, rep- 
resent an interpretative turn taken by the later Tannaic movement, the ques- 
tion remains: What kind of activity is it? Is it best understood as a mode of 
interpretation deriving legal and other meanings from Scripture? Or is it best 
understood as a textual practice that seeks to bridge Scripture and indepen- 
dently sourced tradition? In other words, is its intertextuality a formal feature 
of its study, transmission, and presentation or is its intertextuality a feature 


86 Ibid., 13. 

87 Ibid, 29. 

88 Ibid., 30. In ‘Legal Midrash’, Mandel argued ‘that textual interpretation of Scripture, as a 
technique concentrating on the details of the scriptural text in its written form, becomes 
prominent only from the time of Rabbi Akiva’. 
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of its production? To answer these questions requires a consideration of the 
triangular relationship between midrash, Scripture, and tradition. 


Midrash, Scripture, and (Halakhic) Tradition 

Phenomenologically speaking, it is apparent that the redacted works of rab- 
binic legal literature employ midrashic techniques in two ways — to generate, 
extend, define, refine, or adjudicate legal teachings on the basis of the written 
text on the one hand (midrash yotser), and to justify existing legal traditions or 
customary practices that were not in the first instance derived by exegesis of 
the written text on the other (midrash mekayyem). As we have seen, scholars 
have tended towards some variation of the view that these two modalities are 
successive steps in a diachronic development — in which midrash is primary 
and through an interpretative engagement with Scripture produces halakha/ 
mishna, or halakha/mishna is primary and is later provided an intertextual 
link to Scripture through midrash. More recently, scholars have argued that 
by the Tannaic period at least, the two modalities represent the contempora- 
neous approaches manifested within and across existing textual boundaries. 
This argument reverts to a distinction that was elaborated over a century ago 
by David Hoffmann, only to be subsequently contested, and then revived and 
furnished with a firmer empirical grounding. We may refer to this distinction 
as the ‘two-schools hypothesis’. 


The Two-Schools Hypothesis: David Hoffmann 

In 1887, Hoffmann proposed a division of the works of Tannaic midrashim into 
two groups, or schools, identified with the second-century sages R. Yishmael 
and R. Akiva, based on the following four criteria: the names of the sages, cor- 
respondences between anonymous teachings in the midrashim and attributed 
teachings in parallel texts, differences in exegetical terminology, and differ- 
ences in exegetical method.®9 We consider each of these criteria in turn. 

Regarding the names of sages, Hoffmann noted that the Mekhilta and Sifrei 
Numbers contain a significant majority of attributions to sages known or 
thought to be students of Rabbi Yishmael, while the Sifra and Sifrei Deuteron- 
omy contain a significant majority of attributions to sages known or thought to 
be students of Rabbi Akiva. Moreover, anonymous statements in Mekhilta and 
Sifrei Numbers are cited in the two Talmuds in the name of the school of Rabbi 
Yishmael. As for exegetical terminology and methods, Hoffmann claimed that 
the school of R. Yishmael followed the thirteen exegetical principles set forth 


89 Hoffmann, ‘Introduction to the Halakhic Midrashim’ All references are to the translation 
by James Redfield. 
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in the Baraita de-R. Yishmael,?° while the principles followed by the school 
of R. Akiva were less formalized. For Hoffmann, the two sages/schools dif- 
fered less on the halakha (which in his view was established at Sinai) than on 
the proper way to derive the halakha from Scripture. To support this asser- 
tion, he pointed to talmudic traditions indicating that a particular derivation 
is acceptable only to R. Akiva while R. Yishmael endorses a different deriva- 
tion for the same law. His analysis of these traditions led him to characterize 
the two approaches: R. Akiva’s derivations are produced by the application of 
complex interpretive rules while R. Yishmael’s derivations — often for the same 
teaching — follow from a simple logical conclusion or the explicit words of the 
verse;92 R. Akiva applies his methods with greater freedom and to a broader set 
of cases than does R. Yishmael, who articulates a principled restriction of their 
application to specific circumstances;93 and while R. Akiva derives halakhot 


go Lists of exegetical rules (middot) are attributed to: Hillel (early ist century CE), who, accord- 
ing to tSan 7:11, expounded seven hermeneutical rules; R. Yishmael (early 2nd century CE), 
who, according to the Baraita de-R. Ishmael (printed at the head of editions of the Sifra), 
taught that ‘the Tora is investigated according to thirteen middot (though sixteen are articu- 
lated); and R. Eliezer the son of R. Yosi the Galilean (late 2nd century CE), who, according to 
medieval texts, transmitted thirty-two rules for the interpretation of aggada, many of which 
are also valid for the halakha. The earliest attestations of the latter list are found in the intro- 
duction to the thirteenth-century anthology Midrash Gadol; the Sefer keritut of R. Samson 
of Kinon (1260-1330), published in Constantinople in 1515; and a manuscript (Bodleian Heb. 
d.375) edited by H.G. Enelow and published as Midrash Mishnat Rabbi Eliezer. At the same 
time, some talmudic legends claim that the interpretive rules were handed down at Sinai. 

91 Hoffmann allowed that some disagreements center on the wording or meaning of an ear- 
lier mishna. 

92 Hoffmann cited examples in yBer 7:2, ua, yShab 7:1, 9d; yPes 9:5, 36c. 

93 Hoffmann described four ways in which this is so. First, according to talmudic sources, 
R. Yishmael holds that a gezera shava (an analogy based on a shared lexeme) or a hekkesh 
(an analogy based on a shared fact situation or feature) is allowed only when Scripture 
supplies a semantically unemployed term (mufne) for the purpose (yYom 8:2, 45a; ySan 
7:5, 24d). As a result, it is only in the R. Yishmael midrashim that a word in the biblical text 
will be described as wt 12707 PTh WPHI MaN (available for drawing a hekkesh or con- 
structing a gezera shava). Second, R. Yishmael is said to object, in many circumstances, 
to ‘a conclusion derived from a conclusion’ (anon m 3105; lamed min ha-lamed), i.e., the 
use of hermeneutical methods to derive a teaching from a teaching that is itself derived 
using these methods (SifNum 118; SifNum 127; though Hoffmann notes that the evidence 
is somewhat mixed). Third, R. Yishmael’s rule of a kelal u-ferat u-kelal (a general term fol- 
lowed by a particular term followed by a general term), operates more narrowly than the 
parallel Akivan rule of ribbuy u-miut ve-ribbuy (an inclusion followed by an exclusion fol- 
lowed by an inclusion; bShev 26a). Finally, R. Yishmael restricts the interpretative possi- 
bilities arising from repetition, holding that ‘whatever is taught in one place and repeated 
in another is repeated because something was lacking in it. (The statement is attributed 
to a Tanna of the school of R. Yishmael in bSot 3a, where it is opposed by R. Akiva.) 
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from superfluous and/or semantically insignificant words and letters on the 
theory that divine Scripture contains no superfluous or insignificant elements, 
R. Yishmael holds that ‘the Tora speaks according to human language’.** 

That rabbis were themselves aware of these competing perspectives may be 
seen in Sifra tsav 8.1 (33a), where R. Yosi ha-Galili expresses irritation at R. Akiva’s 
non-contextual and hyper-literal interpretation of the word kol (all) in order to 
‘derive’ a law. Similarly, in Sifra tazria 13.2 (ed Weiss 68b), R. Yishmael objects 
to R. Eliezer’s overzealous interpretation of a vav (and) and declares, ‘It is as if 
you are saying to the biblical text, “Be silent, while I give an interpretation!” In 
each of these cases, a Tanna from the school of R. Yishmael expresses shock 
when a Tanna from the school of R. Akiva engages in midrashic pyrotechnics 
to forcibly locate a legal teaching in Scripture. In the Talmuds, R. Akiva’s legacy 
is conflicted. On the one hand, he is a rabbinic hero whose halakhic positions 
are authoritative and whose midrashic skill is admired; on the other hand, his 
forced and fanciful exegeses violate the contextual meaning of the text, inspire 
astonishment and ambivalence (bMen 29b), and are rarely employed by 
later sages.” Hoffmann attempted to navigate this conflicted legacy, praising 
R. Akiva’s intellectual depth and keen-eyed exposition of Scripture and justify- 
ing his deviations from the plain meaning of the scriptural text as important 
and necessary for providing biblical support for halakhot formerly valid only 
as Sinaitic traditions. 

According to Hoffmann, the differences between the two schools are more 
apparent in the halakhic sections of the extant Tannaic midrashim than 
in the aggadic sections,°° and more clearly maintained in these works than in 
the later talmudic accounts of the schools’ activity. Hoffmann hypothesized 
that a complete midrash on the books of Exodus through Deuteronomy was 


94 Examples provided by Hoffmann include yShab 1911, 17a, and SifNum 112. R. Akiva derived 
laws from the presence of a vav (and), which is construed as expanding the law; from 
ordinary prepositions such as min (from), which is construed as delimiting the law; from 
copular pronouns as in hattat hi, minha hi (it is a purification offering, it is a cereal offer- 
ing), which are construed as an expansion followed by a limitation; from demonstrative 
pronouns, as in zot tora or zot ha-tora (this is a law, or this is the law); and from doubled 
expressions such as ish ish (bYev 71a; yPes 9:5, 36c), and the use of the infinitive before a 
finite verb (bSan 64b; bKer ua). Hoffmann pointed out that these hermeneutical differ- 
ences can also be identified among the students of the two sages, though not always with 
consistency. 

95 For a general discussion of rabbinic ambivalence over extreme exegesis see Hayes, 
‘Displaced’, and regarding bMen 29b specifically, see ibid., 282-85. 

96 Indeed, he would eventually argue that the division breaks down in the aggadic sections, 
with much material shared by the two schools. This view is supported by the most recent 
scholarship. 
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produced by the school of R. Akiva (the Mekhilta de-R. Shimon bar Yohai; 
the Sifra; Sifrei Zuta; and Sifrei Deuteronomy) and another by the school of 
R. Yishmael (the Mekhilta de-R. Yishmael; fragments of a commentary on 
Leviticus incorporated in the Akivan Sifra; Sifrei Numbers; and a Mekhilta to 
Deuteronomy, or Midrash Tannaim). Citations of the lost works found in later, 
especially medieval, anthologies of midrash tended to confirm this hypothesis. 
The study of Tannaic midrash owes much to Hoffmann’s reconstruction of lost 
works on the basis of later citations. 

No scholar of the Tannaic midrashim can avoid reckoning with Hoffmann’s 
thesis. Epstein accepted and sharpened Hoffmann’s basic distinction by defin- 
ing the unique character of each school.9’ He attributed the development 
of midrash and the rise of two schools to the attacks of the Sadducees and 
minim (heretics), whose charges against the halakha forced the rabbis to scour 
Scripture for supports for each halakha (to which end, they exploited Scripture’s 
repetitions and superfluities). Replicating Hoffmann’s examples, Epstein noted 
that the different methods of the schools are emphasized especially in the 
Yerushalmi, where various texts depict R. Akiva expounding halakhot on 
the basis of repetitions, superfluities, and semantically insignificant features 
of the text, and R. Yishmael and his students as eschewing these methods.9® 
Indeed, R. Yishmael held not only that there are halakhot that lack biblical 
support but also that there are three cases in which halakhot supersede the 
biblical text (halakha okefet mikra) and one case in which the halakha super- 
sedes a midrashic derivation produced by one of the middot (bSot 16a-b).99 


97 Epstein, Prolegomena, 521-36. Relying on a tradition in Sifra hova 12.1, tShev 1:7, and 
bShev 26a, Epstein (514-15) traced the origins of these schools to the late first-century CE 
figures R. Nehunia ben ha-Kane and Nahum Ish Gamzu. R. Yishmael is reported to have 
served R. Nehunia ben ha-Kane, who expounded the whole Tora by means of kelal u-ferat, 
while R. Akiva is said to have served Nahum ish Gamzu, who expounded the whole Tora 
with ribbuy u-miut. The latter's methods included expounding every akh and rak (but) in 
the Tora as an exclusion or limitation and every et (direct object marker) and gam (also) 
as an expansion or inclusion. 

98 Hoffmann pointed to yShab 19:1, 17a; ySot 7:4, 21d and 8:7, 22b; yNed 1:1, 36c; yYev 81, 8d; 
yPes 9:5, 36c; ySot 7:4, 21d, and similar passages in the Tannaic midrashim and Bavli. 

99 Epstein, Prolegomena, 535. In SifDeut 122 (see also MidrTann to Deut 24), R. Yishmael’s 
list of three cases in which the halakha supersedes Scripture include dust used to cover 
the blood of a slaughtered animal (Lev 17:13), the material upon which a bill of divorce 
may be inscribed (Deut 24:1), and the instrument used to pierce the ear of the life-long 
slave (Ex 21:6). In bSot 16a-b, the latter is replaced by the case of the Nazirite’s razor 
(Num 6:5), and a fourth case concerning the extent of the hair to be removed at the end 
of the Nazirite vow (Lev 14:9) is added as an instance in which the halakha supersedes 
a midrashic derivation. According to Katz, “Halakhah le-Moshe mi-Sinai”, 9 (following 
Henshke, ‘Two Subjects’, 427-28), R. Yishmael underscores the gap between the halakha 
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Epstein reiterated Hoffmann’s claim that the schools differed not on questions 
of halakha but on the proper method for deriving the selfsame halakha from 
Scripture. As a consequence, the works produced by the two schools take dif- 
ferent forms: ‘The midrashim from the school of R. Yishmael are notable for 
their simplicity. They do not approach Scripture circuitously to extract the hal- 
akha from it by any and every means; rather they attempt to align (lit. bring 
close) the derasha with the plain sense of Scripture, and they do not expound 
superfluities and repetitions’! 

At the same time, Epstein pointed to inconsistencies that challenge the 
hypothesis that there were two schools with clearly distinguished exegetical 
approaches. For example, reports in the Yerushalmi that according to R. Yishmael 
one may not impose punishment on the basis of a logical derivation (yYev 111, 
ud; yAZ 5:1, 45b), are contradicted by traditions in the Bavli that assign this view 
to the students of R. Akiva (bSan 74a) and the opposite view to the students of 
R. Yishmael (bKer 3a; bMak 14a). In this case, the Yerushalmi’s reports coincide 
with the evidence from the Tannaic midrashim themselves (cf Sifrei naso 2; 23; 
124; 125; 126; 157) and were therefore deemed by Epstein to be more reliable. 
Nevertheless, he conceded that it is not always possible to explain some of the 
inconsistencies, which can occur even within the Tannaic sources themselves. 
Sometimes, an Akivan teaching is supported by a Yishmaelian derasha (employ- 
ing kelalu-ferat u-kelal); or a Yishmaelian view is provided with an Akivan-style 
derasha (employing ribbuy u-miut u-ribbuy);°? or the students of R. Yishmael 
will teach a view that contradicts R. Yishmael.!°? Moreover the students of 
R. Yishmael, such as R. Yoshia and R. Yonatan, disagree with R. Yishmael in some 
instances and expound in the manner of R. Akiva,!°4 a deviation remarked on in 
the later talmudic sources (bZev 52a). 

Such inconsistencies inspired skepticism towards various aspects of the 
two-schools hypothesis. While not rejecting the hypothesis entirely, Albeck 
argued that some criteria for the division are more valid than others.!°5 He 


and what is said in Scripture or learned from it through the application of midrashic 
methods, and not simply the gap between halakha and the plain sense of Scripture. 

100 Epstein, Prolegomena, 536 (trans Hayes). 

101 See for example SifDeut 107. 

102 See for example mShev 3:5 and Sifra hova 9, 8, both Akivan works. 

103 As we shall see, Epstein’s inability to account for these inconsistencies owes to his 
assumption that the derashot are preserved unchanged. Menahem Kahana will resolve 
these inconsistencies by dispensing with this assumption. 

104 Epstein, Prolegomena, 537. Examples listed are bSot 24a, Sifrei 125, 161, MekRY pasha 4, 13; 
9, 30; 15, 52; Nezikin 20, 335; Sifrei naso 20; 38. 

105 See Albeck, Introduction to the Talmud, 79-102, for a full presentation of his view of the 
two-school hypothesis. 
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agreed that the Tannaic midrashim can be divided into two groups based on 
the names of the sages but argued that the evidence for differences in exegeti- 
cal approach is unconvincing. 

Prioritizing an analysis of the Tannaic midrashim themselves, Albeck focused 
not on differences but on commonalities and attempted to explain them. He 
noted that Sifra and Sifrei Deuteronomy (and to a lesser extent the Mekhilta 
de-R. Shimon bar Yohai and Sifrei Zuta) contain parallel derashot, suggest- 
ing that they drew from a common source; likewise, the presence of parallel 
derashot in the Mekhilta de-R. Yishmael and Sifrei Numbers suggests that they 
drew from the same source. At the same time, however, he noted that some 
glosses and interpretations are common to all of the Tannaic midrashim and 
are repeated each time the term appears, which suggests the existence of a 
shared, underlying stratum, or source, of glosses and interpretations.!°° He 
suggested that these ancient glosses were taken up and spread among the 
Tannaic schools where they evolved in accordance with the specific frame- 
work of each school. 

Again emphasizing commonalities, Albeck asserted that although the 
midrashim employ different terminology and introductory formulae, these 
terms and formulae denote the same exegetical move.!°” He argued that 
school-specific terminology was not in fact produced by the two schools in 
Tannaic times; rather it was imposed by the later redactors of the Tannaic 
midrashim. When compiling these works, the redactors changed the terminol- 
ogy in their sources in order to create a uniform style. 

Albeck’s assertion of the late redactional imposition of distinct exegeti- 
cal terminology to distinguish the two schools rested on two controversial 


106 These common interpretations tend to be simple and often close to the plain meaning of 
the text. For example, construing mikrae kodesh as the first and last days of a festival; ben 
ha-arbaim as following noon; tamim as unblemished; basar as excluding sinew, horn, and 
bones; ish as excluding a minor; oto as referring to a singular object; lakah as verbal per- 
suasion rather than physical capture, and more. See Albeck, Introduction to the Talmud, 
88-01. 

107 Thus, where the MekRY and SifNum employ lama neemar, the Sifra, SifDeut, and MekRSbY 
employ ma talmud lomar, ma ani tsarikh, (la)ma ani tsarikh, or ve-halo kevar neemar; simi- 
larly, the MekRY’s maggid can be counterposed to melammed in SifNum and the Mishna, 
and the use of both terms in SifDeut, MekRSbY, and MidrTann; yakhol is used in the Sifra 
and MekRSbY where the MekRY and SifNum use the complex construction atta omer X 
o ein li ela Y? talmud lomar Z; the MekRY and SifNum employ forms of shomea ani for an 
interpretation that is rejected, while the MekRSbY and SifDeut prefer yakhol; exclusions 
are marked by /ehotsi and inclusions by /ehavi in the MekRY and SifNum, while the other 
four midrashim use prat le- and lerabbot. Albeck discussed these terms in Introduction to 
the Talmud, 93-99. 
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assumptions. First, he assumed that the Tannaic midrashim were redacted 
at the end of the Amoraic period, since the Talmuds sometimes fail to cite 
relevant traditions that appear within them.!°° Consequently, in the case of 
parallels between the Tannaic midrashim and the Talmuds, Albeck deemed 
the talmudic version to be earlier and more reliable. Second, he assumed that 
the talmudic redactors preserved all prior sources known to them and did so 
faithfully (an assumption he does not extend to the redactors of the Tannaic 
midrashim).!°9 Armed with these two assumptions, he argued that the talmu- 
dic accounts in which Tannaim from one school freely use the methods and 
terminology of the other school are authentic representations of the situation 
in Tannaic times, proving that terminology was not fixed; it was only later in 
the post-Amoraic period, when the derashot were gathered and compiled into 
the so-called Tannaic midrashim, that the redactors of these works attempted 
to impose terminological uniformity, modifying their sources. In short, Albeck 
privileged the mixed portrait of the Talmuds over the more differentiated por- 
trait of the Tannaic midrashim themselves, because he was convinced that the 
talmudic accounts are both earlier and more historically accurate than the 
final redacted forms of the Tannaic midrashim. 

Where Hoffmann and Epstein highlighted difference in their assessment of 
the works of the two schools, Albeck highlighted the deep similarity underly- 
ing surface differences that he believed were imposed by late redactors.!° In 
the latter half of the twentieth century, the division of the Tannaic midrashim 
into two schools with distinct interpretative methods was viewed with increas- 
ing skepticism. In his study of the traditions of R. Yishmael in the late 1970s and 
early 1980s, Gary Porton found no consistent difference in midrashic method 
between R. Yishmael and R. Akiva," and in 1995, Jay Harris argued that the 


108 Albeck, Mehkarim, 87-120, and Introduction to the Talmud, 102-43. This view was rejected 
by Goldberg, ‘Chanoch Albeck’, 13-19, and Kahana, ‘Halakhic Midrashim’, 60-61, who both 
noted that the Talmuds’ failure to include a relevant tradition from the Tannaic midrashim 
is not necessarily evidence for the latter's nonexistence. Kahana, ibid., pointed out that 
the names of the sages in these works, their Hebrew language (which is more similar to 
that of the Mishna and Tosefta than the Bavli’s baraitot and which does not appear to 
be influenced by later Galilean Aramaic), and their transitional character (lacking the 
full-blown dialectics of the Talmuds), suggest a redaction in mid-third-century Palestine. 
Kahana added that the various works were redacted at different times within that period. 

109 This is a signature assumption of Albeck’s, which will be examined more closely in our 
discussion of the Tosefta. 

110 Similarly, Finkelstein, ‘Sources, downplayed the distinctions among the Tannaic 
midrashim and argued for an original core common to the schools of R. Akiva and 
R. Yishmael. 

111 Porton, Traditions, 4160-211. 
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distinction was erroneous." In his 2006 translation and annotation of the 
Mekhilta de-R. Shimon bar Yohai, W. David Nelson maintained that the two- 
school hypothesis had been discredited." 

Contributing to this trend, Jacob Neusner (d. 2016) expressed general meth- 
odological skepticism over the possibility of penetrating beyond the redac- 
tional layer of rabbinic sources in order to discern the exegetical methods of 
Tannaic sages as historical figures. In a series of publications beginning in the 
1980s, Neusner privileged the redacted plane of the text, on the theory that 
although attributions cannot be validated, the individual documents of rab- 
binic literature can.4 Neusner’s documentary project aimed at a characteriza- 
tion and comprehension of successive documents of the Judaic ‘canon’, each 
of which was taken as a single unit, as though produced by a single authorship, 
shaped according to the ideology or philosophy of the final authors/redactors, 
and bearing witness to the ideology of the period of redaction. By arranging 
the documents in chronological sequence according to their dates of redac- 
tion — Mishna, then Tosefta, then Yerushalmi, and then Bavli, with various 
midrashic works interspersed according to chronology — Neusner believed 
he could produce a ‘canonical history’ of successive Judaisms, which, taken 
together, yield an intellectual history of Judaism through the rabbinic period." 


112 Harris, How Do We Know, 25-72; but for a more nuanced view, see Harris, ‘Midrash 
Halachah’. 

113 Nelson, Mekhilta, xxiii-xxiv. 

114 Neusner, Canonical History, 23. The unreliability of the attributions attached to rabbinic 
teachings and the reworking of earlier sources by later redactors were central arguments 
of those who assert the impossibility of historical reconstruction on the basis of rabbinic 
sources. Green, ‘What's in a Name’, 80-83, argued that the very nature of the Mishna pre- 
cludes the possibility of historical reconstruction before the third century CE, and that 
‘the historical context, the primary locus of interpretation for any saying attributed to a 
given master or story about him is the document in which the passage appears, not the 
period in which he is alleged to have lived’ (80). While few today would contest the con- 
clusion that conventional and even intellectual biography is not possible on the basis of 
rabbinic texts, the further conclusion — that we can learn only what it was important for a 
text’s compiler(s) to say about earlier authorities — does not necessarily follow. An excel- 
lent example of the historical usefulness of edited material is found in Kalmin, Sages, 
1994. See also, Goodblatt, ‘Towards the Rehabilitation’, 34. 

115 Thus, Neusner, Canonical History, 23, wrote: ‘The first of the two principles by which I 
describe the matrix that defines the context in which texts are framed is that we com- 
pose histories of ideas of the Judaism of the Dual Torah in accord with the sequence of 
documents that, in the aggregate constitute the corpus and canon of the Judaism of the 
Dual Torah.... Documents reveal the system and structure of their authorships, and, in 
the case of religious writing, out of a document without named authors we may compose 
an account of the authorship’s religion: a way of life, a world view, a social entity meant 
to realize both’. Neusner’s documentary history of ideas ‘is accomplished, specifically, by 
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Comparing these documents’ treatment of seven topics, Neusner claimed that 
the Mishna and Tosefta represent an earlier ‘philosophical’ system while the 
Yerushalmi, Genesis Rabba, Leviticus Rabba, and Pesikta de-Rav Kahana rep- 
resent a later ‘religious’ system that, to a large extent, reversed the earlier sys- 
tem. He proposed locating the various Tannaic midrashim in this trajectory 
according to the degree to which they resemble the earlier or the later ‘system’. 
Using the same seven topical criteria, he concluded, for example, that the Sifra 
more closely resembles and must be classed with the later system, a result that 
would not emerge from the standard classification of the Sifra as Tannaic. 
While it is certainly true that parallel traditions acquire different form and 
content in different textual settings and that the composition and redaction 
of rabbinic works exert an influence on their source traditions such that a rab- 
binic work is more than the sum of its sources, the privileging of the period 
of redaction as the only period ‘represented’ by a rabbinic work, and thus the 
only period whose history is retrievable from it, is difficult to defend. The docu- 
mentary approach outlined by Neusner invoked anachronistic notions of tex- 
tual composition and authorship and dismissed the texts’ implicit and explicit 
markers of diachrony and intertextuality.“6 As Daniel Boyarin has noted, if 
even single-authored works are heterogenous products of social conflict and 
cultural contention that do not transparently reflect an author's interiority, we 
should certainly doubt whether collective works produced by communities 
over generations should be treated as autonomous, transparent reflections of 
a consistent and coherent ‘authorship’. The Tannaic midrashim ‘were edited 
by sub-groups (interlocking and interacting with others) of a larger group 


assessing shifts exhibited by a sequence of documents and appealing to the generally 
accepted dates assigned to writings in explaining these shifts.... If we lay out these writ- 
ings in the approximate sequence in which ... they reached closure beginning with the 
Mishnah, the Tosefta, then Sifra and its associated compositions, followed by the Talmud 
of the Land of Israel, and alongside Genesis Rabbah and Leviticus Rabbah, then Pesiqta 
deRab Kahana and its companions, and finally the Talmud of Babylonia, we gain what I 
call “canonical history.” This is, specifically, the order of the appearance of ideas when the 
documents, read in the outlined sequence, address a given idea or topic’ (ibid., 27, 29). 
This method undergirds many of Neusner’s analytical translations of rabbinic works as 
well as his other studies (see, e.g., Judaism: The Evidence of the Mishnah; Judaism in Society; 
Judaism: The Classical Statement; Judaism and Scripture; Sifra in Perspective; The Judaism 
behind the Texts; and more). 

116 Inaddition, Neusner did not explain how he has arrived at the seven topics he uses to clas- 
sify rabbinic documents; nor did he consider that the reason some topics are neglected 
may have more to do with a work’s genre than its philosophical, religious, or ideologi- 
cal commitments. For this and other critiques of Neusner’s documentary approach as 
applied to the Mishna, see S.J.D. Cohen, Jacob Neusner’. 

117 Boyarin, ‘On the Status’, 456. 


INTERTEXTUALITY AND TANNAIC LITERATURE: A HISTORY 133 


using what were by-and-large materials common to the whole group’ and 
analysis reveals not only ‘the ideologies of the editors of the final text’ but also 
‘the counter-ideologies preserved willy-nilly by those very editors’"® Moreover, 
assigning all citations to the date of the document’s redaction is as unfounded 
an assumption as assuming the accuracy of all attributions. Boyarin conceded 
that each rabbinic work should be described and analyzed as a whole, but it 
does not follow from this that each work must be viewed as autonomous of all 
others, or internally consistent itself“ He concluded that Neusner had failed 
to provide support for the conclusion ‘that the tannaitic midrashim are any- 
thing but what they claim to be, collections of biblical interpretations that were 
produced, by and large, by tannaim and then edited (and indeed shaped and 
often modified) by redactors of probably the late third and fourth centuries’!2° 


The Two Schools Revisited: Menahem Kahana 

Despite the criticisms and qualifications described above, Hoffmann’s basic 
division has had remarkable staying power and has gained new traction with 
the work of Menahem Kahana.!*! Acknowledging some inconsistencies in the 
evidence, which must be treated critically, Kahana has argued on the basis of 
(a) the dicta transmitted in the names of the two sages, (b) the disagreements 
between them as reconstructed by the Talmuds, (c) the views attributed to 
their schools by the Talmuds, and especially (d) differences between the extant 
works of Tannaic midrashim, that certain conclusions of the older scholarship 
are well founded. Specifically, the midrashim of R. Yishmael are more moder- 
ate and principled than the midrashim of R. Akiva inasmuch as they arrive 
at interpretations that are less distant from the simple meaning of the verse 
and rely on interpretive rules (middot) and intra-biblical comparison. By con- 
trast, the midrashim of R. Akiva are more atomistic and less principled, focus- 
ing on individual verses and drawing conclusions from specific words (akh, 
rak, et, gam, and on one occasion a superfluous vav), letters, repetitions, and 
synonyms.!22 


118 Ibid., 457. 

119 Ibid., 458. 

120 Ibid., 460. According to Boyarin, Neusner’s main error lay in providing a diachronic expla- 
nation for differences among rabbinic works that can be explained in synchronic terms, 
as many differences are a function of genre. 

121 Kahana, ‘Halakhic Midrashim’, and idem, Two Mekhiltot. 

122 See Kahana, ‘Halakhic Midrashim, 17-26, for a detailed discussion of these differences. 
Kahana’s description was a significant advance from overly simplistic depictions of 
R. Yishmael as cleaving to the plain meaning of the text and R. Akiva as deviating from it 
wildly. 
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In 1987, Kahana reviewed and refined the criteria originally proposed as a 
basis for the ‘two-schools hypothesis’, bringing nuance and clarity to a com- 
plex set of data. Instead of focusing on differences at the expense of similari- 
ties or on similarities at the expense of differences, he took a comprehensive 
view of the evidence and worked to understand both common patterns and 
deviations from those patterns. Regarding the criterion of exegetical terms, he 
concluded that while some terms are common to both schools (gezera shava 
and kal ve-homer), and others are alternate terms for the same interpretive 
move distributed to their respective schools by redactors, some terms are char- 
acteristic of one school or the other (though rarely absolutely so) — a datum 
that supports the two-schools hypothesis.!23 As for the criterion of names, 
Kahana demonstrated that the distribution of the names of the twenty cen- 
tral Tannaim reflects a clear division between the schools of R. Yishmael and 
R. Akiva.!24 The students of R. Yishmael — R. Yoshia, R. Natan, R. Yonatan, and 
R. Yitshak — appear frequently in Yishmaelian midrashim and rarely in Akivan 
midrashim. Conversely, the leading pupils of R. Akiva — R. Yehuda, R. Shimon, 
R. Meir, and R. Yosi— feature prominently in the Akivan midrashim and are 
less frequent in the Yishmaelian midrashim.'*> The distribution of names also 
points to an affinity between the Akivan midrashim and the Mishna. At the 
same time, however, the Mishna contains more material from the first Tannaic 
generations and less from the sixth generation than do the Tannaic midrashim, 
suggesting that the Tannaic midrashim were redacted after the Mishna.!26 

More important, Kahana was able to account for the appearance of sages 
from one school in the works of the other school in a manner that lends further 
credence to the two-schools hypothesis. Subjecting these ‘inconsistencies’ to 
close analysis, he demonstrated that when a Tannaic midrashic work includes 
material from the opposing school, it does so in a biased way, giving prece- 
dence to the teachings of sages of its own school and presenting tendentious 
adaptations of the traditions of the opposing school. Kahana concluded that 
the redactors of the Tannaic midrashim ‘were no neutral editors of the sources 
they possessed’!?” but belonged to the schools themselves (pace Albeck). When 
presenting the teachings of the opposing school the redactors not only worked 


123 See the list in Kahana, ‘Halakhic Midrashim, 27. 

124 Additionally, there are differences in the distribution of students within one school 
(for example, R. Meir and R. Yosi are cited with greater relative frequency in Sifra than 
in SifDeut). The results of Kahana’s analysis are presented in tabular form in ‘Halakhic 
Midrashim; 30-31. 

125 R. Eliezer and R. Yosi ha-Galili are quite prominent in both collections. 

126 Kahana, ‘Halakhic Midrashim’, 32-35. 

127 Ibid., 38. 
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to discredit them, but also conformed them to their own school’s terminol- 
ogy and methods. Thus, rather than standing as a challenge to the hypothesis 
of distinct schools, one school’s inclusion of the opposing school’s material 
turns out to confirm the two-schools hypothesis, because of the way the oppos- 
ing school’s material is (negatively) treated. The evidence from the Tannaic 
midrashim is therefore less ‘mixed’ or conflicted than previously scholars 
have claimed. 

At the same time, Kahana argued based on recent discoveries that the two- 
schools hypothesis is overly schematic and fails to capture the full extent of 
Tannaic literary creativity. Kahana’s examination of medieval manuscripts in 
the Firkovich Collection of the Russian National Library uncovered previously 
unknown citations from a Tannaic midrash on Deuteronomy.!?® These citations 
possess characteristics of the Akivan school, but also formulations unique to 
Sifrei Zuta Numbers. Kahana has concluded that the R. Akiva midrashim are 
not homogeneous and may be divided into three distinct groups: (1) the Sifra 
and the Sifrei; (2) the Mekhilta de-R. Shimon bar Yohai; and (3) Sifrei Zuta, 
to which may be added the recently discovered Sifrei Zuta on Deuteronomy.!?9 
Kahana suggested that the existence of three Akivan schools (each of which 
may have produced midrashim on Exodus through Deuteronomy) is one indi- 
cation among others of the dominance of the school of R. Akiva by the end of 
the Tannaic period. 

Scholars have long recognized that the halakhic and aggadic sections of 
Tannaic midrashim require separate analysis. While his research upheld the 
difference between (and even within) the works of the two schools in their hal- 
akhic sections, Kahana followed Hoffmann and other scholars in noting that 
the distinction is less apparent in their aggadic sections.!°° Despite some differ- 
ences and the excessive length of the Yishmaelian aggadic material, the pres- 
ence of aggadic expositions of similar order, content, and style in works from 
both schools suggests that their redactors drew some material from a common 
source. This material was not composed in either school, but in the process 
of incorporating it, the redactors of the various works of Tannaic midrashim 


128 Ibid., 63-66. 

129 Ibid., 66. 

130 Kahana, Two Mekhiltot, 23. Scholars such as Ginzberg and Epstein also pointed to the less- 
ening of the distinction in the aggadic portions of the Tannaic midrashim. (It should be 
noted that the aggadic material is not insignificant, ranging from 25 to 50 percent depend- 
ing on the work.) Finkelstein concluded that distinctions can be made in the aggadic 
portions, but they are different from those found in the halakhic sections. For a review of 
the scholarship on this point, see Kahana, Two Mekhiltot, 19-24. 


136 HAYES 


occasionally adapted it to the style of the school in question.!*! Further work 
is required to understand the complex processes of compilation and redaction 
that produced these works, and Kahana has called for a comprehensive and 
systematic analysis of the aggadic sections of parallel works based on the best 
available witnesses. His own study of the parallel aggadic material to parashat 
Amalek in the Mekhilta de-R. Yishmael and the Mekhilta de-R. Shimon bar 
Yohai is exemplary in this regard.132 

Finally, regarding the halakhic content of the Tannaic midrashim of both 
schools, Kahana noted that most of the halakhot are paralleled in other 
Tannaic sources (Mishna, Tosefta, and the baraitot in the Talmuds).!83 The pre- 
cise relationship of the Tannaic midrashim to the Mishna varies according to 
school. As noted above, a greater mutual connection is apparent between the 
Akivan midrashim and the Mishna than is apparent between the Yishmaelian 
midrashim and the Mishna. Thus, the Akivan midrashim use the term mishna 
and contain a sizeable number of mishnayot and baraitot introduced by the 
terms (mikan) amru and mikan atta omer. These mishnayot and baraitot are 
cited verbatim and linked to biblical source texts. By contrast, the Yishmaelian 
midrashim do not use the term mishna and the introductory formula mikan 
amru is infrequent. When the Mishna is cited, it is not cited verbatim but is 
paraphrased and abbreviated. For its part, the Mishna sometimes includes 
an Akivan midrashic justification for a halakha, while some sages identified 
with the school of R. Yishmael do not appear in the Mishna at all. These data 
led Kahana to conclude that the redactors of the Akivan midrashim ‘related 
to the extant Mishna, also formulated in the Akivan school, as an authorita- 
tive source’ while the redactors of the Yishmaelian midrashim ‘did not recog- 
nize the supreme authority of the Mishna’.!34 (The idea that the Mishna was 
halakhically uniquely authoritative in the third century has been challenged, 


131 Kahana, Two Mekhiltot, 23-24. 

132 Ibid. 

133 Kahana, ‘Halakhic Midrashim’, 52-55, also pointed to parallels in the Aramaic Targums, 
which incorporate a considerable amount of midrashic material, though chronological 
priority must be determined on a case-by-case basis. The Tannaic midrashim also occa- 
sionally preserve remnants of traditions that differ from Pharisaic halakha. While some 
of these non-normative traditions may reflect hypothetical interpretations generated by 
the dialectical method, some represent rejected views not otherwise preserved, while still 
others are early halakhot from the Second Temple period (‘Halakhic Midrashim’, 40-44). 
For a discussion of the historical and intertextual relationships between Tannaic litera- 
ture and non-rabbinic literature, see chapter 5 of the present volume. 

134 Kahana, ‘Halakhic Midrashim’ 57. For a full examination of all relevant sources, see Kahana, 
‘Relations’. While Kahana attributes the affinity between the Akivan midrashim and the 
Mishna to the Mishna’s ‘supreme’ authority, this is not the only possible explanation. 
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as noted above.) The Tosefta, by contrast, contains more midrashic material 
than the Mishna, including material from Yishmaelian sources, and mentions 
prominent Yishmaelian sages (R. Natan, R. Yoshia, R. Yitshak, and R. Yonatan). 
However, in Kahana’s view, the relationship of the Tannaic midrashim to the 
extant Tosefta (whether the redactors of the former ‘knew’ the latter or simply 
had access to collections of similar baraitot) remains unclear.!35 


The Shift to Intertextuality: Midrash as Interpretation and the Role 
of Literary Theory 

As we have seen, nineteenth- and twentieth-century scholarship employed 
the methods of philology in order to produce critical editions of the Tannaic 
midrashim, to determine the historical circumstances of their production 
(date, authorship, provenance), and to consider the character of their inter- 
textual relationship to Scripture. Although these first-order tasks dominated, 
the desire to provide a fuller account of the interpretative content and method 
of these works was not entirely lacking. In his pioneering 1832 work on aggada 
and midrash (the terms aggada and midrash were used somewhat interchange- 
ably by early scholars), Leopold Zunz (d. 1886) described the techniques of 
midrashic interpretation.!°6 More than a half century later, Wilhelm Bacher (d. 
1913) published a study of the aggada of the Tannaim (part of a multivolume 
work on aggada/midrash more broadly) as well as an important two-volume 
work on rabbinic exegetical terminology.!°” The first part of the latter work lists 
and defines the Hebrew and Aramaic exegetical terms used by the Tannaim. 
Building on Bacher’s encyclopedic treatment of rabbinic exegetical terms, Saul 
Lieberman (d. 1983) compared the rabbis’ exegetical techniques with those of 
the Greeks.!8 But it was Isaac Heinemann (d. 1957) who offered the first sus- 
tained presentation of midrash and aggada as creative interpretation in his 
now classic 1949 volume, Darkhei ha-aggada (Methods of the Aggadah). 


The Mishna may have been a more widespread and familiar collection. This would 
account for its more frequent citation. 

135 Ibid. A related but separate topic is the presence of aggada (non-legal material) in the 
Mishna and Tosefta. Yonah Fraenkel, ‘Aggada in the Mishna’, provides a comprehensive 
survey of the subject. Fraenkel’s contribution in this area is discussed in chapter 10 of 
the current volume, which addresses the relationship of halakha and aggada in Tannaic 
literature. 

136 Zunz, Die gottesdienstlichen Vorträge. For the near synonymity of the terms midrash and 
aggada in early scholarship, see Teugels, ‘Two Centuries’, 146. 

137 Bacher, Die Agada der Tannaiten, and idem, Die exegetische Terminologie. 

138 Lieberman, Hellenism. See especially the chapter entitled ‘Rabbinic Interpretation of 
Scripture’ and chapter 6 of the current volume. 
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Isaac Heinemann 

Heinemann underscored the inadequacy of previous approaches to the study 
of midrash. According to Heinemann, those who would read all midrash as 
an earnest presentation of the plain meaning of the text, and, on the other 
extreme, those who would ridicule midrash for its ‘disturbed exegetical sense’!89 
are equally mistaken. The rabbis demonstrate in various ways that they were 
sensible of the distinction between contextual and acontextual readings and 
engaged in the latter intentionally and knowingly. Nor can midrash be clas- 
sified as poetry or didactic fiction (as per Maimonides) since it is explicitly 
encoded as biblical interpretation. But what kind of interpretation is it? 

Heinemann proposed that midrash be read as historiography insofar as all 
historiography is subjective: historians immerse themselves in their archives, 
absorb and experience the spirit of an era and its people, and fashion narra- 
tives that capture and represent this spirit. This, he maintained, is how the 
rabbis approach the biblical past. For Heinemann, historiography offered a 
model of interpretation that reflected the character of midrash as genuinely 
interpretative (not merely a vehicle for the communication of the interpreter’s 
ideology) yet unconstrained by a logocentric insistence on the ‘objective’ or 
plain sense of the text. He contended that the lack of a distinction between 
objective and subjective knowledge is characteristic of ‘natural peoples’ who 
think in an ‘organic’ way, as distinct from the scientific mode of the Greeks and 
post-Enlightenment thinkers. Because they were organic thinkers, the rabbis 
approached historiography, as well as philology, in a manner that combined 
the pursuit of truth with free creation. In their ‘creative historiography, the 
rabbis filled gaps, reconciled contradictions, and resolved factual and moral 
ambiguities in the biblical text in order to create a coherent narrative. In their 
‘creative philology’, the rabbis assumed the hyper-significance of divine lan- 
guage and employed special hermeneutical techniques to derive meaning 
from a variety of textual features, including individual letters and words, word- 
play, juxtapositions, gematria, and more. 

Heinemann’s model for understanding the rabbinic reading practice of 
midrash rested on the crucial insight that midrash rejects the logocentrism of 
classical hermeneutical theory. The rabbis’ rejection of logocentric interpreta- 
tion was not theorized by Heinemann; although he described the rabbis’ prac- 
tices of ‘creative philology’ he offered no positive account of the alternative 
philosophy of language or theory of meaning that made the rabbis’ creative 
and highly intertextual interpretations possible, and his tone was frequently 


139 The latter is the assessment of midrash given by Geiger, ‘Das Verhältnis’, 81. 
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apologetic.!4° It would be more than thirty years before a positive, unapolo- 
getic account of the rabbis’ philosophy of language and theory of meaning 
would be essayed.!*! In the meantime, the adoption of a literary approach to 
the study of Tannaic midrashim was accelerated by the posthumous publica- 
tion in 1957 of Simon Rawidowicz’s essay ‘On Interpretation’. 


Simon Rawidowicz and Susan Handelman 

Hailed as a landmark in Jewish hermeneutics, Rawidowicz’s essay ‘On 
Interpretation’ distinguished explicatio and commentatio from interpretatio. 
Where explication and commentary are essentially reiterations of an original 
text, interpretation creatively reshapes an earlier text and transforms nor- 
mative systems by navigating the tension between tradition and innovation, 
preservation and rejection, continuity and rebellion.!42 Rawidowicz was not 
dismissive of grammatical-philological and historical scrutinizing of the docu- 
ments of the past, the extraordinary labor involved in editing reliable texts, 
and the indispensable annotating and footnoting; yet, he said that one can- 
not live by such activity alone.43 One needs interpretatio, for all experience 
is steeped in interpretation and there is no creation which is not at the same 
time interpretive.!44 This unusual call to view all textual production as creative 
interpretation, to elevate all textual production to the plane of creative writing 
and thinking,!*° invited a deeper engagement with the creative forces shap- 
ing rabbinic literature. Suddenly, later works were not necessarily less ‘original’ 
than earlier works; suddenly, the post-biblical transformations of the bibli- 
cal heritage could be seen not as derivative and inauthentic but as primary, 
dynamic, vibrant, and creative.!46 


To consider the work of the Bayith Sheni'*’ a ‘commentary’ means both 
to miss the essence of the work of the Bayith Sheni and not to grasp the 


140 Attributing the rabbis’ subjective historiography to a ‘natural’ or primitive mindset that 
does not distinguish between subjective and objective knowledge is circular rather than 


explanatory. 

141 I refer to the under-appreciated work of Susan Handelman, which will be discussed at 
length below. 

142 Rawidowicz, ‘On Interpretation’ 85. 

143 Ibid., 89. 

144 Ibid., 84. 

145 Ibid., 88. 


146 Inasimilarvein, Goldin, ‘Reflections’, emphasized the interpretive aspect of all translation. 

147 This Hebrew term, literally ‘second house, is the standard term for the Second Temple 
period; however, a punning allusion to a textual ‘second house’ built from the refashioned 
materials of the textual ‘first house’ is probably intentional. 
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meaning and inner structure of interpretatio.... The Oral Law or the Bayith 
Sheni did not just add something of its own to the Written Law or the Bayith 
Rishon. It is not just a continuation or a development but a new act of weav- 
ing undertaken by master weavers of rare power. In brief, the Bayith Sheni 
is not a commentary but an interpretatio of the highest order. Bayith Sheni 
is second only in time, it is first in essence, in its own particular essence. 
I dare say Bayith Rishon and Bayith Sheni are two beginnings of a system 
of thought and mode of life. This means, that Israel has two beginnings. 
The second beginning or the interpretatio achieved by the Bayith Sheni may 
serve as a model of interpretatio in the sphere of thought at large. It estab- 
lished one of the great patterns for the way in which to deal with tradition, 
with an inherited world of facts, ideas, and values. This act of free recre- 
ating will always, when properly understood, teach ... how to interpret; to 
uproot and stabilize simultaneously; to reject and preserve in one breath; 
to break up and build — inside, from within, casting a new layer on a previ- 
ous layer and welding them into one mold.148 


When interpretatio attains a high degree of equality with (or even precedence 


over) the text it interprets, the latter is deprived of some of its natural primacy 


and self-sufficiency. The Bible, as a ‘text’ for interpretatio, is therefore ‘not a 


finished, independent, self-sufficient text, but one which is open and has to 


remain open to interpretatio; more than that, one which demands interpreta- 


tio, obliges Israel to go on interpreting’!*9 


Rawidowicz’s essay urged a reevaluation of post-biblical literature even as it 


provided that reevaluation: 


Hence it should also become clear that the Oral Law is not to be viewed 
either as a mere ‘commentary’ on the Written Law, or a kind of ‘distor- 
tion’ of it. It represents as an interpretatio the creativity of Israel during a 
considerable number of centuries in its second attempt to crystallize its 
essence and establish for itself a status in the world. It is a work that has 
its value in itself. It stands on its own.5° 


Rawidowicz emphasized the urgency of scrutinizing the ‘principles and meth- 


ods of the first layer in Israel’s interpretatio, in Halakhah and Aggadah, their 


148 


149 
150 


Rawidowicz, ‘On Interpretation’, 91-92. Rawidowicz’s description of biblical and rabbinic 
textuality as open and unfinished anticipated insights of the intertextuality movement. 
Ibid., 96. 

Ibid., 96-97. 
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hermeneutics in all their minute details and conditioning circumstances’, and 
the still greater urgency of studying ‘the very phenomenon of interpretatio in 
its totality — particularly the interpretatio of the Bible and the Bayith Rishon in 
Halakhah and ‘Aggadah, in the Bayith Sheni in its entirety’15! 

Studies of the literary and hermeneutical aspects of midrash and aggada 
appeared in the ensuing two decades.!5? Ultimately, however, Rawidowicz’s call 
to theorize the creative interpretive character of post-biblical literary produc- 
tion would be answered in the early 1980s by a scholar who, like Rawidowicz 
himself, was situated largely outside the guild of talmudic-midrashic studies: 
Susan Handelman.!53 Indeed, her semi-outsider status — Handelman was a 
female scholar of literary theory and English literature - may be the reason 
for the negative response to her pioneering attempt to take the measure of 
rabbinic midrash as neither commentary nor distortion but as interpretation. 
Until recently, scholars have failed to properly acknowledge Handelman’s trail- 
blazing contribution to the study of midrash and its underlying philosophy of 


151 Ibid., 126. 

152 See, for example, J. Heinemann, Aggadah and Its Development. Rabbinic exegetical 
techniques — once deemed alien and arcane — found new appreciation in the studies 
produced by Michael Chernick (see Chernick, ‘Use’, and ‘Development’). Exploration of 
midrashic technique continued into the 1980s and 1990s in Fishbane, Biblical Interpretation; 
Kugel, In Potiphar’s House; and Fraenkel, Darkhei ha-aggada ve-ha-midrash. Fraenkel fol- 
lowed in Heinemann’s footsteps and presented an exhaustive catalogue of rabbinic meth- 
ods of midrashic interpretation informed by the terminology and classification systems of 
grammar and linguistics. Fraenkel’s definition of midrash emphasized the self-conscious 
‘derivation’ of new and unexpected meanings from the biblical text beyond the contextual, 
or peshat, meaning. He saw midrash as the method by which a midrashist self-consciously 
links non-peshat interpretations to the text (11-12). This denial of the exegetical charac- 
ter of much midrash aligns with the older model of midrash mekayyem. It should also 
be noted that as a proponent of New Criticism, Fraenkel disavowed the intertextuality 
of rabbinic literature (or more precisely, its relevance for the modern interpreter) and 
assumed the self-contained character of literary units. In addition, his research focused 
primarily on literary analysis of post-Tannaic aggada, rather than Tannaic midrash. 
For these reasons, fuller reference to Fraenkel’s scholarship is found in chapter u, 
where its implications for understanding the relationship of halakha and aggada are 
explored. 

153 Handelman, Slayers of Moses, 42, refers explicitly to Rawidowicz and praises him for rec- 
ognizing the radical nature of rabbinic revisionist interpretation that elevated commen- 
tary to the status of primary text. In ‘Fragments’, 77, she returned to Rawidowicz, citing 
his characterization of midrash as ‘an interpretative battle born of the tension between 
continuation and rebellion, tradition and innovation, attachment to the text and alien- 
ation from it’ (Rawidowicz, op cit, 42) and as a revolution from within, a new beginning, 
a ‘second house’ created by rabbis who freely reshaped and recreated the materials inher- 
ited from the ‘first house’ (written Scripture). 
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language, even as her most fundamental claims and terminology have become, 
in many instances, entirely mainstream. 

Handelman decried the inadequacy of historicist methods of analysis that 
view language as a transparent reflection of extra-textual realities and inevi- 
tably perceive midrash as far-fetched eisegesis or a rhetorical twisting of 
Scripture. Such an approach sidesteps the important labor of accounting for 
midrash. She advocated the use of a new set of interpretative tools for the 
study of rabbinic midrash that would take scholars further in comprehending 
this corpus than prevailing modes of historicist thinking. What was needed, 
she argued, was a theory of literature, language, and interpretation that would 
provide a positive account of the rabbis’ relation to the words of Scripture, and 
their concepts of language, textuality, meaning, and interpretation. 

Handelman advanced the following claims regarding late ancient attitudes 
towards language, meaning, and texts as background for understanding rab- 
binic textual production. First, the decentering of the ‘absolute’ that character- 
izes modern literary criticism and interpretation (i.e., the claim that there is no 
foundation, or Archimedean point, outside our own framework of representa- 
tion for the validation of a ‘correct’ interpretation) finds a precedent in rabbinic 
approaches to interpretation. Second, the concepts of language, meaning, and 
texts that underlie rabbinic exegesis can be contrasted with attitudes towards 
language, meaning, and texts articulated by Plato and Aristotle and central 
to the Western understanding of interpretation. Specifically, the Greek philo- 
sophical insight (as described by Gadamer) that words are mere names locates 
truth and reality in an immutable and rational realm beyond language, views 
language as conventional and contingent, and deems words to be signs that 
point beyond themselves to ideas and forms, which alone have true reality. 
Third, this metaphysical or ontological dualism underwrites the understand- 
ing of metaphor as a transfer from the sensible to the nonsensible realm, from 
the literal to the figurative, effected by the substitution of one term for another 
that collapses difference. Fourth, this dualist conception of language leads 
naturally to the allegorizing mode of interpretation wherein truth is achieved 
by discarding the outer, material shell of language for the inner, abstract mean- 
ing. Fifth, while Aristotle held univocity to be the telos of language (for ‘not to 
have one meaning is to have no meaning’),!5* the rabbis viewed polysemy and 


154 Aristotle, Metaphysics 4.1006a.34—b13. The passage continues: ‘and if words have no 
meaning, reasoning with other people and indeed with oneself, has been annihilated: for 
it is impossible to think anything if we do not think one thing; but if this is possible, one 
name might be assigned to this thing, Let it be assumed, then, as we said at the beginning 
that the name has a meaning and has one meaning’ (as found in Handelman, Slayers of 
Moses, 21). 


INTERTEXTUALITY AND TANNAIC LITERATURE: A HISTORY 143 


the plurality of interpretation as a virtue. Sixth, the long-standing war between 
philosophy, which proceeds by way of rational demonstration to establish the 
truth of one of a pair of contradictory propositions without question, and rhet- 
oric, which proceeds by way of dialectical argumentation in which no premise 
is necessarily true, was won in Greek antiquity by philosophy, resulting in the 
denigration of rhetoric as ‘a twisted discourse’ at worst, a catalogue of literary 
tropes and argumentational devices at best. Seventh, modern critical theory, 
with its rejection of classical Greek conceptions of a monistic, rational truth 
(logocentrism), univocal interpretation, and the onto-theological tradition of 
Western philosophy, has important affinities with rabbinic midrash. 

According to Handelman, the midrashic embrace of multiple meanings and 
endless interpretability is grounded in a refusal of the ontological distinction 
between word and thing, and the univocal mode of interpretation that this 
distinction enables. Midrash rejects the view of words as particular, concrete 
signifiers that point to universal, abstract signifieds, or things, which alone 
have reality. (Indeed, the intimate connection of ‘word’ and ‘thing’ in Hebrew 
culture is signaled by the fact that both are expressed by a single Hebrew term, 
davar.) As a consequence of the refusal to view words as mere nomina pointing 
to abstract ‘things’, ‘the movement of Rabbinic interpretation is not from one 
opposing sphere to another, from the sensible to nonsensible, but rather “from 
sense to sense,” a movement into the text, not out of it’155 The rabbis view the 
biblical text as pointing ‘not outwards towards images and forms, but inwards 
towards itself, its own network of relations’ Interpretation is not essen- 
tially separate from the text itself but an extension of it, part of its continuous 
revelation. This makes it difficult to separate the process of interpretation, the 
rules which govern the process, from the process itself.!5” 


For the rabbis, the Oral Torah is precisely what lies between the lines, so 
to speak: the explanations, the filling in of the lacunae, the elucidations 
of the enigmas. 

... The rabbinic world is, to use a contemporary term, one of intertex- 
tuality. Texts echo, interact, and interpenetrate. 

.. The elaboration of the hermeneutic rules and so forth were tools 
through which the primary process of intertextual interplay could be 
carried even deeper. There is, then, no ultimate outside point of view. 
The text continues to develop each time it is studied, with each new 


155 Handelman, Slayers of Moses, 21. 
156 Ibid., 31. 
157 Ibid., 39, 49. 
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interpretation, for the interpretation is an uncovering of what was latent 
in the text, and thus only an extension of it; the text is a self-regenerating 
process. 158 


Handelman may well be the first scholar to have applied the term intertextuality 
to midrash. Forty years later, there is probably no feature of midrash more uni- 
versally agreed upon by scholars than its intertextuality, even allowing for dif- 
ferent understandings of the term. For her part, Handelman employed the term 
in two ways. First, it describes Scripture as it is perceived by the rabbis: a text 
consisting of closely interwoven units, all of which are simultaneously present 
at any given moment.? Second, it describes the rabbis’ own hermeneutical 
process in which meanings are produced through intertextual juxtapositions.!6° 
Unlike a logocentric hermeneutics that resolves relations of similarity through 
substitutions that collapse difference (metaphor), the rabbis combine related 
terms through juxtaposition and contiguity, perceiving resemblance without 
erasing difference (metonymy).!® 

The contrast between the two approaches is apparent when one com- 
pares the scriptural interpretation of the rabbis with the interpretations 
of biblical exegetes steeped in classical hermeneutical theory. Lexical sym- 
bolism, the movement from the literal to the figurative in which the figu- 
rative meaning substitutes for and cancels the literal meaning of the word, 
is featured in Christian allegoresis that continues the Aristotelian mode of 
thinking about language and metaphor.!®* Indeed, the technique of alle- 
gory, which had been applied by Greek exegetes of Homer and Hesiod in 
order to ‘remove’ impieties and elements inconsistent with central tenets 
of Greek philosophy, became a central technique of the church in inter- 
preting Scripture.!®3 It passed to some church fathers through Alexandrian 


158 Ibid., 40, 47, 49. 

159 See ibid., 76: ‘The Biblical text, we noted, is not conceived as a linear, chronological, prop- 
ositional narrative, but as an elliptical, truncated, non-chronological system of signs; the 
principles of contiguity, juxtaposition, and the like make up its fabric’. 

160 See ibid., 76: ‘In this sense, the midrash is itself conceptually akin to the Bible, an imita- 
tion, reconstruction, or perhaps better, continuation of the text itself’. 

161 Ibid., 77. Handelman’s terminology follows Jakobson, ‘Two Aspects, who employed the 
term metaphor to refer to a relation of substitution that collapses the difference between 
two terms and metonymy to refer to a relation of contiguity and association that preserves 
the difference between two terms. This chapter adopts the same usage. 

162 Handelman, Slayers of Moses, 54. This is not to say that all Christian interpretation 
engages in allegoresis nor is it to say that no Jewish interpretation does, and Handelman 
points repeatedly to Philo as an example of the latter. 

163 Handelman, Slayers of Moses, 85. 
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Judaism, and specifically Philo,!64 who used allegory apologetically, to har- 
monize the biblical text with Greek philosophy. Similarly, Paul and some 
church fathers used typology and allegory to reveal the spiritual and philo- 
sophical truths behind the often crude and plainly historical letter of the 
text. Origen and Clement, who together established the allegorical method 
in the church, were deeply influenced by Philo (who is referred to by name 
in Origen’s work). While Philo viewed the allegorical meaning of the text as 
superior to the historical meaning, he did not annul the historical mean- 
ing; for Paul and for church fathers committed to the ‘shadow-substance’ 
distinction inherited from Greek philosophy, however, the restoration of 
the proper, spiritual meaning cancelled the figurative meaning for which it 
was substituted.!65 

By contrast, ‘in Rabbinic thought, the relation of the word to the thing is 
nota relation of substitution’ but rather ‘contiguity, juxtaposition, and associa- 
tion’ where ‘resemblance never effaces differences, as if never becomes is, the 
literal is never cancelled’!6° Through established relationships of contiguity 
rather than substitution, the integrated play of verbal symbols and concepts 
in midrash is not merely re-productive or re-presentative, but generative.!6” 
Further, 


there is never any one single interpretation to which all understanding 
of the text aims, but a continuous production of multiple meaning. In 
midrash, one Rabbi can interpret a verse in several different ways, and 
conflicting interpretations are placed side by side with no concern for 
reconciling them.... There is no hierarchical scheme in midrash; no inter- 
pretation has more authority than any other. 

... Since the text acts as a new stimulus each time it is interpreted, it 
therefore requires different determinate meanings by different personali- 
ties at different times, or even at the same time.168 


According to Handelman, rabbinic interpretation relinquishes the idea of the 
finality of the biblical text in favor of a kind of indeterminacy. Indeterminacy 


164 Here Handelman follows Wolfson, ‘Greek Philosophy’. 

165 Handelman, Slayers of Moses, 80. 

166 Ibid., 55. 

167 For the differentiation between scientific concepts that consist of definitions, statements, 
and conclusions, and rabbinic conceptualization, which is tied to verbal symbols that are 
variable, replaceable, and resist definition and finalized statements, Handelman drew on 
Kadushin, Rabbinic Mind. 

168 Handelman, Slayers of Moses, 75. 
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of meaning is not to be misconstrued as a literal infinity of meaning. 
Indeterminacy refers merely to a state of incompleteness that enables and is 
the condition for continuous productivity.6° Drawing on Levinas, Handelman 
noted: ‘The letter for the Jew does not press for fulfillment and transcendence; 
it refers, instead, to another sign’!”° 

Handelman’s description of a hermeneutical distinction between midrashic 
and patristic exegesis as represented by the allegorical method adopted by 
some (but not all) church fathers (especially Origen, Clement, and Augustine), 
finds support in the sources themselves. This support may be seen in state- 
ments by various church fathers denouncing the reading practices of the Jews, 
as Handelman herself pointed out: Origen attributed the Jews’ refusal to accept 
Jesus to their failure to understand the spiritual sense of the text rather than 
its letter. For Augustine, the blindness of the Jews consisted in their taking the 
signs of spiritual things for the things themselves, in failing to see that there 
is a one-to-one relationship between words and things, signs and referents, a 
relation of nominal substitution. Jews, he maintained, are slaves to the sign, 
but the Christian is free from signs and elevates the signs to the things they 
represent.!7 This emic testimony is an important rejoinder to those who view 


169 Handelman’s notion of indeterminacy has been repeatedly misconstrued not only 
by her critics, but by those more positively inclined to her views. For example, Fisch, 
‘Hermeneutic Quest’, 255, writes, ‘Midrash is open and yet it is also not open — an aspect 
overlooked in Susan Handelman’s otherwise helpful discussion of rabbinic interpretation 
and its bearing on modern literary theory’. In fact, Handelman did not view midrash as 
lacking all constraints and to construe her this way is to mistake her claim of polysemy 
for a claim of omnisemy. The rabbis embrace many meanings but not all meanings. (On 
this point, see the discussion of Stern below.) (This misconstrual of the concept of a signi- 
fier’s ‘infinity’ appears also in Reed, ‘Reading Augustine’, 75-77. In her insightful compara- 
tive analysis of midrashic and Augustinian interpretations, Reed suggests that the rabbis’ 
rejection of a particular reading of the story of the Watchers violates their hermeneutical 
commitment to polysemy, but this is not so. The commitment to polysemny, i.e., the aver- 
sion to establishing one univocal meaning, is not to be confused with the acceptance of 
any and all meanings, or omnisemy.) In Handelman’s view, midrash is an infinitely produc- 
tive yet bounded activity. Indeed, the very passage in Handelman (Slayers of Moses, 80) 
faulted by Fisch and others makes it clear that when Handelman speaks of the text’s inde- 
terminacy and lack of finality, she refers to its incompleteness, which is the quality that 
enables the constant production of meanings through techniques of metonymic read- 
ing (i.e., combinations, juxtapositions, associations) within a bounded (i.e., finite) field of 
serious play. It does not mean that any interpretation is possible or that no interpretation 
can be rejected. On the understandable tendency of scholars to confuse polysemy with 
infinite or absolute indeterminacy of meaning, see Fraade, ‘Rabbinic Polysemy’, 3, ng. 

170 Handelman, Slayers of Moses, go. 

171 Ibid., 16-17. Augustine’s views are found in On Christian Doctrine 2.10, but especially 
3-5-9. 
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Handelman’s account of the divergent philosophies of meaning, truth, and 
language underlying rabbinic midrash and Christian allegoresis as no more 
than the anachronistic imposition of a contemporary literary theorist. On the 
contrary, several church fathers characterized the difference between rabbinic 
and Christian interpretation of Scripture as grounded precisely in different 
philosophies of language and theories of meaning as outlined by Handelman. 

Certainly, not all church fathers engaged in extensive allegory and Handelman 
was careful to note such figures as Jerome, who insisted on the historical 
meaning of the biblical revelation, and Chrysostom, Theodore, and Theodoret, 
who based their typological readings on the literal sense. Nevertheless, these 
instances of Christian preoccupation with the historical meaning of the text 
are not matched by a rabbinic preoccupation with allegory in its classic or 
Philonic form, and the stigma of Jewish literalism was a constant in Christian 
condemnation of Jewish thought.!” 

Although she entertained the possibility of a genetic relation between the 
rabbinic interpretative tradition and contemporary movements in criticism, 
Handelman herself noted that the historical question can be set aside. What 
is important are the ‘striking and profound structural affinities’ between rab- 
binic models of interpretation and the work of such thinkers as Freud, Derrida, 
Lacan, and Bloom that can shed light on the concepts of meaning or philoso- 
phy of interpretation underlying midrashic tradition. She wrote, ‘I have sought 
not so much to trace the historical influence of Christianity or Judaism on the 
history of criticism as to examine by a comparative method the general struc- 
tural models of interpretation, which may roughly be labelled Rabbinic and 
Patristic, and their relation to theories of meaning in certain modern think- 
ers’.!73 Moreover, ‘when I speak of Greek, Rabbinic, or Patristic thought, I am, to 
be sure, using the terms in a broader sense than usual. I am, however, trying to 
define certain structures of thought and patterns of organizing reality rather 
than set bodies of historical literature’.!”4 

Handelman sought to move beyond the positivistic historicist methods of 
the Wissenschaft movement with its orientation to the text as representing and 
reflecting a history — whether the history of its own composition, redaction, and 
transmission, or its various social, political, and historical referents.!”5 She grap- 
pled with the very literariness of rabbinic midrash and was a pioneer in employ- 
ing literary analysis, literary theory, and especially theories of intertextuality. 


172 Handelman, Slayers of Moses, 99. 
173 Ibid., xv. 

174 Ibid., xvi. 

175 Ibid., 76. 
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Even though her stimulating thesis was not well received and her contribution 


marginalized,!”6 studies focusing on midrash as a highly intertextual interpre- 


tative practice underwritten by specific theories of language, truth, and mean- 


ing soon proliferated.!”” 


176 


177 


In his 1984 review, David Stern (‘Moses-cide’) described Handelman as asserting a 
rigid and historically insupportable bifurcation between Jewish/rabbinic and Greek/ 
Christian interpretation. In fact, Handelman took pains to clarify that her claims were 
more structural than historical, that her labels ‘Greek, ‘rabbinic’, and ‘patristic’ referred 
more properly to structures of thought than bodies of historical literature, and that the 
Jewish-Christian binary was far from rigid. (Indeed, she points to the Jewish allegorist 
Philo and certain non-allegorizing church fathers as disrupters of the binary.) In addi- 
tion, Stern construed Handelman’s conceptual binary as tantamount to a denial of Greek 
influence on the rabbis, a view that Handelman does not endorse. (As Hidary, Rabbis 
and Classical Rhetoric, and Hayes, What’s Divine, would show some decades later, the 
distinctive approach to language, text, and truth expressed in many — not all — rabbinic 
sources and outlined by Handelman emerged from a deep engagement with various ele- 
ments of Hellenistic culture, especially Stoicism and the Second Sophistic; for details, see 
chapter 6 of the current volume.) Stern further attributed to Handelman the claim that 
the difference between Judaism and Christianity boils down to a difference in ‘exegetical 
procedure’, and then proceeds to refute that claim with examples of New Testament and 
rabbinic interpretation that employ similar exegetical procedures. However, Handelman 
did not claim that the hermeneutical difference she describes is purely ‘procedural’. She 
recognized that there can be surface similarities in both the procedure and themes of 
rabbinic and patristic interpretation but maintained that these similarities do not obvi- 
ate deep differences in their philosophy of language and theories of truth and meaning. 
As an example, the Johannine and Christian motif of the creation of the universe by the 
Logos in its incarnate form, Jesus, and the rabbinic motif of the creation of the world 
via Wisdom in its textual form, the Tora, are clearly similar in theme and substance, but 
express vastly different ontologies and conceptions of language (see Handelman, Slayers 
of Moses, 38 and 100-101). Finally, Stern rejected Handelman’s anti-foundationalist pre- 
sentation of the rabbis. He maintained that the Archimedean point, or transcendental 
signified, that Handelman believed is absent in rabbinic exegesis, is present in the form 
of the divine author of the text. Stern elaborated on the function of God as a guarantor of 
meaning(s) in rabbinic interpretation in Stern, ‘Midrash and Indeterminacy’ (discussed 
infra). 

For another attempt to trace the structural affinities between rabbinic midrash and post- 
modern linguistics, semiotic studies, and literary theory, see Faur, Golden Doves. Writing 
four years after Handelman, Faur, too, identified the distinctive theories of language, 
meaning, and truth underlying ‘philosophy’ and ‘rhetoric’; contrasted the logocentrism of 
Greek and ultimately Western philosophy with the polysemy and intertextuality of rab- 
binic exegesis; and highlighted the latter’s anti-foundationalist view of the universe as a 
semiological text, rather than an ontological being. Faur’s work was received more kindly 
than Handelman’s, though reviews expressed familiar worries about the dangers of bina- 
ries and the tendency to ahistorical ‘essentializing’ that often attends such binaries. See 
for example, the reviews of Aichele, ‘Rabbis’; Eilberg-Schwartz, ‘When the Reader’; and 
Saldarini, ‘Golden Doves’. 


INTERTEXTUALITY AND TANNAIC LITERATURE: A HISTORY 149 


The Midrash and Literature Movement 
The association of midrash with intertextuality surfaced again in 1986, in a 
volume of collected essays entitled Midrash and Literature, edited by Geoffrey 
Hartman and Sanford Budick. As Handelman had sought to do, the volume 
editors attempted to highlight the resemblances between midrash and cen- 
tral aspects of contemporary literary theory.!”* They noted that these resem- 
blances include an ‘open’ mode of interpretation 


that is experienced in the shuttle space between the interpreter and the 
text. Abiding in the same intermediary space is a whole universe of allu- 
sive textuality (the history of writing itself, some say) which lately goes 
by the name intertextuality. In this spacious scene of writing the inter- 
preter’s associative knowledge is invested with remarkably broad powers. 

... By confronting the undecidability of textual meaning, this spe- 
cies of interpretation does not paralyze itself. Instead its own activity is 
absorbed into the activity of the text, producing a continuum of intertex- 
tual supplements, often in a spirit of high-serious play.!”9 


According to the editors, midrash is a symbiosis of interpretative and creative 
writing that features an undecidability of textual meaning, and the phenomena 
of intertextuality and supplementarity.!8° Many of the volume’s essays devel- 
oped central ideas and themes first articulated by Handelman.!*! In his essay, 
Harold Fisch concurred that midrash ‘does not translate the concreteness 
of the Bible episode into the realm of abstraction’.!®* He explicitly endorsed 
Handelman’s description of midrash as establishing metonymic relationships 
and emphasized the multiplicity of interpretations in midrash, none of which 
is held to be final or exclusive.!83 Analyzing 2 Chronicles 15’s metonymic reuse 
of earlier oracles of doom, Michael Fishbane underscored the complex inter- 
textuality of biblical culture.18* Reflecting on the open nature of Scripture, 
Betty Roitman argued that the Tora ‘presents itself to the midrashic interpreter 


178 See Hartman and Budick, Midrash and Literature, x, where, despite the alignment of pur- 
pose, there is no citation of Handelman’s pioneering work in this domain. 

179 Ibid., xii. The similarity to Handelman’s work — which also emphasizes midrashic inter- 
textuality, undecidability of meaning, continuation of the activity of the text, and serious 
play — is striking. 

180 Ibid., xi. 

181 But, with the exception of Fisch, none contains a reference to Handelman’s work. 

182 Fisch, ‘Hermeneutic Quest’, 215. 

183 Ibid., see especially 216, 213, and 233, n5. 

184 Fishbane, ‘Inner Biblical Exegesis’, 33-34. 
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as a global corpus, a vast labyrinth of meaning in which all paths are possible’!®5 
and highlighted the intertextual character of midrashic interpretation.'®® 

In a 1987 article, Gerald Bruns pointed out that the very extravagance of 
midrash had led scholars to construe it as a purely literary rather than a her- 
meneutical phenomenon. This aesthetic view of midrash argued that ‘since 
midrash cannot be taken seriously as interpretation, it can be appreciated 
only as literature or art: it is creativity rather than commentary’!®” — the very 
dichotomy that Rawidowicz had sought to overcome by insisting that all 
interpretation is, also, creative. Bruns cited the work of Jacob Neusner as an 
example of the failure to take seriously the hermeneutical aspect of midrash, 
and the reductive view of midrash as a formal mechanism for the communica- 
tion of rabbinic ideology in the guise of exegesis.18° By contrast, Burns argued, 
midrash is founded on the 


ancient hermeneutical insight (that) as the Rabbis, Augustine, and Luther 
knew, the Bible, despite its textual heterogeneity, can be read as a self- 
glossing book. One learns to study it by following the ways in which one 
portion of the text illumines another... (the parts) relate to one another 
reflexively, with later texts, for example, throwing light on the earlier, 
even as they themselves always stand in the light of what precedes and 
follows them.!89 


185 Roitman, ‘Sacred Language’, 160. 

186 Intertextuality became an important tool in the study of aggada around this time also, 
particularly among comparative folklorists whose interest in identifying shared motifs, 
themes, and structures provided rich fodder for theories of intertextuality. Thus, in her 
1987 study of a rabbinic tale from Leviticus Rabba, Galit Hasan-Rokem explored the way 
motifs, often grounded in oral traditions, become ‘sign-signals’ that imbue a text ‘with 
intertextual relations which are not initially inherent in the text itself’ (76). These motifs 
can serve as associative links between whole complexes of texts (ibid.). Although her own 
approach is largely synchronic, Hasan-Rokem acknowledges the value of the compara- 
tive method of the historical-geographical school of folklore studies. The comparative 
method identifies variants that can help scholars track the elements of the semiotic sys- 
tem in the text, if not concrete links of influence. Nevertheless, Hasan-Rokem’s focus on 
stories and folklore of the post-Tannaic period, rather than midrash of the Tannaic period, 
places her beyond the purview of this chapter. 

187 Bruns, ‘Midrash and Allegory’, 629. 

188 Ibid., 645, ng. Bruns cited Neusner’s Midrash in Context, but one might cite many other 
works by Neusner as instances of the same approach. In this context, Bruns did not men- 
tion Susan Handelman, who not only preceded him in decrying historicist approaches 
that dismissed the exegetical aspect of midrash but also offered a robust account of the 
philosophy of language and meaning informing the distinctive midrashic exegetical 
project. 

189 Ibid., 626-27. 
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Bruns cited the famous story in Song of Songs Rabba (ShSR 1.10.2) in which 
Ben Azzai is found ‘linking up the words of the Tora with one another and then 
with the words of the prophets, and the prophets with the Writings’ until the 
words rejoiced as when they were originally uttered at Sinai and fire dances 
around Ben Azzai. The linking of words of Scripture produces new meanings, 
which means that revelation is ongoing and that its medium is midrash.!%° Like 
Handelman, he noted that midrash is dialogical — multiple, heterogeneous, and 
conflicting — and it is the entire dialogue — rather than isolated opinions — that 
is instructive. ‘Interpretations are not logical propositions concerning which 
we have to decide for and against, true or false. They are modes of participation 
in the dialogue with Torah, such that the words of the wise as they engage the 
Torah cannot be isolated from the words of Torah itself’!9! Key to understand- 
ing midrash is the fact that it is a dialogue between text and history, in which 
giving an account of the text does not mean merely construing a meaning but 
resituating the text, ‘translating’ it, showing how it still speaks to its readers and 
exerts its claims in a changed situation.!9? 

In the same article, Bruns discussed allegory, which he viewed as simply 
a more radical interpretation (or translation) of Scripture than midrash. Like 
Handelman, he understood allegory, as practiced by Philo (and the intellec- 
tually akin church fathers Clement, Origen, and Augustine) to be rooted in a 
dualistic theory of signs. Philo ‘translates’ biblical language into the language 
of moral philosophy, decoding the signs in the text in order to recognize the 
underlying philosophical thought (Ayponoia). Allegory was, in antiquity, a phi- 
losopher’s way of taking non-philosophical texts philosophically (and here 
Bruns invoked the principle of charity in interpretation, as articulated by 
W.V.O. Quine). The logic of allegory is the logic of metaphor, which holds that a 
statement or proposition that cannot be literally true must be taken in another 
sense such that it is true.!93 Like Handelman, then, Bruns recognized the 
determining role of ‘truth’ conditions in allegorical treatments of Scripture. 
However, unlike Handelman, Bruns did not attach any great significance to the 
difference between the allegorical pursuit of an underlying philosophical truth 
and the midrashic production of multiple meanings; indeed, he minimized the 
difference between midrash and allegory (as he minimized the differences 
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among all forms of interpretation), since each is — in its own way — merely a 
‘translation’ or resituating of Scripture. 

It is true, of course, that midrash and allegory may be seen as species of the 
same genus so long as that genus is broadly — and rather blandly — defined as a 
dialogue between text and history that seeks to resituate or translate Scripture; 
but it is not at all clear how such a broad generic classification serves a deep 
understanding of either midrash or allegory as disparate species of that genus. 
Bruns himself admitted that allegory is a more radical translation because it 
resituates the text in an alien conceptual framework and presupposes that the 
literal interpretation is incomprehensible; moreover, he stated that Philo’s alle- 
gorization of the Law must be viewed not ‘as a reading out or a reading in but 
as a laying open of a common ground between law and philosophy, or between 
Moses and Plato’!% The fact that such a description cannot be easily applied to 
midrash implies a deep divide between the two activities, as Handelman had 
suggested. 

In 1988, David Stern observed that viewing midrash through the lens of lit- 
erary theory had revolutionized the traditional study of midrash. Despite his 
earlier criticisms of Handelman’s work, Stern acknowledged that midrash was 
now widely viewed as a discourse that avoids the dichotomized opposition of 
literature versus commentary and as embracing a sense of interpretation as 
play that extends the text’s meanings rather than explication that merely arbi- 
trates original authorial intent. He continued to express reservations, however, 
about attempts to invoke midrash as a precursor (even if only structurally) to 
post-structural literary theory, ‘in particular, to deconstruction with its critique 
of logocentrism and the metaphysics of presence’! He argued that rabbinic 
midrash and its hermeneutics have a more complex relationship to logocen- 
trism than simple opposition, emerging as they do from a complex dynamic 
of reception and resistance to the intellectual categories of Hellenism (as well 
as later Christianity and Islam).!°° With this salutary caution, Stern proceeded 
to delineate the difference between midrashic polysemy and the concept of 
indeterminacy as it has figured in modern literary theory. 

For Stern, what differentiates midrash from indeterminacy is not the elabo- 
ration of multiple meanings. In their commitment to multiple interpretation, 
the two are quite similar and can be contrasted with, for example, Qumranic 
pesher (which seeks one correct decoding of Scripture) and Christian allegoresis 
(which assumes a hierarchy of meanings of varying significance rather than a 
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truly polysemous range of separate interpretations). Rather, what differentiates 
midrash from indeterminacy is the latter's formal resistance to closure due to 
the absence of a stable perspective or context to govern understanding and pre- 
vent misunderstanding.!8” By contrast, ‘midrashic polysemy is predicated pre- 
cisely on the existence of such a perspective, the divine presence from which 
all the contradictory interpretations derive’9* Grounding all interpretations in 
the speech of a divine author confers upon contradictory interpretations the 
status of paradox rather than incoherence. At the same time, it is the condition 
for the exclusion of some interpretations. (The rabbis would not accept, Stern 
noted, that Isaiah can be decoded as a reference to Jesus of Nazareth as messiah.) 
Midrashic interpretation is therefore not entirely open or unconstrained!’ and 
Stern pointed to various axioms, rules, and techniques of midrashic hermeneu- 
tics that acted as institutional controls on interpretation. Moreover, that fact that 
midrashic interpretations are grounded in genuine textual irregularities ‘mili- 
tates against the worst excesses of unbridled polysemy’.2 

Stern's elaboration of the institutional constraints on midrashic interpre- 
tation did not, however, establish an underlying theoretical constraint on 
midrashic interpretation. Nor did it resolve the question of indeterminacy, 
since it is possible for interpretation to be constrained (by elements of the text, 
features of the interpreting mind, and the conditions mediating the interac- 
tion between the two) and still indeterminate (i.e., open) in the sense of being 
resistant to a single/final reading. Thus, pointing to the role of various con- 
straints in the midrashic project did not in itself resolve the question of theo- 
retical indeterminacy. A few years later, Daniel Boyarin would continue in the 
path of theorizing not only the difference between midrash and other modes 
of interpretation, but how this difference contributes to the fundamentally 
intertextual character of midrash. 


Midrash and Intertextuality: Daniel Boyarin 
A major contribution to the scholarly attempt to comprehend midrash as a 
hermeneutical phenomenon using the tools of contemporary literary theory 
is found in Daniel Boyarin’s Intertextuality and the Reading of Midrash, pub- 
lished in 1990. While generally endorsing Bruns’s approach, Boyarin deviated 
from him on the question of the distinction between midrash and allegory 
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and returned, ultimately, to Handelman’s insight that the two are enabled by 
radically different philosophies of language, meaning, and truth. In addition, 
Boyarin provided an enriched understanding of midrashic intertextuality. 
Like those in the midrash and literature movement, Boyarin insisted that 
any account of midrash must avoid historicist reduction and take seriously the 
claim that what the rabbis are doing is reading; and it must be able to explain 
how a committed reading of Scripture works in rabbinic culture.2 In offer- 
ing a theory of midrash, he sought a middle path between Isaac Heinemann’s 
romantic depiction of midrash as the subjective historiography of a creative 
genius removed from historical and social meanings, and a reductive histori- 
cist depiction of midrash as the (mere) reflection of historical circumstances 
rather than an interpretive practice.2°* Invoking contemporary philosophical 
and literary theory, he asserted that there are no value-free, true, and objec- 
tive renderings of documents; they are always filtered through the cultural 
socio-ideological matrix of the reader.2°3 As was true for Handelman, the 
notion that informed Boyarin’s reading of midrash was ‘intertextuality’, but in 
an even more expanded sense. For Boyarin, intertextuality refers not only to a 
text’s conscious and unconscious citations of earlier discourses, or its dialogi- 
cal contestation of its own assertions, but also the cultural codes — ideologies 
and assumptions, conscious or unconscious — that both constrain and allow 
the production of new texts within a culture. Agreeing with Bruns that the 
intertextual reading practice of midrash is an outgrowth of the intertextuality 
within the Bible itself, Boyarin offered his own definition of midrash as 


radical intertextual reading of the canon, in which potentially every part 
refers to and is interpretable by every other part. The Torah, owing to its 
own intertextuality, is a severely gapped text, and the gaps are there to be 
filled by strong readers, which in this case does not mean readers fight- 
ing for originality, but readers fighting to find out what they must in the 


201 Boyarin, Intertextuality, 15. 
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holy text. Their own intertext — that is, the cultural codes which enable 
them to make meaning and find meaning, constrain the rabbis to fill in 
the gaps of the Torah’s discourse with narratives which are emplotted in 
accordance with certain ideological structures.?* 


According to Boyarin, the fundamental moment of all midrashic forms is the 
co-citation of verses. These all-pervasive scriptural quotations that form the 
warp and woof of midrash are not mere prooftexts cited to confirm a claim; 
nor are they poetic allusions, but rather intertexts or co-texts that generate new 
meanings. The verses of the Bible are a repertoire of semiotic elements that 
can be recombined into new discourse; it is the dialogical, or intertextual, jux- 
taposition of verses that reveals or creates some new communication.2% 

Thus, midrash is intertextual insofar as its discourse is built from textual 
fragments as a biblical mosaic; but midrash is also intertextual insofar as it 
is a dialectical or dialogical reading of Scripture that is responsive to the lat- 
ter’s own gaps and heterogeneity.2°° Midrash creatively, but not open-endedly, 
resolves these gaps and replicates this heterogeneity: 


The biblical narrative is gapped and dialogical. The role of the midrash 
is to fill in the gaps. The materials which provide impetus for the specif- 
ics of the gap-filling are found in the intertext in two ways: first in the 
intertext provided by the canon itself, the intertextual and interpretive 
interrelations which exist and which can be made to exist between dif- 
ferent parts of the canon, and second, within the ideological intertextual 
code of the rabbinic culture. The midrash is not, then, a reflex of that 
ideology but a dialogue with the biblical text conditioned and allowed by 
that ideology -andas such is no different from any other interpretation.?°” 


Several chapters of Boyarin’s book were devoted to the close analysis of pas- 
sages from the Mekhilta de-R. Yishmael that are both illuminated by and con- 
firm this intertextual conception of midrash. 

Like Handelman, Boyarin described the famous ‘indeterminacy of midrashic 
reading as a figure for its allowance of several equally possible ways of filling 
in the biblical text’s gaps.?°° He, too, noted that rabbinic commitment to this 
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principle is dramatically illustrated by the fact that one and the same rabbi 
might mobilize different co-texts in order to generate diametrically opposed 
readings of a particular verse.29 

That one Tanna can offer two diametrically opposed midrashic readings of 
a biblical text also stands as a challenge to those who would reduce midrash to 
the communication of personal and extra-textual ideology. Alternative read- 
ings, whether offered by a single Tanna or different Tannaim, are generated by 
the choice of different intertextual allusions or co-texts (Handelman would 
say ‘juxtapositions’) within the textual system. Although the choice of a co-text 
or intertextual context may involve ideology, the possibilities are not arbitrary 
but determined by the larger textual system. Even when, as often happens, an 
individual Tanna presses for a single interpretation, the cumulative effect of 
the midrash as a compilation of readings by various Tannaim is to highlight 
ambiguity and the possibility of multiple meanings. 

The task Boyarin undertook aligned with that pioneered by Handelman: 
to identify structural affinities between the postmodern challenge to the 
Platonic-Aristotelian logocentric understanding of language on the one hand 
and rabbinic midrash on the other, in order to make possible an appreciation 
of midrash as genuinely interpretative.?!° Like Handelman, Boyarin saw liter- 
ary theory as the indispensable tool for the interpreter of Bible and midrash (x), 
and the theoretical context for his work, as for hers, was the philosophical project 
of Jacques Derrida. Like Handelman, Boyarin relied on Derrida’s demonstration 
‘that the conception of the univocity and transparency of meaning is none other 
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than a philosophical possibility — indeed, a quite problematic possibility, not a 
logical necessity’. In his view ‘this questioning of the Platonic-Aristotelian (ulti- 
mately Enlightenment) understanding of language makes possible a space for 
a more sympathetic reading of midrash as an interpretative act.?! Turning his 
attention to the theory of language, truth, and meaning that informs midrashic 
interpretation, Boyarin asserted: ‘All of them are more or less different from the 
commentary of the European traditions in that they do not seem to involve the 
privileged pairing of a signifier with a specific set of signifieds.?! 

Boyarin also elaborated on earlier scholarship contrasting the reading prac- 
tice of midrash (which interprets by correlating text to text) with allegory 
(which interprets by correlating text to hidden meanings).”!3 Concerning the 
Mekhilta de-R. Yishmael’s use of the Song of Songs to interpret the book of 
Exodus, Boyarin wrote, 


We must clearly distinguish the midrashic reading of the Song from 
that of allegorists such as Origen.... The direction of Origen’s reading is 
from the concrete to the abstract, while the direction of midrash is from 
abstract to concrete. 

... the Alexandrian father has discussed in detail the theory behind his 
allegoresis. It is explicitly founded on a Platonic-Pauline theory of cor- 
respondence between the visible things of this world and the invisible 
things of God. 

... (There is) a perfect correspondence between the ontology of the 
world and that of the text. In both there is an outer shell and an inner 
meaning. We see accordingly the metaphysical grounding of the alle- 
gorical method used by Origen, and indeed by Philo as well. In order for 
Scripture to have an ‘inner meaning’ there must be an ontological struc- 
ture that allows for inner meaning. Allegoresis is thus explicitly founded 
in a Platonic universe. 

... All this is very far from the description of hermeneutic activity 
which the midrash offers.... Ben Azzai does not speak of achieving the 
original meaning or inner meaning or hidden meaning of Torah, but only 
of having read in such a way that he reconstituted the original experience 
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of revelation. He did what he did, not by linking texts with their mean- 
ings but by linking texts with texts, that is, by revealing the hermeneutical 
connection between the Prophets and Writings and the Torah. For the 
midrash the correspondences are not between things seen and their hid- 
den or inner meanings, but between texts and the historical contexts in 
which they were produced or to which they apply, or texts and other texts, 
between signifiers and signifiers, not between signifiers and signifieds. 

... (Origen’s) type of allegoresis is only possible in a Platonic world of 
ideal forms, for which there is precious little evidence in early rabbinic 
thought.?4 


Boyarin argued that the rabbis viewed the books contained in the Ketuvim 
(the third section of the Hebrew Bible) as readings of the pentateuchal narra- 
tives, hermeneutic keys that unlock those narratives’ meaning(s). Thus, in the 
Mekhilta de-R. Yishmael, verses from the Song of Songs are interpreted not by 
identifying their signifieds but by identifying their co-texts (or intertexts), the 
texts of the Tora which decode them and which they in turn decode. In this 
way, the two texts, or signifiers, mutually read each other: the ahistorical fig- 
ures in the Song of Songs are made concrete by being identified with particular 
situations and characters in the historical narrative of the book of Exodus; at 
the same time, the historical narrative in Exodus is imbued with axiological 
power drawn from the verse in the Song of Songs. 

According to Boyarin, intertextual readings relate signifier to signifier 
because the highest reality other than God is God’s Tora, and not an abstract 
idea; therefore, the highest level of reading is intertextual, connecting texts 
to the ultimate text and not allegoresis, connecting texts to abstract ideas. 
Like Handelman, he argued that it was only in certain circles — the Hellenistic 
Judaism of Philo or the later Platonically influenced Judaism of the post- 
talmudic period — that allegorical reading methods prevailed. 

Boyarin expanded on this binary presentation in Carnal Israel: Reading Sex 
in Talmudic Culture, and like Handelman, he traced the allegorical method of 
scriptural interpretation to Paul’s Platonizing distinction between flesh and 
spirit.?! In this binary opposition, 


meaning exists as a disembodied substance prior to its incarnation in 
language, that is, in a dualistic system in which spirit precedes and is 
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primary over the body. Midrash, the hermeneutic system of rabbinic 
Judaism, seems precisely to refuse that dualism, eschewing the inner-outer, 
visible-invisible, body-soul dichotomies of allegorical reading. Midrash 
and platonic allegory are alternate techniques of the body.”!6 


Here, Boyarin reminded his readers that the ancients themselves drew a direct 
connection between anthropology and hermeneutics. As noted by Handelman, 
Origen and Augustine denounced the Jews for their failure to understand 
the spiritual sense of the text rather than its letter, a blindness owing to and 
reflective of their carnal preoccupation with the concrete historical sense of 
Scripture and the body as the sites of human significance.?!” 

In the same volume, Boyarin construed intertextuality more specifically as 
connoting the dialogical structure of rabbinic works. He noted that rabbinic 
texts ‘are openly intertextual (dialogical) in their structure, perhaps more so 
than any others in literary history’.?!8 As authorless anthologies of quotations 
and discussions, these works present themselves structurally as dialectical 
argument among rabbis that is most often and typically open-ended. Boyarin 
contrasted the differing ‘social semiotics of controversy’ found in Christian 
and rabbinic textual cultures respectively. In the former case, competing views 
are presented primarily in distinct, monological works. In the latter case, com- 
peting views are incorporated into a single work and placed in dialectical rela- 
tionship on equal footing in terms of authority, creating an indeterminacy.?!9 
The indeterminacy of rabbinic texts, Boyarin noted, 


is not to be located at the level of epistemology or theology but at the level 
of a social practice that does not wish to decide between competing views 
of a dialogical authority. Each one of the rabbis may indeed be sure that 
he is correct in his views, but our finally redacted and authoritative texts 
encode an ability or unwillingness to decide between competing views, 
and it is this which becomes the dominant in this cultural moment.?2° 


Boyarin extended this idea in Border Lines: The Partition of Judaeo-Christianity, 
where he argued that rabbinic polysemy and pluralism are to a large extent 
the late invention of fifth- and sixth-century redactors of the Babylonian 
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Talmud through the dialectical juxtaposition of earlier, monological tradi- 
tions (a pointed contrast to orthodox Christianity and its encoding of dissent 
as heresy). At the same time, he argued, the post-Amoraic Babylonian rabbis 
produced narratives retrojecting the polysemy and pluralism they celebrated 
to the very origins of the rabbinic movement in Tannaic times. 

While these claims may illuminate post-Amoraic ideology and textual activ- 
ity, it is not clear that they provide an adequate account of Tannaic textuality, 
and the Tannaic midrashim in particular. Objecting to Boyarin’s minimization 
of the dialogical character of Tannaic literature, Steven Fraade argued that 


interpretive polysemy and legal multivocality (if not absolute indetermi- 
nacy) are well attested in our earliest tannaitic rabbinic corpora, both 
as textual praxis and as theological thematization.??! The fact that there 
may be in those early collections fewer explicit and less elegant examples 
of the latter than of the former (which can be found on virtually any page 
of tannaitic midrash, Mishnah, and Tosefta) should not be surprising, as 
that is what we would expect by the very nature of thematization and 
narrativization over time: lagging in its arrival but more progressively 
robust in its articulation.?2? 


Fraade maintained that Tannaic textuality is most profitably compared not 
with later and more explicitly dialogical talmudic works, but with geographi- 
cally and temporally proximate works —- Second Temple Jewish scriptural 
interpretation and legal writings, the New Testament, and even early Christian 
writings. Set alongside these works, Tannaic literature is remarkable for both 
its dialogical rhetoric and dialogical praxis. Multiple interpretations and legal 
opinions are presented not merely in juxtaposition, but in rhetorical dialogue, 
both implicit and explicit. Thus, insofar as intertextuality may be understood 
as connoting dialogical structure, Fraade’s work demonstrated the highly inter- 
textual character of Tannaic midrashim.??3 


221 Fraade, ‘Rabbinic Polysemy’, 4, explained that by ‘thematization’, he means ‘passages, 
often narrativized, that portray rabbinic polysemy or pluralism not simply as textual 
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Literary Theory Meets Historical-Critical Study 

As we have seen, the appreciation of Tannaic literature as interpretatio gained 
steam in the latter decades of the twentieth century and was informed by 
contemporary developments in hermeneutics and literary theory, including 
theories of language, meaning, textuality, and intertextuality. This is not to say 
that philological and historical-critical investigation of Tannaic texts — with its 
focus on questions of provenance, date, authorship, and textual identity — had 
ceased. It continued unabated, and by the early twenty-first century, scholars 
began to bridge the two approaches, asking how the hermeneutical and literary 
studies of the past quarter century might shed light on traditional historical- 
critical questions relating to the authorship, date, provenance, composition, 
and redaction of the texts. We see this rapprochement, for example, in the 
work of Azzan Yadin-Israel. Yadin-Israel returned to the two topics that domi- 
nated the traditional scholarship on the Tannaic midrashim — debates over the 
nature of midrash as midrash yotser or midrash mekayyem and the two-schools 
hypothesis — but the questions for which he seeks answers are not historical 
but literary and hermeneutical. 

Yadin-Israel argued that the R. Akiva/R. Yishmael distinction, regardless of 
questions of historicity, should be viewed as shorthand for a set of distinct and 
recognizable interpretive practices, assumptions, and terms that appear pri- 
marily in the halakhic sections of Tannaic works.?*4 Specifically, Yadin-Israel 
argued that midrashic works traditionally associated with the schools of 
R. Akiva and R. Yishmael exemplify distinctive and co-occurring hermeneuti- 
cal ideologies as well as distinct understandings of the nature of the (inter- 
textual) relationship of Scripture to independently sourced halakhic tradition. 

For the school of R. Yishmael (as exemplified especially in the Mekhilta), 
Scripture is the supreme authority regarding its own meaning, and the inter- 
preter’s role is a passive one. The interpreter submits to Scripture rather than 
the other way around and is guided by the text in explicating its legal teach- 
ings. Thus, midrash is understood by R. Yishmael to be a mode of exegesis that 
generates legal conclusions from Scripture in a disciplined and intertextual 
manner constrained by linguistically and semantically ‘marked’ elements 


these many terms as well as the distinction between thematization and praxis, and for a 
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in the scriptural text itself (midrash yotser).225 For the school of R. Akiva (as 
exemplified especially in the Sifra), midrash is a practice that serves not to 
generate halakhot from Scripture but to anchor existing halakhot within the 
scriptural text. Working without regard for a contextual or commonsense con- 
strual of the text, the interpreter takes an active role in locating independent 
legal traditions in Scripture (midrash mekayyem) in a purely formal manner. 
In other words, the espousal of an intertextual relationship of Scripture and 
halakha is a feature of both schools, but the nature of that relationship differs 
dramatically: one is, or rhetorically presents itself as, semantically constrained, 
contextually driven, and exegetical; the other, despite adopting a formal rheto- 
ric of exegesis, is often semantically vacuous and undisciplined, acontextual, 
and eisegetical. 

While Yadin-Israel eschewed an investigation of the historical origins and 
precise chronology of these competing approaches, he did describe their his- 
torical fate within the rabbinic movement: the Akivan method ultimately pre- 
vailed over that of the school of R. Yishmael. There is, he pointed out, a certain 
irony here. For the Akivan school, the inherited legal traditions (paradosis) 
enjoyed an authority independent of Scripture — hence the need to preserve 
them. But in order to preserve them and bolster their authority in the eyes of 
those who view Scripture as the sole authority on matters of law, the Akivan 
school employed extreme interpretative techniques that linked independent 
traditions to scriptural verses. In so doing, they implicitly granted victory to the 
Yishmaelian perspective according to which derivation from Scripture is the ulti- 
mate authority, yet they did so in Akivan terms, through non-contextual inter- 
pretative techniques.??° Ironies aside, as Yadin-Israel recognized, by Amoraic 
times, scriptural authority had become the normative authorizing model for 
legal teachings. Increasingly, sages were lauded as Tora scholars rather than 
faithful tradents of extra-textual traditions.?2” 


225 Fora full exposition of these views, see Yadin-Israel, Scripture as Logos. 

226 For the irony that R. Akiva, the icon of Pharisaism, undermined the independent author- 
ity of paradosis by connecting halakhot to Scripture, see Shemesh, ‘Laws of Incest. 
Describing the pressure on Pharisees to locate independent halakhic tradition in 
Scripture, Shemesh and Yadin-Israel echoed the very similar hypothesis of Lauterbach. 
The former scholars located this activity in a much later period and provide firmer textual 
evidence for it, but the basic insight is the same. 

227 At the same time, other rhetorical techniques for shoring up the authority of inherited 
traditions or customary practices that lacked a scriptural base were devised, such as the 
declaration that a certain law is a halakha le-Moshe mi-Sinai, i.e., ‘a law (given directly and 
orally) to Moses at Sinai’ and thus not derivable from Scripture. For a full discussion of the 
designation halakha le-Moshe mi-Sinai, see Hayes, ‘Halakhah le-Moshe mi-Sinav. 
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As noted by Ishay Rosen-Zvi, Yadin-Israel’s signal contribution was to con- 
nect, perhaps for the first time, the study of the legal material, so central to the 
Tannaic intellectual project, to the broader discussions of ancient Jewish herme- 
neutics. Prior to Yadin-Israel, studies of the techniques, attitudes, and ideolo- 
gies of ancient biblical interpretation rarely included the Tannaic midrashim, 
and those that did, such as Boyarin’s groundbreaking study of the Mekhilta 
de-R. Yishmael, focused on the non-legal portions of these works.?28 

Recent studies have continued to investigate the hermeneutical ideologies 
underlying Tannaic technical terminology and exegetical techniques. Building 
on Yadin-Israel’s insights regarding the Yishmaelian distinction between marked 
textual units ripe for interpretation and unmarked textual units that are insus- 
ceptible to interpretation, Rosen-Zvi has argued that the notion of ‘markedness’ 
may be applied to the midrashic practice itself. Thus, in addition to viewing 
Scripture as a text that includes its own interpretive rules, the Yishmaelian 
midrashic works mark their own textual corpus with implicit indications of the 
types of readings that are sanctioned, differentiating semantic content from 
lexical meanings, and suggesting a hierarchy between them.”?9 As an example, 
the term kishmuo (as it is heard) introduces a primary lexical interpretation of 
a scriptural term that will be rejected in favor of a ‘correct’ meaning produced 
by the application of complex and mostly intertextual midrashic tools. Use 
of this term, and others analyzed by Rosen-Zvi (bemashma, eino tsarikh, and 
ba ha-katuv lelamdakh) intimates that exegetical manipulation is a conscious 
choice. He writes, ‘Not only is Midrash a reflective and conscious act, but it is 
also able to denote this component of its own nature with a special term’ That 
such terms appear in Yishmaelian midrashim is consistent with these works’ 
systematically expressed consciousness of different interpretive options and 
levels of interpretation.29° 


The Contribution of Orality Studies 
As we have seen, applying the lens of intertextuality either implicitly or explic- 
itly has led to important insights concerning the diverse ways in which Tannaic 
midrash relates to Scripture (formal linkage vs. exegetical engagement); the 


228 Rosen-Zvi, Joining the Club’, 156-57. 

229 Rosen-Zvi, ‘Structure and Reflectivity’, 279. 

230 Whether the Yishmaelian midrashim first identified scriptural markedness and then 
mimicked it in their own corpora or projected their own practice onto the biblical texts, 
and whether technical terms describing Tannaic exegetical processes are more rhetorical 
than real, are points of disagreement between Yadin-Israel and Rosen-Zvi; see Rosen-Zvi, 
‘Structure and Reflectivity’, 295, n40 and 297, n48. For more on the exegetical self- 
consciousness of Tannaic works, see Halbertal, Interpretive Revolutions. 
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rabbinic perception of the scriptural text; the production of individual Tannaic 
interpretations of Scripture through processes of gap-filling and the co- 
citation of texts; the dialogical character of Tannaic sources as whole redacted 
works; and the hermeneutical ideologies signaled by the use of specific techni- 
cal terms and interpretive techniques. But intertextuality has also illuminated 
the complex activity of Tannaic text study and transmission. The intertextual 
process of text study and transmission was the focus of scholars who drew on 
orality studies in their analysis of Tannaic texts. While these scholars empha- 
sized the role of oral performance in the study and transmission of rabbinic 
tradition, they did not deny the existence and use of written texts. They insist, 
however, on the fluid nature of such written texts as may have existed, and on 
the shaping influence of oral performance. Study and transmission are there- 
fore extensions of the very process of composition. 

Martin Jaffee argued that the role of written texts in the oral transmission 
practices prevalent in the non-rabbinic cultures of the late Roman and early 
Byzantine Galilee is instructive for understanding the formation of rabbinic 
texts through study and transmission. In Greek rhetorical training, orators 
memorized written literary sources and then reconfigured these memorized 
texts in new ways, so that written texts and oral discourse were intertwined.29! 
While Jaffee applied these insights to the study of textual variation in the 
Yerushalmi, he and other scholars brought an ‘oral conceptual lens’?32 to the 
study of Tannaic sources also. 

In connection with Tannaic midrashim, Steven Fraade noted that scholars 
of traditional cultures (including for example Foley 1995; Finnegan 1988; and 
Ong 1982) now recognize 


that literary composition and oral performance dynamically interface with 
one another. Like chicken and egg, it is impossible, according to this view, 
to determine the primacy of one over the other: texts are composed so as to 
be socially (that is, orally) enacted, with the enactments in turn suffusing 
the process of their literary textualization, and so on. Thus the performa- 
tive orality of a text is as much before its literary face as behind it. Similarly, 
among scholars of Rabbinic literature, the previously regnant assumption 
of the precedence and primacy of orality over textuality has yielded to a 
more dynamic understanding of their interrelation, in part because it is 
now understood that there was no unanimous or uniform early Rabbinic 


231 Jaffee, Torah in the Mouth, 130. For more on the impact of Greek rhetorical training on 
rabbinic textual culture see chapter 6 of the current volume. 
232 The term is taken from Alexander, Transmitting Mishnah. 
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ban on the writing of Oral Torah, but rather on performatively enacting the 
Oral Torah from a text, as the Written Torah from memoty.... What emerges, 
then, is a more circulatory understanding of the interrelation of Rabbinic 
texts and their oral performative enactments: an orality that is grounded in 
a textuality that remains orally fluid.?35 


For Fraade, written texts represent literary crystallizations of a series of per- 
formative events that lie behind the text, even as the text continues to engage 
with subsequent oral performances (a ‘circulatory’ model). Written texts may 
be the record of past performative events, but rather than serving as aids to 
rote memorization, they serve as provisional scripts for future sages who will 
‘recast those learned scripts of Oral Torah for subsequent cycles of oral-textual 
performance’? Similarly, Jaffee referred to rabbinic works as text storage sites 
for further performative presentations, or as ‘scripts that provide mnemonic 
foundations for returning the text from the written surface back to oral/aural 
milieu that is the preferred context of study and teaching’? In rabbinic cul- 
ture, the learning of tradition entailed both the memorization of formulaic 
texts and the ability to criticize and expound those texts in a variety of contexts 
for a variety of audiences.?36 

The model of Tannaic textual production proposed by orality studies features 
the continual reformulation and recombination of textual units to produce new 
oral performances of written ‘scripts’. This highly intertextual model underscores 
the extent to which the composition, redaction, and transmission of Tannaic 
texts were not neatly defined stages of Tannaic textual production but dynamic 
and overlapping processes shaped by the rabbinic culture of study. 


Part 3. Mishna and Tosefta 


The question of the Mishna’s relationship to the Tosefta??’ has received a great 
deal of scholarly attention in recent decades, resulting in a significant revi- 
sion of the scholarly consensus. Like the word mishna, the word tosefta (lit. 


233 Fraade, ‘Literary Composition’, 35-36. 

234 Ibid., 46. 

235 Jaffee, ‘What Difference’, 17. Jaffee noted that rabbinic sources represent the social world of 
textual learning among rabbinic disciples as a process of memorization-for-performance. 
For this reason, the analysis of rabbinic literature is best served by oralist textual models. 

236 Ibid. 

237 Hebrew XNƏDIN is commonly rendered as the singular form tosefta, the form that will be 
adopted here, although its proper rendering is as the plural tosefata. 
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addition) in rabbinic sources can refer to an individual halakhic teaching?38 
or to a complex of teachings included in the rabbinic curriculum.?39 By the 
Geonic period, the term referred to a single redacted work — the Tosefta, in 
essentially its current form. 

The very term tosefta has intertextual overtones insofar as it characterizes 
a teaching or work as standing in a relationship of supplementarity to a more 
primary individual teaching or work. Thus, a supplemental saying, or tosefet, 
may be transmitted with an individual teaching in order to clarify it is some 
way.”40 As an edited halakhic collection, the Tosefta (mid-third century cE)?! 
bears a relationship of supplementarity to the Mishna. Specifically, it follows 
the structure of the Mishna,”** contains teachings by the same sages,*43 and 
shares a common language.?*+ But the precise nature of the relationship 
between the two works and what that relationship might indicate about the 


238 yShab 8:1, ua. In this source, R. Abbahu juxtaposes a tosefta atikta, an old tosefta, to a new 
halakha. 

239 bMeg 28b; bKid 49b; bShevu 41b. The first two sources describe a student or Tanna study- 
ing hilkheta, sifra, sifrei, and tosefta. In bShevu 41b, an Amora adds talmud to this list. 
In these curriculum lists, the term tosefta appears to refer to Tannaic-era teachings that 
supplement the organized halakhot of mishna and early works of biblical exegesis. While 
it is by no means clear that the extant Tosefta is identical to the tosefta mentioned in 
these texts, some scholars see these passages as evidence for a collection of supplemental 
Tannaic teachings known in Amoraic times (Frankel, Hodegetica in Mischnam, 307). By 
contrast, bYom 70a applies the term tosefta to an individual teaching by R. Akiva (which 
is indeed found, with differences, in the extant Tosefta) rather than a collection of teach- 
ings. In yPea 2:1, 17a, halakhot, haggadot, and tosafot stand in contrast to talmud. 

240 Already in the Mishna, forms of the verb lehosif (to add, supplement) are used to intro- 
duce a gloss on a teaching or an extension of it (mKil 1:3; mPes 1:6; mEd 2:1, 8:1); likewise 
in the Tosefta (tGit 2:12; tSan 5:5), and the two Talmuds (yRH 1:1, 56d; yShevu 7:1, 37d; yKid 
2:4, 62d; bBB 80b; bHul 88b, and more). 

241 Chanoch Albeck rejected this consensus date. He argued that the Tosefta is a post- 
talmudic compilation, but his argument was based not on a comparison of the Tosefta 
with other Tannaic works but on a comparison of the Tosefta and the baraitot cited in the 
Talmuds. His view will be discussed in Part 4. 

242 There are some differences in the names, arrangement, and subdivision of the tractates 
(Tosefta tractate Kelim is divided into three ‘gates’ — Kelim Bava Kama, Kelim Bava Metsia, 
and Kelim Bava Batra) and Mishna tractates Avot, Tamid, Middot, and Kinnim have no 
corresponding tractate in the Tosefta. Nevertheless, the basic structural correspondences 
are striking. 

243 The frequency of the names in the two works differs, and the Tosefta also contains teach- 
ings from sages active one to two generation after the Mishna. 

244 Most scholars agree that the Tosefta is written in the Middle Hebrew of third-century 
Palestine, with Greek and Latin loanwords, and occasional Aramaic sentences, but see the 
reservations of Elman, Authority and Tradition, 3—4. 
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formation and character of both the Mishna and the Tosefta is a complex ques- 
tion that has occupied traditional and critical scholars alike.24° 

The traditional account of the Tosefta found in Rav Sherira’s letter asserted 
that the Tosefta was compiled by R. Yehuda’s relative and student, R. Hiyya bar 
Abba from Babylonia (early third century).?46 This claim was likely inspired by 
talmudic references to the mishna/matnita/mishnayot gedolot of Rabbi Hiyya,?*” 
as well as later legends extolling his learning (bSuk 20a; bBM 25b), precise 
teachings (bHul 141a—b), close relationship to the patriarch (yKil 9), and great 
virtue (bHul 36a; GenR 31.12-13). Sherira viewed the Tosefta as an expansion 
and commentary on the topics and halakhot that are presented in the Mishna 
in a concise and abbreviated form.?48 This account simultaneously assumed 
and established the secondary character of the Tosefta both chronologically 
and substantively. Chronologically, its compilation was said to post-date the 
Mishna; substantively, the Tosefta was deemed to be secondary insofar as it is 
based on the Mishna and teaches about its laws.*49 According to Rav Sherira, 
R. Yehuda could not order all the material extant during his lifetime. Instead, 
he prepared the fundamental essentials in statements using abbreviated lan- 
guage, each of which might serve as the basis of many halakhot and aggadot. 
Subsequently, R. Hiyya ‘set forth the particulars and ramifications of these 
essential topics and general rules’ in the baraitot.25° 

For Rav Sherira, the Tosefta’s secondary authority is a function of its rela- 
tionship to the Mishna and to R. Yehuda, for even if it cannot be ascertained 
that the Tosefta was arranged in Rabbi Yehuda’s lifetime and approved by him, 
R. Hiyya knew only what had been taught to him in the school of R. Yehuda. 
Since R. Yehuda was familiar with the teachings found in the Tosefta, his 


245 Fora detailed summary of scholarly approaches to and theories regarding the Mishna and 
Tosefta, see Friedman, Tosefta atikta: Pesah rishon, 15-63. 

246 Lewin, Iggeret, 34. Sherira expressed confidence as to the identity of the Tosefta’s com- 
piler, if not the exact timing: ‘Regarding the Tosefta, R. Hiyya was certainly the compiler, 
though the question of whether he compiled it in the lifetime of R. Yehuda or after him is 
not settled’ (trans Hayes). 

247 References to the mishnayot gedolot (large collections of halakhic teachings) of R. Akiva, 
R. Hiyya, R. Hoshaya, and/or Bar Kappara are found in the introduction to EkhR, and 
in ShSR 8.2; see also yHor 3:5, 48c, which mentions tosefet alongside the mishnayot of 
R. Hiyya, R. Hoshaya, and Bar Kappara. References to the mishna or matnita of R. Hiyya 
are found in mTaan 21:1 and yKet 6:7, 31a. 

248 Lewin, Iggeret, 36. 

249 Ibid., 34. After expressing uncertainty about the compilation of the Tosefta during 
R. Yehuda’s lifetime or afterward, Sherira states, ‘but there is no doubt that the Tosefta was 
compiled after the laws of our Mishna were compiled, and the words of the Tosefta are 
clearly later than our Mishna and teach about it’ (trans Hayes). 

250 Ibid., 36. 


168 HAYES 


omission of its baraitot from the Mishna was a considered choice establishing 
the correct teaching. It follows, then, that a baraita cannot overrule a teaching 
in the Mishna, even an implied one.?51 

Maintaining the unity of Tannaic tradition - Rabbi and his school were 
familiar with and ‘approved’ the contents of the Tosefta — while asserting the 
primacy of the Mishna, Rav Sherira’s apologetic account presented the Tosefta 
as the Mishna’s first commentary. A discrete work, the Tosefta takes the form of 
an explanation or amplification that unpacks the Mishna’s necessarily abbre- 
viated teachings. Supporting this subsidiary portrait is the very word tosefta, 
which, as noted, means addition or supplement.?5 

Sherira’s attribution of the Tosefta to R. Hiyya did not go unchallenged. 
Medieval commentators noted that several teachings presented anonymously 
in the Tosefta are attributed elsewhere to R. Hiyya and to R. Hoshaya and con- 
cluded that both sages were responsible for the work’s compilation. This view 
was endorsed by early Wissenschaft scholars, including Zacharias Frankel.?53 
Frankel added that R. Hiyya and R. Hoshaya were not the only sages to teach 
mishnayot that supplemented the Mishna of Rabbi Yehuda. Mishnayot are 
ascribed to prominent figures among the first Amoraim, such as Bar Kappara, 
Levi, and Shmuel; their teachings were also included in the Tosefta.254 

Further complicating Sherira’s neat portrait of the Tosefta as the Mishna’s 
first commentary, or talmud, compiled by R. Hiyya, is a memra attributed to 
R. Yohanan in bSan 86a, which states: 


An unattributed (stam) mishna is R. Meir, an unattributed tosefta is 
R. Nehemia, an unattributed sifra is Rabbi Yehuda (bar Ilai), an unattrib- 
uted sifrei is Rabbi Shimon, and all are according to Rabbi Akiva. 


251 Ibid., 37-38. 

252 While a supplement containing additional information about a matter is not necessarily 
chronologically secondary to the matter it supplements, early scholars were inclined to 
understand tosefta as a supplement after the fact. 

253 Frankel, Hodegetica in Mischnam, 312. Based on a review of the usage of the term baraita, 
Frankel concluded: ‘The term baraita is the general term used to refer to all statements 
found in the Tosefta, and the Mekhilta, and the like (i-e., the various Tannaic midrashim) 
since every statement from these books is a baraita in the sense of an external mishna 
in opposition to the Mishna of Rabbi, and the term baraita encompasses two compo- 
nents: the abstract halakha supplemental to the Mishna, which is the Tosefta and which 
is called matnita, and which was compiled by R. Hiyya and R. Hoshaya; and the midrash of 
Scripture, the Mekhilta and the like, according to their compilers’ (trans and emphasis, 
Hayes). 

254 Frankel, Hodegetica in Mischnam, 313. 
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R. Nehemia is a fourth-generation Tanna (fl. 150), the student of R. Akiva 
and the colleague of R. Meir. This teaching establishes a parallelism between 
matnita and tosefta. Just as the unattributed statements of the matnita are 
attributed to R. Meir following his teacher R. Akiva, so the unattributed state- 
ments of the Tosefta are attributed to R. Nehemia, also following his teacher 
R. Akiva. R. Yohanan’s tradition challenges the characterization of the Tosefta 
as a post-mishnaic ‘supplement’ compiled by R. Hiyya in two ways. First, it sug- 
gests the existence of a tosefta, or organized collection of baraitot, prior to the 
final redaction of the Mishna. Second, on the assumption that R. Nehemia’s 
tosefta served as the basis for the extant Tosefta just as R. Meir’s mishna served 
as the basis for extant Mishna, it suggests that the extant Tosefta contains 
materials that predate materials in the extant Mishna.?55 

The tradition reported in bSan 86a is a later Babylonian reworking of a 
Palestinian tradition. In its context in the Yerushalmi (ySan 4:11, 6b), the tra- 
dition makes a legal point about individual teachings rather than a historical 
point attesting to the existence of a halakhic collection, or proto-Tosefta, com- 
piled by R. Nehemia. Nevertheless, treating bSan 86a as a historical datum, early 
scholars worked to square the Bavli’s apparent attribution of the Tosefta to the 
fourth-generation Tanna R. Nehemia (mid-second century) with Rav Sherira’s 
attribution of the Tosefta to the sixth-generation Tanna R. Hiyya b. Abba 
(early third century).75° 

To reconcile these competing traditions, Frankel relied on the difference 
between a mishna and a tosefta. The two terms, he asserted, refer to organized 
collections that possess distinctive natures — one a brief summary of the law 
and the other a collection of explanations, interpretations, and further details 
about the law. Thus, according to Frankel, bSan 86a indicates that R. Akiva laid 
the foundation for both the later Mishna and the later Tosefta. In his mishna 
collection, R. Akiva placed teachings that were formulated in a succinct and 


255  Sherira Gaon cited this passage and explained that baraitot (like mishnayot) were taught 
by early sages, but the students of R. Akiva organized these traditional teachings in the 
compilations of Sifra (R. Yehuda), Sifrei (R. Shimon), and Tosefta (R. Nehemia), as they 
were transmitted from R. Akiva; Lewin, Iggeret, 27. 

256 Not all early scholars accepted the main contours of the traditional view of the Tosefta. 
Zuckermandel, who in 1881-83 published a critical edition of the Tosefta according to the 
Erfurt and Vienna Mss and printed editions, hypothesized that the Tosefta is the remnant 
of the Mishna of the Palestinian Amoraim. He viewed the extant Mishna as a compilation 
extracted from the Tosefta by the Babylonian sages. Although this view has been widely 
rejected, Zuckermandel’s observation that much toseftan material does not fit the tradi- 
tional description of a commentary on the Mishna and his insight that the relationship 
between the Mishna and Tosefta may be more complex than is depicted in the Isc, are 
driving arguments of recent revisionist scholarship on the issue. 
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easy-to-remember form. In his tosefta collection, he placed explanations or 
further details about the disputes behind the teachings in his mishna. For 
example, while mPea 7:4 provides two definitions of an olelet (defective grape 
cluster), the corresponding passage in tPes 7:3 expands upon and clarifies 
these definitions. Just as the mishna of R. Akiva would serve as the basis for the 
mishna of his student R. Meir and would in turn be completed by the additions 
of R. Yehuda ha-Nasi, so the tosefta of R. Akiva would serve as the basis for the 
tosefta of his student R. Nehemia and would in turn be completed by the addi- 
tions of R. Hiyya and R. Hoshaya.”57 

Frankel detailed three distinct ways that the Tosefta as a work relates to 
the Mishna.*°® First, it completes the Mishna by supplying missing elements,2°9 
expanding upon abbreviated teachings, or citing relevant material taught in a 
different location in the Mishna. Second, it continues a teaching in the Mishna 
to which it bears an internal connection (like the second part of a two-part 
statement, with or without repeating the teaching), thereby explaining or 
interpreting it.2©° Third, it provides more information regarding disputes, by 
citing disputes omitted from the Mishna, providing both sides of a dispute for 
which only one view is presented anonymously in the Mishna, or by providing 
a fuller account of a dispute (including some argumentation) that is presented 
succinctly in the Mishna. 

In his posthumously published volume on Tannaic literature, Epstein cited 
Frankel’s three-fold list verbatim and with approval.2°! However, he broke 
with the traditional claim that R. Hiyya (or, following Frankel, R. Hiyya and 
R. Hoshaya) compiled the Tosefta. According to Epstein, this claim is under- 
mined by the fact that teachings attributed to R. Hiyya in the Talmuds do not 
always match the anonymous teaching of the Tosefta (bNaz 60b—61a; bBB 67a; 
bNid 25a). Indeed, the Tosefta’s teachings sometimes correspond to teachings 
attributed elsewhere to Bar Kappara (e.g., the stam in tPes 9:2 = Bar Kappara 
in yPes 9:2, 37a), Rav Hoshaya (the stam in tBK 9: = R. Hiyya in yBK 9:1, 2a, 
but R. Hoshaya in bBK 4b), or Rav (tPes 1:2 = R. Hiyya’s baraita in accordance 
with the view of Rav in bPes 8b). Moreover, the inclusion of two teachings 


257 Frankel, Hodegetica in Mischnam, 306-7. 

258 Ibid., 304-7. 

259 For example, Mishna tractate Berakhot details the laws concerning the blessings to be 
cited on various occasions and events but does not mention the blessing that accompa- 
nies the performance of a commandment. This is supplied by the Tosefta. 

260 For example, mShek 3:2 refers to three baskets used for the half-shekel tax and marked A, 
B, and C. The Tosefta asks and answers the question ‘why were they marked with A, B, and 
C’? (tShek 2:2). 

261 Epstein, Prolegomena, 246. 
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by R. Hiyya in the Tosefta (tBetsa 1:7; tNeg 1:6) suggests that he was not the 
final editor. 

Epstein argued that the distinction between the terms mishna and tosefta, 
when property understood, do not support but undermine the traditional attri- 
bution of the Tosefta to R. Hiyya. According to Epstein, the term mishna is 
applied to a collection that has the character of a law code which seeks to deter- 
mine the halakha by presenting individual views in the name of the collective. 
By contrast, a tosefta refers to a collection that makes no attempt to decide the 
halakha; in formal literary terms, a tosefta is simply a collection of materials — 
some quite old — that complement and supplement a mishna. Thus, talmudic 
references to R. Hiyya’s mishna cannot be construed as evidence that R. Hiyya 
compiled a body of teachings that would become the Tosefta; on the contrary, 
these passages were construed by Epstein as proof that he did not compile the 
Tosefta. Rather, he compiled an authoritative mishna as an alternative to the 
Mishna of R. Yehuda ha-Nasi. Just as the Mishna of R. Yehuda sought to deter- 
mine the halakha, the mishna traditionally ascribed to R. Hiyya was a work 
that sought to adjudicate and determine the halakha, often in opposition to 
the Mishna of R. Yehuda.?° It is, therefore, a simple category mistake to think 
that R. Hiyya produced a collection of teachings to supplement the Mishna of 
R. Yehuda, or that the mishna or mishnayot gedolot of R. Hiyya can be identified 
with the Tosefta. 

Like Frankel, Epstein maintained that the extant Tosefta was preceded by 
an earlier collection or collections. He moved beyond Frankel, however, in 
describing the emergence of the Tosefta (and Mishna) as the result of a com- 
plex interweave of earlier halakhic collections (both mishna and tosefta). He 
adduced three kinds of evidence for the intertextual nature of the Tosefta’s for- 
mation: the Tosefta’s occasional divergence from the substance of the Mishna, 
the Tosefta’s occasional divergence from the order of the Mishna, and the 
incorporation of fragments from competing collections of mishnayot. Epstein 
addressed the Tosefta’s reliance on the earlier tosefta of R. Nehemia as well as 
its divergence from the Mishna (in substance, order, and additional materials) 
in the following passage: 


The stam of our Tosefta is not R. Nehemia;?® but since there are many 
things in our Tosefta that do not correspond to our Mishna but rather to 


262 Ibid., 243. 

263 Here Epstein cautions against what he believes is a common misreading of bSan 86a. 
The statement that a stam tosefta is R. Nehemia does not refer to the stam of our Tosefta 
(the final Tosefta), but to the stam of an earlier supplemental collection, which is not the 
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an earlier mishna, and since the order of our Tosefta doesn’t always corre- 
spond to the halakhot of our Mishna - that’s a sign that our Tosefta used 
the older tosefta of R. Nehemia to the mishna of R. Akiva and then added 
material to bring it into line with our Mishna — the Mishna of Rabbi. But 
in several spots, it left the halakhot as they were aligned with the early 
mishna, and so fragments of the old order are preserved alongside the 
new order. 

Besides the aforementioned alignments to the Mishna of Rabbi, some 
new laws of the last Tannaim are embedded in our Mishna. It is pos- 
sible that our Tosefta contains material from the mishna of R. Hiyya or 
R. Hoshaya or Bar Kappara or Rav.26* 


In this passage, Epstein identified two textual phenomena that would continue 
to occupy the attention of Tosefta scholars: even when the Tosefta reflects the 
substance of the Mishna,*® the Tosefta’s citations of Mishna do not always 
correspond to the language of the extant Mishna, and it sometimes assumes 
an order of halakhot that differs from the order found in the extant Mishna.?® 
On the basis of these divergences in both the substance and order of halakhot 
in the Mishna and Tosefta, Epstein concluded that the Tosefta preserves rem- 
nants of an older tosefta of R. Nehemia that supplemented an older mishna of 
R. Akiva whose halakhot differed in substance and order from the halakhot of 
the extant Mishna. 

However, there are important differences between Epstein’s view and the 
views of his predecessors. Epstein famously broke with the traditional view, 
endorsed by early Wissenschaft scholars Frankel and Hoffmann, of a single oral 
Law transmitted first in midrashic, then in mishnaic form, and undergoing a 
linear series of successive editings by R. Akiva, R. Meir, and finally R. Yehuda. 
His rejection of the theory of a single Mishna edited in stages entailed the rejec- 
tion of the theory of a single Tosefta also edited in stages: in Epstein’s view, one 
is not to imagine a linear progression from a single early mishna supplemented 
by a single early tosefta, followed by an ‘updated’ mishna supplemented by an 
‘updated’ tosefta.2®” Epstein posited the existence of many mishna collections 


single direct linear ancestor of our Tosefta any more than R. Meir’s mishna is the single 
direct linear ancestor of our Mishna. 

264 Epstein, Prolegomena, 242 (trans Hayes). 

265 As examples of a close correspondence between Mishna and Tosefta, Epstein, 
Prolegomena, 256, pointed to mKid1, mBK1, mSuk 4-5, all of tractates Hagiga and Taanit, 
and more. 

266 Epstein, Prolegomena, 259, cited, for example, tractate Halla. 

267 This view would be maintained by Goldberg and to some extent Neusner (see below). 
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by many Tannaic sages. He argued that our Tosefta incorporated fragments 
from these various halakhic collections: 


Undoubtedly our Tosefta used the tosefta of R. Nehemia — the fact that 
his name is frequent there and not in the Mishna is enough to prove this. 
However, it used not only this but also other collections of mishnayot, 
early and late — and this is the basis for the apparent ‘mixture’. 

But it is precisely this ‘mixture, this order — and there is indeed order 
here and not just a mixture — that is the important thing about our Tosefta 
because by means of it we see that the order of our Mishna is not always 
early and original and that the confused order in the Mishna has its origin 
in the various sources that were combined into one Mishna.?68 


When the Tosefta is seen as a supplementary work that clarifies and com- 
ments on the Mishna, divergences in the substance and order of halakhot 
will be attributed to the Tosefta’s lack of a careful redaction and unsystematic 
approach to the Mishna. By contrast, Epstein held that these divergences are 
not the result of the Tosefta’s careless redaction. These divergences preserve 
genuinely early teachings as arranged in early, ordered collections — not only 
the tosefta of R. Nehemia but the mishna collections of other Tannaim as well, 
especially the mishna collections of R. Yehuda (bar Ilai) and R. Yosi.?69 
Epstein further maintained that the mishna of R. Akiva was neither the 
first nor the only mishna collection, and rejected the view that the tosefta 
of R. Nehemia was composed of the fragments excised from the mishna of 
R. Akiva.?7° Rather, this tosefta — which favored the teachings of R. Yosi rather 


268 Epstein, Prolegomena, 256 (trans Hayes). 

269 Epstein attributed many units in tKel to R. Yosi, and tBer 4 to R. Yehuda; see his discussion, 
Prolegomena, 246-48. 

270  Epstein’s rejection specifically targeted the view of Schwarz, who claimed that the mishna 
of R. Akiva was the first collection of mishnayot, and the earliest baraitot were teach- 
ings R. Akiva omitted from his mishna (a view advanced by medieval commentators as 
well; for references to the relevant passages in Schwarz, see Epstein, Prolegomena, 255). 
According to Schwarz, when R. Meir ordered his mishna, he omitted some material from 
R. Akiva’s mishna. R. Nehemia then gathered all the material rejected by R. Meir for his 
tosefta, the first tosefta, which contained the baraitot omitted from R. Akiva’s mishna. 
Similarly, R. Yehuda ha-Nasi, in redacting his Mishna, omitted material from R. Meir’s 
mishna. This material was gathered into the Tosefta of R. Hiyya. So, alongside our Mishna 
there were two toseftas — that of R. Nehemia and that of R. Hiyya. They were combined 
into our extant Tosefta, which relies on the extant Mishna and is not understandable on 
its own because it is an interpretation and completion of the Mishna. This view finds a 
significant echo in the work of Abraham Goldberg (see below). Epstein also rejected the 
theories of Spanier, who viewed the Tosefta as a set of marginal glosses on the Mishna, 
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than R. Meir — was simply the supplementary material to the ‘official’ mishna of 
the time, the mishna of R. Shimon ben Gamliel. Indeed, according to Epstein: 


The tosefta was part of the ‘talmud’ of that time which included midrashei 
halakha, the arguments and disputes of scholars, and various other 
sources that did not enter the official mishna, which was no more than 
a codex and compendium, as is Rabbi’s Mishna. Rabbi, too, taught his 
students — not in the official lesson and not in the official Mishna — 
many other mishnayot; separately he taught one thing to Bar Kappara 
and something else to R. Hiyya, and one thing to R. Shimon beRabbi and 
something else to Levi.27! 


The Tosefta’s preservation of the original version and order of some halak- 
hot allows us to identify the sources that were later combined to produce the 
Mishna.?’2 Following a comparative analysis of Mishna and Tosefta Kiddushin 
in which the Tosefta appears to preserve a more original order, Epstein con- 
cluded that the Mishna’s combined ‘use of different sources is the cause of 
disorder in the Mishna, every time’.??3 He insisted that the substance and 
sequence of the teachings in the Mishna should not be taken as the standard 
by which the Tosefta is judged to be a ‘disordered’ mélange, since in many 
instances the Mishna’s substance and order are a later modification of earlier 
materials preserved in their more original form in the Tosefta: 


One may not, therefore, judge the Tosefta’s order by the Mishna’s order, 
and say in every instance, that its order does not align with the Mishna’s 
or that its order is mixed up. 

It is not the order of the Tosefta that is confused; rather the redactional 
method of our Mishna is responsible for the fact that the order of our 
Mishna is not always the original and essential order.2”4 


Epstein’s view of the complex and multilayered character of the Tosefta is 
summed up in the following passage: 


even though the Tosefta contains material that does not appear to gloss anything, and of 
Guttman, who viewed the Tosefta as ‘outtakes’ of the Mishna originally recorded in small 
written notes, and who attributed the disorder in the Tosefta to the jumbling of these 
written notes. See Epstein, Prolegomena, 261-62. 

271 Ibid., 256 (trans Hayes). 

272 Ibid., 258. 

273 Ibid., 259 (trans Hayes). 

274 Ibid. (trans Hayes). 
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Our Tosefta is thus a collection of old and new mishnayot, some of which 
supplement our Mishna (intentionally or not) or dispute it, and some 
of which are not connected at all to our Mishna. Its order is not always 
dependent on the order in our Mishna; rather, in many places its order 
is the order of another mishna earlier than our Mishna — an original and 
more logical order.275 


Epstein’s portrait of the Tosefta as the product of complex processes of incor- 
poration of Tannaic material from diverse collections was rejected by Avraham 
Goldberg (d. 2012). Goldberg viewed the Tosefta as ‘the companion to the 
Mishna’, produced through an orderly process of layered redaction correlated 
to the layered redaction of the Mishna. Goldberg asserted that the first layer of 
the Mishna containing Second Temple traditions from the generation at Yavne 
was commented upon and clarified in the next generation (the generation of 
R. Akiva) by the first layer of the Tosefta, which is therefore also concerned 
with Second Temple and Yavnean teachings (indeed, toseftan material may 
be described as a simple continuation of the Mishna layer). The same Akivan 
generation also produced the second layer of Mishna, which built upon the 
first layer of the Mishna and its Tosefta commentary. This second layer of the 
Mishna was then commented upon by the second layer of Tosefta produced 
by the generation of R. Akiva’s students. This process continued until the 
final redaction of the Mishna by R. Yehuda and the final layer of the Tosefta 
completed one or two generations later by R. Hiyya.?”® This back-and-forth 
layering is a function of the intimate relationship between the Mishna and 
Tosefta, which, as a result of this editing in continuous alternative accre- 
tions, may be regarded almost as a single work.?”’ Indeed, their separation is 
rather arbitrary; there is no essential difference between a layer of Tosefta and 
the layer of Mishna produced in the same generation — both are ‘tosefta’ to the 
preceding layer of Mishna but simply allocated to different corpora.?”8 ‘The 


275 Ibid., 257 (trans Hayes). 

276 Goldberg’s attribution of the Tosefta to R. Hiyya, with R. Hoshaya adding an abbreviated 
final layer of the teachings by R. Hiyya, was based on speculations about R. Hiyya’s per- 
sonal qualities that lack historical merit. See Goldberg, ‘Tosefta’, 294-95. 

277 Ibid., 284. 

278 As an example, Goldberg ‘Tosefta’, 287-88, pointed to mTam 1:2 and 4 about the casting of 
lots by the priests to determine who will clear the altar of ashes. This early mishna finds 
its first ‘tosefta, or supplement, in another tractate of the Mishna, mYom 2:1-2, which 
explains that the casting of lots was instituted because of the danger incurred when 
priests would run up the altar ramp to gain the privilege of clearing away the ashes. A fur- 
ther ‘tosefta’ or supplement to mYom 2:1-2 appears in tYom 1:10 and 12, which details how 
the lot was conducted and describes the violent incident that led the priests to adopt the 
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main difference is that one is included in the prime collection of Tannaic 
teaching and the other is not. The difference, moreover, is only external. Both 
Talmudim, especially the Palestinian, give equal status to Mishna and Tosefta’.?”9 
Goldberg therefore rejected Frankel and Epstein’s claims of a qualitative dis- 
tinction between works designated as mishna and works designated as tosefta. 

There are features of the Tosefta, however, that undercut Goldberg’s model 
of a commentary growing in highly structured, successively fixed layers. For 
example, a commentary generally follows the order of the text upon which 
it comments, yet the Tosefta’s halakhot sometimes follow a different order. 
Although Goldberg attempted to explain this ‘disorder’ as pedagogically 
motivated, there is little evidence for this claim. Nor, having declared the two 
works an almost continuous single entity, was he able to identify a principle by 
which some explanatory material was allocated to the Mishna and some to the 
Tosefta.28° However, Goldberg’s insistence on a general intertextual weave of 
Tannaic sources would be taken up by later scholars. 

Saul Lieberman was the preeminent twentieth-century scholar of Tosefta, 
and his critical edition of the text and his multi-volume but incomplete com- 
mentary, Tosefta ki-fshutah, are indispensable for any serious study of the 
work. However, his views on the question of the intertextual relationship 
of the Mishna and Tosefta, that is the focus of the current chapter, remain 
unclear. Although Lieberman intended to write a full introduction in which he 
would discuss matters of methodology, he did not live to finish the edition or 
the introduction, leaving scholars to infer his views from his analysis of specific 
cases. As Friedman has noted,?®! in his commentary Lieberman often adopted 
the standard view of the Tosefta as an interpretation of the Mishna despite 
the apparent difficulties attending this view. At the same time, Lieberman 
recognized that a series of baraitot may not follow the Mishna’s order, a phe- 
nomenon that may point to the Tosefta’s antecedent collections (22). However, 
Lieberman did not pursue the implications of this observation. 

Jacob Neusner viewed the Tosefta as the Mishna’s first commentary and 
referred to it as ‘the initial Talmud’. In The Tosefta: Its Structure and Its Sources 


lot system. Each supplemental layer (‘tosefta’) continues and completes the earlier layer 
and may be located in either the next layer of Mishna, or in the Tosefta. The distribution 
is rather arbitrary. 

279 Goldberg, ‘Tosefta’, 286. 

280 Since the works are essentially one, Goldberg hypothesized that in some cases teachings 
of later sages (e.g., R. Akiva’s students) were carried over to the Tosefta because there 
was ‘no room’ in the Mishna, but it is difficult to see how such a hypothesis might be 
demonstrated. 

281 See Friedman, ‘Primacy’, 100; ‘Tosefta Atikta: Shabbat 16:1, 314-15. 
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(1986), Neusner attempted to characterize the relationship between the two 
works, based on the evidence of the tractates in the order Toharot. He analyzed 
the relationship of each toseftan unit to its corresponding mishnaic text and 
identified three categories of relationship using a mix of formal and substan- 
tive criteria. Many toseftan passages can be categorized as standing in an exe- 
getical relationship to a mishnaic passage (citing the Mishna and discussing it). 
A second category includes toseftan passages that are thematically dependent 
on a mishnaic passage but do not cite it. The third category consists of toseftan 
passages that are entirely autonomous and independent of the Mishna. These 
diverse relationships suggested to Neusner the presence of a variety of sources: 
‘It looks as though T[osefta Kelim] is a composite of two anterior collections or 
fragments thereof, one a commentary on M[ishna], the other a mass of materi- 
als that which might as well have gone into M[ishna] as into T[osefta]’.26? 

Ultimately, Neusner favored a somewhat interactive or symbiotic redaction: 
completed units of tradition were available to both the Mishna and Tosefta. 
Most were taken up by the Mishna and others were assigned to the Tosefta 
though not finalized. The Mishna’s units generated further supplementary 
material, or commentary. At a later stage, the supplementary material gener- 
ated by the Mishna’s units was combined with the material drawn from the 
antecedent common fund in a final redaction. Neusner also suggested that in 
some instances the Tosefta appears to have been redacted before the Mishna: 
‘M[ishna] underwent... a further process of redaction, primarily through 
the addition of those units of material which supplied the final and elegant 
touch to the whole’ and thus, ‘I tend to think T[osefta]’s redaction concluded 
before this last process of finishing and polishing’.2*3 Even so, Neusner viewed 
the toseftan passages that fall into his first two categories as post-dating and 
dependent upon the Mishna.?&+ 

As noted already by Yaakov Elman (d. 2018), the Tosefta’s redaction seems 
to have been more extended and complex than Neusner’s theory allows.?°5 In 


282 Neusner, Tosefta, 38, nı. The similarity to Goldberg’s remarks concerning the somewhat 
arbitrary allocation of materials to the Mishna vs. the Tosefta should be noted. 

283 Neusner, Tosefta, 7. 

284 In The Tosefta: An Introduction, xviii, Neusner described the Tosefta as a Mishna com- 
mentary that does not present a ‘system’ of its own unlike the other works of rabbinic 
literature, each of which, Neusner claimed, presents a system. (This latter claim has not 
found wide acceptance, as noted above.) Neusner also described the Tosefta as contain- 
ing independent material extraneous to its main purpose. For more on Neusner’s diverse 
statements about the Tosefta, see Neusner, ‘Describing Tosefta, and Avery-Peck, Mishnah, 
Tosefta’, 190-92. 

285 Elman, ‘Neusner’s Tosefta’, 136. 
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1986, the same year that Neusner’s volume The Tosefta appeared, Peter Schafer 
observed that even though the Tosefta often presupposes the Mishna, 


there appear to be Mishnah tractates which presuppose the Tosefta, and 
above all there are Tosefta tractates which identify it as an independent 
‘work’ vis-a-vis the Mishnah, in which the Tosefta does not refer to the 
Mishnah, at least not to the one extant today. Finally, certain Tosefta trac- 
tates suggest that they appeal to another (earlier?) Mishnah than the one 
which became normative through the final redaction.?86 


Indeed, it is now recognized that the Tosefta exhibits a variety of ‘relationships’ 


to the Mishna, as summarized by Giinter Stemberger: 


L 
2. 


qı 


T agrees verbatim with M or varies only slightly. 

T offers authors’ names for sentences which are anonymous in M, or aug- 
ments M by additional glosses and discussions. 

T functions like a commentary on unquoted M material. 

T offers additional substance without direct reference to material in com- 
mon with M (especially more haggadic and midrashic material). 

T contradicts M in halakha or tradents’ names. 

The arrangement of material parallel to M is largely the same in T, but 
also frequently different. T often seems to have the more original arrange- 
ment as well as the more primitive form of the halakha itself. 

The style of T is not as succinctly formulated and polished as that of 
M. Mnemonic traits are present, but are not as important as in M. It seems 
that unlike M, T was not formulated so as to be memorized (J. Neusner).287 


Shamma Friedman and Judith Hauptman 


The fact of manifold relationships between Mishna and Tosefta was increas- 


ingly emphasized by various scholarly works in the years following. In 1990, 


Judith Hauptman argued that much of the Tosefta precedes the Mishna and 
serves as its base.?88 In 1996, Alberdina Houtman published a detailed synoptic 
comparison of two tractates of Mishna and Tosefta that confirmed the existence 


286 
287 
288 


Schafer, ‘Research into Rabbinic Literature’ 147. 

Strack — Stemberger, Introduction, 171. 

Hauptman, ‘Pesika’. Hauptman’s claims about the Mishna-Tosefta relationship have been 
argued in various articles (‘Women’s Voluntary Performance’; ‘Women and Inheritance’; 
‘Nashim ba-massekhet Pesahim’; ‘Does the Tosefta Precede’; ‘Mishnah as a Response’; 
‘Tosefta as a Commentary’) and finally a monograph, Rereading the Mishnah. Her contri- 
butions are explored in greater detail below. 
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of diverse relationships.*°° Inspired in some measure by Zuckermandel’s insis- 
tence on the independence of the Tosefta, she analyzed the work as a redacted 
compilation on its own terms (foregoing the assumption that it is an addendum 
to the Mishna) and concluded that at times the Tosefta appears to preserve 
more primary formulations than the Mishna. In the same decade, Shamma 
Friedman published three articles dedicated to the topic of the relationship 
between the Mishna and the Tosefta,2%° and arrived at a similar conclusion in 
rather more definitive terms. 

Friedman argued that the perception of the Tosefta as a commentary on 
the Mishna is contradicted in the case of near verbatim parallels in which the 
Mishna and Tosefta versions are identical except for localized details. Friedman 
rejected the claim that the Tosefta is commenting on the Mishna in these 
cases. If so, it would not repeat the entire mishnaic source nearly verbatim, but 
simply gloss the word or phrase in question with its preferred alternative.?9! He 
also rejected the idea that the two passages represent independent and equally 
authentic versions of a common source whose differences are the result of the 
fluid and free process of oral study and transmission.#9* Independent, alterna- 
tive versions of the same tradition would exhibit greater and more random 
discrepancies. Friedman concluded that the localized differences between 
these otherwise verbatim parallels is more easily explained by the model of 
edited parallels according to which one version represents a reworking of the 
other according to relatively consistent criteria. Moreover, it is the Mishna that 


289 Houtman, Mishnah and Tosefta. Houtman read/presented the Tosefta passage before 
reading/presenting the parallel Mishna passage. This simple reversal frees one from the 
assumption that the Tosefta is responding to the Mishna and makes it easier to discern 
the evidence for the Tosefta passage’s primacy. 

290 Friedman, ‘Tosefta atikta: Shabbat 16:1; ‘Tosefta atikta: Ma‘aseh be-Rabban Gamliel’; and 
‘Primacy’. 

291 Elsewhere the Tosefta will introduce a gloss on a mishnaic source with bame devarim 
amurim? (in what case does this apply?) or ketsad? (how so?) accompanied by a cita- 
tion of just the term, phrase, or case being glossed rather than the entire passage. See for 
example tDem 5:6; tDem 5:1; tMak 4:11; tBB 4:2; tAZ 11. 

292 There is a certain circularity in the logic driving the position that Friedman rejected: on 
the assumption that traditions once fixed are never modified or reworked, the existence 
of slight differences between parallel texts is taken as evidence that the tradition has 
not been formulated in a fixed fashion. The tradition’s alleged lack of fixity is then said 
to account for the existence of differences, but this merely begs the question, since the 
existence of difference was the basis for asserting the lack of fixity. In addition to ques- 
tioning the association of orality with textual fluidity and writtenness with textual fixity, 
Friedman, ‘Primacy’, 102-4, rejected the unproven assumption that fixed texts were not 
reworked through localized editing of style and content. The contribution of orality stud- 
ies is discussed below. 


180 HAYES 


appears to be reworking the source that has been preserved in the Tosefta and 
not the reverse. Friedman supported this claim by demonstrating that the dif- 
ferences between the parallels are compatible with, and more easily explained 
as, common editorial operations that shape style and content in a patterned 
way. Friedman adduced examples of the Mishna’s style and content editing 
of its sources that show, with relatively consistency, (a) a tendency to brevity 
in law and in attribution (dissenting opinions are dropped; named opinions 
are converted to stam teachings);?93 (b) a tendency to emend a law in order to 
integrate it with other laws in the immediate context;?% (c) a tendency to sub- 
stitute Hebrew terms for Greek terms and to update Biblical Hebrew lexemes; 
and (d) a tendency to level halakhic terminology by using stock or stereo- 
typed language, to introduce abstract legal terms, and to employ more refined 
phrasing.?% In his writings, Friedman underscored the Tosefta’s general char- 
acter as an unpolished, anthological collection of material, as compared to the 
Mishna’s more developed and editorially reworked character. 


293 This is not an iron-clad rule but a tendency. Friedman acknowledged that sometimes the 
Mishna expands upon or explicates an older pericope. 

294 Friedman connected this with the project of creating a systematic halakhic work. 

295 Substitutions of Hebrew terms for Greek terms may be found in mTer 2:6, where W23 *"T 
replaces tTer 4:6’s poDIDp (= xokvpBds, pickled in brine); mNid 8:1, where pin replaces 
tNid 72’s 9 PNK (devdxewhoc); and mShab 16:8, where W23 replaces various forms of NONDO 
(oxdAa) in tShab 13:14 (see the discussion infra). Epstein cited these variants on the very 
first page of his Mevo le-nusah ha-mishna as evidence for the free and fluid oral transmis- 
sion of Tannaic teachings, which, in his view, produced what must be understood as inde- 
pendent and equally authentic versions, neither of which can be ‘privileged’ as original 
or used to ‘correct’ the other. As support for this view, Epstein noted that the Talmuds 
occasionally acknowledge the equivalence of alternative formulations. For example, in 
yAZ 2:8, 42a, three terms — two Greek and one Hebrew — employed in mKel 8:9 are said to 
be alternative formulations of a teaching by Rabban Gamliel offered by different tradents. 
The gemara states: ‘And all of these are equivalent terms’ (77 TNX DW 75191). However, 
the fact that terms are equivalent does not rule out the possibility that one is chronologi- 
cally prior to the other and that the later text reworked the earlier text so as to conform 
to a preferred style. The editorial model is especially persuasive in light of the fact that 
the Greek terms are more common in the Tosefta; it is likely that the lower incidence of 
Greek terms in the Mishna reflects a stylistic preference on the part of the redactor, who 
in the process of reworking earlier sources now preserved in the Tosefta, often substituted 
Hebrew terms. In their recent article, ‘Ab hostibus captus, Orit Malka and Yakir Paz have 
argued that a previously unnoticed Latin legal term (ab hostibus captus et a latronibus 
captus) makes an appearance in the Tosefta in Hebrew translation rather than translit- 
eration. This and related findings raise the question of the Tosefta’s greater receptivity 
to foreign terms and concepts which are then intentionally eliminated or ‘nativized’, and 
more frequently so, by the Mishna’s redactor. The subject is ripe for further investigation. 
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Many of the editorial operations identified by Friedman can be seen in the 
case of tShab 13:14 and its parallels in mEr 4:2 and mShab 16:8:296 


tShab 13:14 

If a ship comes in the sea (to port), they do not debark from it to dry land, 
unless they were within the limits before dark. It happened that Rabban 
Gamliel and the elders were travelling in a ship, and the Sabbath arrived. 
They said to Rabban Gamliel: ‘May we descend’? He said to them: ‘I was 
looking, and we were within the limits before it was dark, but the ship 
was cast about many times’. At the same time a gentile made a gangway 
by which to descend (from the ship). They said to Rabban Gamliel: ‘May 
we descend’? He said to them: ‘Since he did not make it in front of us, we 
are permitted to descend by it’, and the elders descended by it. 


mEr 4:2 

On one occasion they did not enter the harbor before it became dark. 
They said to Rabban Gamliel, ‘May we disembark’? He answered them, 
‘You are permitted because I have already taken the bearings and we were 
within the limit before it was dark’. 


mShab 16:8 

If a non-Jew lit a lamp (on the Sabbath), a Jew may make use of the light, 
but if (he lit it) for the sake of the Jew, it is forbidden. If he filled (a recept- 
able) with water to give his cattle to drink, a Jew may water his cattle after 
him, but if (he filled it) for the sake of the Jew, it is forbidden. If anon-Jew 
made a gangway to go down by it, a Jew may descend after him, but if 
(he made it) for the Jew’s sake, it is prohibited. It happened that Rabban 
Gamliel and the elders were traveling in a ship and a non-Jew made a 
gangway by which to descend, and Rabban Gamliel and the elders came 
down by it. 


This story of rabbis disembarking from a ship on the Sabbath appears, appro- 
priately enough, in Tosefta tractate Shabbat in the context of a law stating 
that one traveling on a ship may not disembark unless the ship was within the 
city’s Sabbath limit before the commencement of Shabbat. In the story, the 
rabbis ask R. Gamliel two questions: whether they may disembark and, after 
receiving a positive answer because the ship was within the city’s Sabbath 


296 These texts are analyzed in great detail in Friedman, ‘Tosefta atikta: Rabban Gamliel, and 
summarized in ‘Primacy’, 107-10. 
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limits, whether they may make use of the ramp put out by a non-Jew. Again, 
the answer is yes, because the non-Jew did not put the ramp out ‘in front of 
us’. Friedman argued that the Mishna divides this unitary and well-integrated 
narrative into two halves in order to situate the two questions in contexts to 
which they belong topically. The first half of the story is grouped with laws 
concerning Sabbath limits in tractate Eruvin, while the second half of the story 
is grouped with laws about benefiting from gentile labor on the Sabbath in 
tractate Shabbat. In addition to this topically motivated division of the narra- 
tive, the Mishna substitutes a Hebrew term for the foreign word for ramp (w313 
instead of XOxpPD = Greek oxdAa, from the Latin scala) and updates Biblical 
Hebrew nav with Mishnaic Hebrew banon (watch). It inserts the halakhic 
term mutar (permitted) to abstract and render explicit what is implied in the 
Tosefta’s version, and makes minor adjustments to adapt each half of the story 
to its new context (eliminating, for example, R. Gamliel’s reason for permit- 
ting the ramp, since it does not conform to the reason provided for permit- 
ting similar actions in Mishna Shabbat). While definitive proof is not possible, 
Friedman argued that it is more reasonable to suppose that a single unitary 
story preserved in the Tosefta was subdivided and reworked by the editor of the 
Mishna using clear and well-known editorial techniques to conform it to the 
Mishna’s general style and purpose, than to suppose, with Abraham Goldberg, 
that ‘our Tosefta combined together what was told in two Mishnaic texts’.29” 

Some scholars are committed to the axiom that a rabbinic text whose for- 
mulation has been fixed ‘would not undergo subsequent change through 
intentional editing, or even unconscious, free variations, such as automatic 
linguistic adaptation to forms and styles prevalent at the time of the tradent’,298 
but in Friedman’s view the evidence for such development is extensive. Urging 
scholars to give up this unfounded axiom, Friedman summarized the relation- 
ship between the Tosefta and the Mishna in the following passage: 


The Tosefta is clearly a work subsequent to the Mishnah in time, and con- 
taining an entire post-M stratum. However, regarding the parallel halak- 
hot, this relationship is reversed; the Tosefta preserves the earlier forms of 
the halakhot which were reworked by the editor of the Mishnah. Another 
way of putting this: part of this post-mishnaic compilation supplies the 
Mishnah’s sources, a process somewhat analogous to the commentaries 
upon Rambam’s Mishneh Torah supplying his sources. The chronologi- 
cal and developmental relationship of specific pairs of parallels — the 


297 Goldberg’s commentary on Mishna Shabbat, as cited by Friedman, ‘Primacy’, 108. 
298 Friedman, ‘Primacy’, 106. 
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primary one being the Tosefta, and the secondary one the Mishnah — is 
indicated by a series of comparisons, including linguistic, stylistic and 
conceptual. Thus, the commonly held conception regarding the essential 
relationship of the Mishnah and the Tosefta vis-a-vis these parallels must 
be changed. The Tosefta parallel is often identical with, or quite similar 
to, an older Mishnah, which was Rabbi’s source. The reworking — stylis- 
tically and otherwise — is comprehensible as part of Rabbi’s oeuvre in 
editing and recasting the older halakhot, and arranging them in a new, 
comprehensive composition.?99 


Friedman developed his ideas further in his book-length study of parallels 
from the first ten chapters of Mishna Pesahim and Tosefta Pisha.>°° To be clear, 
Friedman’s claim was that the Tosefta’s parallels are often the same, or similar 
to, materials that served as the literary sources of the Mishna. But this is not 
to say that the Mishna’s editor reworked our Tosefta or even a proto-Tosefta to 
produce the Mishna (a relatively common misconstrual of Friedman’s claim). 
Friedman was agnostic on the historical question of the Mishna’s sources. He 
addressed only the literary question of the relationship between attested par- 
allel versions of a passage and concluded that when comparing such parallels, 
it is often more reasonable to see the Mishna’s passage as an edited version of 
the passage now preserved in the Tosefta. To say so does not commit him to the 
idea that our Tosefta (or even a proto-Tosefta) came into existence before the 
redaction of the Mishna. Precisely how the editor of the Mishna had access to 
the traditions that happen to be currently preserved in the Tosefta, and what 
conclusions might be drawn regarding the existence of a proto-Tosefta, were 
not Friedman’s central concerns. The intertextual relationship itself, and the 
diachronic direction of that relationship, were the focus of his research. 
Judith Hauptman also saw the Tosefta as preserving sources reworked 
by the editor of the Mishna, but the starting point for her research on the 
Mishna-Tosefta relationship differed from that of Friedman, and her conclu- 
sions were more far-reaching. Friedman’s starting point was the phenomenon 
of localized differences in otherwise verbatim parallel passages of Mishna and 
Tosefta. He explained this phenomenon using an editorial model according 
to which the Mishna reworked materials currently preserved in the Tosefta. 
Hauptman’s starting point was the frequent mismatch between the Tosefta’s 


299 Ibid., 101-2. For early scholars who ascribed to the view that the Tosefta sometimes pre- 
serves the original sources of the Mishna, see Friedman, ‘Tosefta atikta: Shabbat 16:1, 
315, n4. 

300 See Friedman, Tosefta atikta: Pesah rishon. 
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citation of the mishnaic passage upon which it comments and the Mishna 
itself. She explained this phenomenon by postulating that the Tosefta com- 
ments on (an earlier) Mishna even as it sometimes serves as a source for our 
Mishna. In addition, she went further than Friedman in two respects. First, 
she offered a global theory that attempted to account for the dual nature of 
the Tosefta as both commentary upon and source for the Mishna. Second, she 
moved more definitively from the literary to the historical, drawing strong con- 
clusions about the state of the Mishna’s sources and the process and purpose 
of its redaction. 

Hauptman acknowledged that there is both substantive and rhetorical 
evidence for the view of the Tosefta as a wide-ranging commentary on and 
supplement to the Mishna: substantively, many passages of the Tosefta can 
be understood only when read against the mishna to which they (appear to) 
respond; rhetorically, the Tosefta presents itself as acommentary. For example, 
it often quotes a phrase from a work outside itself, then asks ‘how so’? or ‘in 
what circumstance’? before answering its own question in a way that explains 
the quoted source.3°! Nevertheless, differences in the order of the topics in par- 
allel sections of the Mishna and Tosefta as well as discrepancies between the 
text quoted by the Tosefta and the text of our Mishna suggest that even when 
the Tosefta functions as a commentary, it comments on a mishna that is not 
our Mishna.302 Hauptman proposed that the Tosefta comments on an earlier 
mishna, or ur-Mishna.303 

However, to describe the Tosefta as a commentary on an ur-Mishna does 
not provide a full account of the Tosefta’s relationship to the Mishna because, 
Hauptman argued, the Tosefta relates to the Mishna in two opposite ways 
at the same time: first, the Tosefta ‘comments not on our Mishna but on an 


301 For example, quotations might be preceded by eizehu or followed by ketsad, or bame 
devarim amurim. 

302 Hauptman maintained, quite reasonably, that a commentary would not cite its base text 
in different words or deal with the topics it raises in a different order, and was there- 
fore unpersuaded by the view, offered by those who wish to maintain the primacy of the 
Mishna, that the Tosefta cites and comments upon a different version of our Mishna. Nor 
did she accept the view, again offered by those who wish to maintain the primacy of the 
Mishna, that the Tosefta has changed the wording of the mishna it was citing in order to 
explain it, since the Tosefta’s own rhetoric (‘they have said’) implies a faithful citation. See 
Hauptman, ‘Tosefta as a Commentary’, 10—11. 

303 Hauptman acknowledged the existence of a late layer of Tosefta (Rereading the Mishnah, 
25) that comments on our Mishna, so that the final redacted Tosefta as a whole post- 
dates the Mishna (although critics continue to mistakenly ascribe to her the view that our 
Mishna post-dates our Tosefta; see Brody, Mishnah and Tosefta, 16). However, Hauptman 
maintained that with the exception of this obviously late layer, when the Tosefta func- 
tions as commentary it is best understood as a commentary on an ur-Mishna. 
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ur-Mishna, much of which later became our Mishna’ and second, the ‘Tosefta 
is itself one source of the Mishna’.3 

We consider first a case in which the Tosefta is best understood as a source 
for the Mishna, and then a case in which the dual character of the Tosefta (as 
both commentary on an ur-Mishna and source for our Mishna) is apparent. For 
a simple example of the Tosefta serving as a source for the Mishna, Hauptman 
pointed to tBer 3:18 and mBer 4:5:305 


tBer 3:8 

One who was riding on an ass: 

— if there is someone who can hold the ass, he should dismount and pray 
— if not, he should pray in his place (on the ass). 


Rabbi says: 
In either case (whether there is someone who can hold the ass or not) he 
should pray in his place as long as his heart directs. 


mBer 4:5 

One who was riding on an ass, he should dismount (and) pray. 

But if he cannot dismount, he should turn his face. 

But if he cannot turn his face, he should direct his heart to the chamber 
of the holy of holies. 


The Tosefta presents a dispute in the case of a traveler who is riding on an ass 
when the time for prayer arrives. The anonymous view holds that the traveler 
should dismount to pray if there is someone who can hold the animal; other- 
wise, he should pray while mounted. R. Yehuda allows the traveler to pray in 
place in all circumstances, so long as he has the proper intention. The Mishna 
presents a unified halakha that combines elements from the two positions in 
an ascending sequence: ideally the traveler should dismount to pray; if he can- 
not do that, then he should turn his face in the direction of prayer; if he cannot 
do that, then he should direct his heart to the Sanctuary. It is much easier to 
explain mBer 4:5 as a response to the Tosefta that resolves the dispute and cre- 
ates a new hybrid teaching, than to see tBer 3:18 as responding to the Mishna’s 
unitary teaching by creating a dispute in which neither position agrees with 
the Mishna. The relationship here is editorial, and it runs from the Tosefta (the 
source) to the Mishna (the later edited version). 


304 Hauptman, Rereading the Mishnah, 23. 
305 See ibid., 3—4. 
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For an example of the dual character of the Tosefta — as both commentary 
on the ur-Mishna and source for our Mishna — Hauptman pointed to tBK 8:17 
and mBK 7:7.306 


tBK 8:17 

Even though they have said, ‘One may not raise dogs in a settled area’ one 
may raise them in towns which are near the frontier. 

By day one ties them up on iron chains, and one unties them by night. 

R. Liezer says: One who raises dogs is like one who raises pigs. 


The Tosefta employs a clear citation formula (‘even though they have said’) 
to introduce a quotation from a prior source before offering an explanatory 
comment. But as Hauptman noted, the phrase quoted occurs nowhere in our 
Mishna. In view of the Tosefta’s rhetorical self-presentation, it is more reason- 
able to assume that the Tosefta is citing a different, and likely earlier, collec- 
tion, or ur-Mishna, than to assume that it chose to alter the very text it purports 
to explain.3°7 

The quoted teaching prohibits the raising of dogs in settled areas. The 
Tosefta’s comment qualifies this blanket prohibition as follows: although gen- 
erally it is prohibited to raise dogs in towns, one may raise dogs in border towns 
as long as they are tied up during the day. Restricting a prohibition to certain 
circumstances (such a restriction is known as an okimta) is a strategy widely 
employed throughout rabbinic literature when commenting upon a legal 
teaching. There are grounds, therefore, for suggesting that tBK 8:17’s relation- 
ship to the halakha that it cites is commentarial, and that the halakha it cites 
belonged to an earlier version of the Mishna (Hauptman’s ur-Mishna). 

By contrast, a comparison of tBK 8:17 with the halakha about dogs that 
appears in our extant Mishna reveals a very different relationship. 


mBK 7:7 
One may not raise small cattle in the Land of Israel. 
One may only raise a dog if he ties it with a chain. 


306 The following is a summary of Hauptman’s analysis; see Rereading the Mishnah, 35-36. 

307 The idea of an early Mishna, or mishna rishona, has been a mainstay of Wissenschaft schol- 
arship from its inception. Indeed, the explicit purpose of Hoffmann’s 1882 work, Die erste 
Mischnah, was to furnish proof for the existence of this first mishna. However, the evidence 
for an early mishna was generally adduced from the Mishna itself, including the Mishna’s 
own explicit references to a mishna rishona (e.g., mNaz 6:1; mSan 3:4). A more recent 
work in this tradition is Henshke, Original Mishna. Hauptman innovated by pointing to 
discrepant toseftan quotations of Mishna as evidence for an early version of the Mishna. 
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It is difficult to see how tBK 8:17, which assumes the prohibition of dogs in 
settled areas and makes an exception for chained dogs at the border, could 
be construed as a comment on mBK 7:7, which permits chained dogs every- 
where. Indeed, it is easier to imagine the relationship running in the reverse 
direction, with tBK 8:17 serving as a source for the mishna. The mishna appears 
to combine elements from the ur-Mishna and tBK 8:17. Specifically, it applies 
the Tosefta’s okimta about chains to the ur-Mishna’s general prohibition and 
arrives at a new halakha: dogs are prohibited everywhere (ur-Mishna) unless 
they are chained (the Tosefta’s gloss), or, to put it another way, dogs may be 
raised everywhere if they are chained. Thus, while tBK 8:17 may be said to have 
a commentarial relationship to the ur-Mishna that it quotes, mBK 7:7 may be 
said to have an editorial relationship to both tBK 8:17 and the ur-Mishna, which 
jointly serve as its sources.308 

Certainly, earlier scholars such as Houtman and Friedman noted that the 
direction of dependence between the Mishna and the Tosefta appears to run 
from Mishna to Tosefta and from Tosefta to Mishna, but Hauptman inno- 
vated by offering a global theory that attempted to account for both kinds of 
relationship: 


The ur-Mishnah theory solves the problem of the Tosefta’s dual character. 
There is no denying it is a source of the Mishnah. There is also no denying 
that it is a commentary on some other text. So much of it cannot stand 
alone! But the text upon which it comments is not the Mishnah but the 
ur-Mishnabh, a forerunner of the Mishnah. However, since so much of that 
early text enters into the Mishnah, with or without change, the Tosefta 
functions at one and the same time as the basis for many paragraphs of 
the Mishnah and as a commentary on many others.3° 


308 Hauptman considered even more complex examples, including a case where the formula- 
tion of the ur-Mishna is preserved not only in the Tosefta but also in a secondary location 
in the Mishna. See the discussion of mBM 31, mBM 7:8, and tBM 8:13-15 in Hauptman, 
Rereading the Mishnah, 40-44. 

309 Ibid., 49. Because our Mishna includes the ur-Mishna as well as reworkings of the ur- 
Mishna, it is difficult to know whether a toseftan passage that comments on a passage 
in the Mishna was produced in the context of commenting on the ur-Mishna or on our 
Mishna. In such cases, Hauptman inclined to the view that the Tosefta is commenting on 
the ur-Mishna, even though the passage it comments upon would eventually appear in 
the Mishna. Hauptman noted (ibid., 23, n82) that she has yet ‘to come across a single case 
in which it is certain that the Tosefta is commenting directly on our Mishnah, not the 
ur-Mishnah’. 
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Although she used terms associated with written texts, such as ‘text’, ‘write’, 
‘rewrite’, ‘document’, and ‘reader’, Hauptman’s assumption (shared by many 
other scholars) was that the transmission of rabbinic texts was oral.3!° She 
employed these terms for ease of reference and in order to emphasize that the 
Tosefta existed as a formal collection (a text, which is not necessarily written) 
that was reshaped by the Mishna’s redactor (though not necessarily in writing). 
She rejected the claim that early materials circulated as independent ‘bits and 
pieces; and argued that 


the Tosefta existed as an ordered collection prior to the time of the 
Mishnah; many of its paragraphs served as building blocks of the Mishnah. 
That is, the redactor of Mishnah rewrites, reconceptualizes, and reorders 
the Tosefta collection, and other old materials, to produce his own work.3# 


This is not to say that the Mishna was fashioned from the Tosefta onlly. It is sim- 
ply to say that the Tosefta, unlike other sources that flowed into the Mishna, is 
not a hypothetical construct, but an extant text that affords access to old mate- 
rial that was reworked by the editor of the Mishna.3!2 

A challenge to the theories of Friedman and Hauptman came from orality 
studies. As we have seen, echoing the ‘separate but equal’ approach champi- 
oned by Epstein, orality studies holds that it is a mistake to posit textual depen- 
dencies among texts with similar materials. Drawing on Jaffee and Fraade 
in her study of the Mishna and its parallels in the Tosefta and the Talmuds, 
Elizabeth Alexander contrasted the ‘literary conception’ of texts with the ‘oral 
conception’?! The literary conception views texts as fixed, linear sequences 
of words. It assumes that the transmission of the Mishna involved verbatim 
reproduction of a verbally fixed content formulated with great precision. 
Transmission is envisaged as rote memorization, and variants among paral- 
lels are seen as deviations from an authentic original.3!* By contrast, the oral 
conception views texts as possessing a natural diversity so that no version is 


310 Hauptman, Rereading the Mishnah, 2, n4 and 9, n24. 

311 Ibid., 1-2. Hauptman finds it difficult to imagine in concrete terms what it means for 
teachings to circulate as ‘bits and pieces’ outside of ordered collections. It is simply more 
plausible to hypothesize that teachings circulated (were taught, studied, and transmitted) 
in ordered collections, especially in view of the fact that rabbinic sources themselves refer 
to the ordered collections of various sages. 

312 Ibid, 2, n5. 

313 See Alexander, Transmitting Mishnah, 35-36, for the views summarized in this section. 

314 Alexander, Transmitting Mishnah, 20, noted that implicit in Lieberman’s paradigm of the 
Tanna - the oral performer of Tannaic traditions in the Amoraic milieu — as a ‘living book’ 
is the assumption that oral performance consists of rote memorization. Similarly, Jacob 
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more authentic or original than any other. Oral transmission does not neces- 
sarily begin with a completely fixed text and does not aim for verbatim repro- 
duction. Variants (or better, parallel versions) are the product of diverse oral 
performances that draw on freely available pools of traditional material. These 
materials are taken up, reformulated, recombined, and recontextualized by 
various tradents and scribes, resulting in parallel ‘performances’ of the same 
material.3!5 Alexander cited Albert Lord’s view that oral transmission should 
be understood in terms of serial events of renewed composition.3!® Because 
similar texts represent independent performances of common source mate- 
rial, the diachronic model of borrowing or editing and the attempt to deter- 
mine chronological priority are misguided. In addition, an orality studies 
approach rejects the assumption that rabbinic texts are the result of a linear 
development from an earlier oral (and fluid) stage of composition to a later 
written (and fixed) stage of redaction and transmission. 

Hauptman has argued that although the model of textual formation 
advanced by orality studies may shed light on some rabbinic sources, it is inad- 
equate as an explanation of the Mishna-Tosefta relationship. The Tosefta is not 
merely a parallel performance of the material contained in the Mishna. The 
Tosefta knows — and often rhetorically presents itself as a commentary on — 
an ordered collection outside of itself. Moreover, comparison of the Mishna 
and Tosefta reveals patterns and textual operations in the former text that are 
typical of editorial activity, a view shared by Friedman, who has compiled an 
inventory of such operations. Thus, whatever merit the field of orality studies 
may have as an explanation for parallel or alternative versions of some rab- 
binic texts, Hauptman and Friedman maintained that it does not adequately 


Neusner assumed that oral recitation of Mishna would have striven to achieve verbatim 
reproduction of a fixed exemplar (ibid., 21). 

315 See Jaffee, ‘What Difference’, 21-31; Alexander, Transmitting Mishnah, chapter 1. For an 
analysis of the convoluted relationship between excerpts of the two Mekhiltas that tracks 
the oral employment of written traditions forming the basis of the performative pedagog- 
ical character of rabbinic master-disciple relationships, see Nelson, ‘Oral Orthography’. 

316 Alexander, Transmitting Mishnah, 13. Alexander broadened the horizons of comparative 
research considerably, bringing a wider range of texts into relationship with one another. 
She argued that texts should be construed as parallels not only on the basis of verbatim 
sequences of words, but also on the basis of shared structures and themes. She demon- 
strated that texts that appear radically dissimilar on the surface may in fact be versions, or 
diverse performances, of a particular tradition intertextually connected through common 
structuring frameworks, shared abstract conceptions, and the repetition of fixed phrases. 
Her conception of Tannaic intertextuality was therefore capacious, manifested in struc- 
tural and conceptual interrelationships, as well as parallel verbal units. 
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account for the specific similarities and differences in the case of Mishna 
and Tosefta. 

As a result of the detailed studies of scholars like Houtman, Friedman, 
Hauptman, and more, it is no longer possible to describe the intertextual rela- 
tionship of the Tosefta and Mishna as the relationship of a simple commentary. 
Nor is it possible to provide a single global description of the Mishna-Tosefta 
relationship. The relationship between parallel units of Mishna and Tosefta 
must be investigated in each case to determine whether the texts are interde- 
pendent (sometimes the Tosefta contains entirely independent material), and 
if so, to determine the direction of the dependence. Thus, in 2014, Robert Brody 
wrote, ‘there is no doubt that Friedman is correct in claiming that the Tosefta 
sometimes preserves sources which are identical or very similar to those under- 
lying specific passages of the Mishnah’,?"” as well as additions and explanations 
of our Mishna. But he cautioned against supposing that these two categories 
exhaust a description of the Tosefta’s contents. He expressed further reserva- 
tions about what he described as the tendency of Friedman and Hauptman 
to identify one consistent explanation for Mishna-Tosefta parallels. Brody sees 
his own work, by contrast, as emphasizing ‘the variety of Mishnah-Tosefta 
relationships rather than attempting to force as many cases as possible into 
a small number of categories’.3!8 Friedman and Hauptman would likely agree 
with Brody’s observation that cases are susceptible to more than one explana- 
tion and should not be forced into a single explanatory model.3!9 


The Question of Redactional Intention 
The shift to a more complex, intertextual model in the scholarship reviewed 
above has significant implications for the interpretation of Mishna and Tosefta, 
for the study of the halakha, and for the question of redactional intention. 
Regarding the interpretation of these texts, it turns out that rather than explain- 
ing the Tosefta against the background of the Mishna, it is often the Mishna 
that must be, and can only be, explained against the background of the Tosefta. 


317 Brody, Mishnah and Tosefta, 13. On pus Brody cites Friedman’s description of the Tosefta 
(Friedman, ‘Tosefta atikta: Rabban Gamliel, 278) as a collection and anthology orga- 
nized after the Mishna. This collection includes additions to and explanations of Rabbi's 
Mishna, and ancient laws similar or identical to the sources from which Rabbi redacted 
our Mishna, but which the Tosefta’s redactors saw some utility in preserving alongside 
the Mishna, since Rabbi’s Mishna would sometimes be explained by its sources. Brody 
endorses this basic description, but with some modifications to be explained below. 

318 Ibid., 114. 

319 To be clear, Hauptman’s model does in fact accommodate at least three types of inter- 
textual relationship between Mishna and Tosefta. Friedman also acknowledges different 
kinds of relationship. 
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Regarding the study of halakha, the shift in perspective paves the way for 
tracking the developmental evolution of halakhic institutions, literary forms, 
and linguistic usage.32° Finally, reading the Mishna synoptically alongside its 
toseftan parallels provides insight into the Mishna’s editorial processes and 
distinctive approach. To the extent that editing reflects intentional choices, a 
comparison of the Mishna with its original source materials as they may be 
reflected in the Tosefta may reveal not only the stylistic preferences of the 
redactor, but also the latter’s halakhic and ideological tendencies. 

Hauptman, in particular, sought to discern the editorial program and ide- 
ological tendency of the Mishna’s redactor by examining the way the redac- 
tor has modified his sources as preserved in the Tosefta. In her earlier work, 
for example, she suggested that the Tosefta’s views towards women are often 
more lenient and more beneficial than those of the Mishna, suggesting that 
the redactor of the Mishna had a more ‘conservative’ bent than some of his 
colleagues.3! Similarly, in his comparison of mKet 7:5-6 and tKet 7:6, Brody 
argued that while the Tosefta preserves an earlier form of some of the material 
in the Mishna, the Mishna has reworked both this earlier form and the toseftan 
material in a way that obscures the underlying symmetry between the spouses 
in matters of divorce and ‘seems less sympathetic to the woman's point of 
view’.322 Hauptman later qualified her claim, observing that it is not possible to 
characterize one work as consistently more or less halakhically stringent. The 
Tosefta adopts a lenient halakhic position against the Mishna in some matters 
and a stringent halakhic position in others.323 Brody, too, insisted on the need 
to examine parallel Mishna-Tosefta passages on a case-by-case basis to reveal 
the intertextual relationships and discern their specific effect on the shape 
of the law. His work highlighted the multifarious and sometimes complex 
ways in which the Mishna and Tosefta are related. For example, Brody argued 
that tKet 7:6 can be divided into two parts that relate differently to the parallel 
mishnaic passage. The first part contains material that is parallel to and more 
pristine than the corresponding material in mKet 7:6, while the second part 


320 Friedman, ‘Primacy’ 105. 

321 Hauptman, Rereading the Rabbis, 25. Further details are presented in Hauptman, ‘Pesika’; 
‘Women’s Voluntary Performance’; the case studies in Rereading the Rabbis, and other 
writings. 

322 Brody, Mishnah and Tosefta, 127-29. However, Brody found it more appropriate to attri- 
bute such tendencies to the redactors (plural) of the Mishna than to a single individual 
redactor, as Hauptman does. 

323 In Rereading the Mishnah, Hauptman found that the Mishna is more lenient than the 
Tosefta in its attitude to the raising of dogs, and in the assessment of damages, while the 
Tosefta is more lenient than the Mishna in providing a pathway for women who seek 
divorce from an impaired husband and in certain festival laws. 
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contains statements attributed to R. Meir and R. Yehuda that respond to mKet 
7:6 (or something similar to it). This suggests that the early material in the first 
part of tKet 7:6 was reworked no later than the generation of Usha, since these 
two Ushan sages (R. Meir and R. Yehuda) respond in the second part of tKet 
7:6 to the reworked form as it is currently preserved in mKet 7:6. This led Brody 
to conclude: 


If our analysis is correct, the reworking of Toseftan materials in the 
Mishnah cannot be attributed exclusively to R. Judah the Patriarch, and 
in fact was already in progress several generations earlier. This provides 
substantial support, in my opinion, for an approach which stresses the 
incremental and protracted nature of the redaction of this most central 
Tannaic text, in contrast to an approach which seems to have become 
increasingly fashionable in recent scholarship ... in which any formu- 
lation found in the Mishnah and adjudged to be secondary is seen as 
betraying the personal intervention of R. Judah the Patriarch.324 


To date, less attention has been paid to the redactional plan and purpose of the 
compiler of the Tosefta than to that of the Mishna, on the assumption that 
the Tosefta’s intertextual dependence on another work- both rhetorically 
and substantively — implies a low degree of redactional agency. For the most 
part, the question of the Tosefta’s redaction has been confined to discussions 
of the overall purpose for which the Tosefta was compiled. Houtman proposed 
that the Tosefta was compiled to express discontent with the attempt of the 
Mishna’s redactor(s) to establish an authoritative and abbreviated version of the 
halakha.325 She argued that the Tosefta’s compilers objected less to the con- 
tent of the Mishna’s halakha than to its project of abridging and epitomizing 
the law by excluding authentic traditions and obscuring or eliding disputes; 
where the Mishna narrows its focus on legal decisions, the Tosefta expands 
on the processes that lead to various legal views. The Tosefta is therefore the 
Mishna’s companion and opponent, at times helpful and at other times critical. 
Houtman’s view found an echo in Brody’s statement that the Tosefta’s preser- 
vation of ancient sources may have been motivated not merely by a desire to 
shed light on the Mishna, but, at times, to present a different point of view.3?6 
More recently, Binyamin Katzoff has pointed to the distortions that can occur 


324 Ibid., 130-31. 
325 Houtman, Mishnah, 234-35. 
326 Brody, Mishnah, u6. 
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when it is assumed that the Tosefta is always redactionally dependent upon 
the Mishna. His analysis of a toseftan story in tractate Berakhot (tBer 1:2) dem- 
onstrated that privileging the Mishna as the redactional context for under- 
standing the story generates a weaker reading than an approach that assumes 
the redactional and halakhic independence of the toseftan passage. Katzoff’s 
findings suggested that the redactor of the Tosefta was an active and at least 
partly independent editor with aims of his own.3?7 

In an article published in 2005, Avraham Walfish put the question more 
pointedly: 


What kind of text is the Tosefta? Is it fashioned as a kind of commentary, 
a companion volume to the Mishnah, in which case it should be impos- 
sible to understand any aspect of its redaction without relating it to a par- 
allel unit in the Mishnah? Or are there places where the Toseftan redactor 
marches to his own drum, presenting sources in a textually autonomous 
fashion — in which case one should be able to understand Toseftan units 
and their arrangement independently, without referring to Mishnaic 
parallels?328 


Walfish set out to answer this question by focusing on elements of literary 
artistry indicative of redactional activity. Analyzing selected passages from 
Tosefta Berakhot, he concluded that the toseftan redaction alternates between 
passages that complement or supplement the Mishna and passages that are 
autonomous. He wrote: 


I would argue that, where the Tosefta comments or expands upon the 
Mishnah or preserves the raw materials from which the Mishnah was 
compiled, it generally lacks literary coherence; however, where the 
Tosefta shows signs of independent redaction, its literary qualities are 
markedly similar to those found in the Mishnah.3?9 


327  Katzoff, ‘A Story in Three Contexts’, 124, called for future research to de-emphasize the 
intertextual links between Tosefta and Mishna in order to arrive at a better understanding 
of the composition of the Tosefta on its own terms and the relationship among its internal 
parts. The call is salutary. Even though many scholars have moved away from studying 
Tannaic works as discrete entities in favor of acknowledging their intertextual character, 
the Tosefta is the one Tannaic work that, with rare exceptions, has not been studied on its 
own terms, but through the lens of the Mishna. 

328 Walfish, ‘Approaching’, 21-22. 

329 Ibid., 37. 
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Balancing Intertextual and Diachronic Approaches 

Walfish acknowledged that the scholarly focus on the diachronic relationship 
between Mishna-Tosefta parallels has yielded rich dividends, particularly for 
the history of halakhic thought.33° He argued, however, that a preoccupation 
with diachronic issues had deflected attention from questions of meaning, for 
which a more intertextual approach holds great promise. He pointed to the 
intertextual model proposed by Harry Fox, in which Mishna and Tosefta are 
viewed as parallel redacted works that selected materials from a common body 
of tradition and shaped them in their own way and for their own purposes.33! 
Walfish explained the value of Fox’s intertextual combination of diachronic 
and synchronic perspectives: 


Intertextual readings of Mishnah and Tosefta enable flexibility, some- 
times seeing Mishnah as reacting to material cited in the Tosefta, more 
often seeing Toseftan material as reacting to the Mishnah, and some- 
times viewing both texts synchronically, as parallel and independent 
adaptations of the original material.3°? 


In Fox’s view, the Tosefta, no less than the Mishna, selects and shapes its mate- 
rial to fulfill its own vision of Tora and its own agenda.?33 Similarly, in her com- 
parison of parallels in Mishna and Tosefta Shevuot, Alexander argued that the 
two works use a common set of compositional building blocks from a common 
performative tradition which our present sources allow us to glimpse.334 She 
speculated that the different performative renderings of common materials in 
Mishna and Tosefta Shevuot may reflect different performative contexts with 
different pedagogical purposes, degrees of formality, and expectations regard- 
ing students’ familiarity with the legal issues.335 

Whether the redaction of the Mishna (and Tosefta) should be viewed as the 
purposeful activity of a single forceful redactor (R. Yehuda ha-Nasi) or a more 
protracted, diffuse, and intertextual process extending over generations is an 
important question, as is the attempt to discern the nature of the intertex- 
tual relationship between parallel Mishna-Tosefta passages as diachronic or 


330 Ibid., 25. He notes the work of Friedman as well as Sabato, ‘Why Did They Say’. 

331 Fox, ‘Introducing Tosefta’. 

332 Walfish, ‘Approaching’, 26. 

333 Fox, ‘Introducing Tosefta’, 35. However, Walfish, ‘Approaching’, 28, noted the methodologi- 
cal danger of an argument from silence, since the omission of a source by the Mishna or 
Tosefta may not always reflect an intentional choice. 

334 Alexander, Fixing’ 124. 

335 Alexander, Transmitting Mishnah, 54. 
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synchronic, dependent or independent. Nevertheless, the inability to defini- 
tively resolve these matters in all instances is no hindrance to comparative 
work. Recent comparative studies highlight ideological differences between 
the Mishna and Tosefta on specific topics, differences that are generally seen 
as the product of the distinctive ways in which the sources presented in these 
works have been selected and shaped by some entity or entities. As just two 
examples: in his 20n dissertation, Carl Allen Kinbar compared Mishna/Tosefta 
passages that feature traditions attributed to ‘the sages’ and observed that the 
more frequent application of rational analysis to these traditions in the Tosefta 
has the effect of reducing the traditional authority of ‘the sages’ in that work.336 
David Flatto has shown that the Mishna and Tosefta express different views of 
the status, role, and privileges of the king as a result of the Mishna’s rework- 
ing of earlier materials. He concluded: ‘The Tosefta openly presents positive 
and negative aspects of the monarchy ... it records opinions that undermine 
this institution and ... does not hesitate to criticize a problematic regime. The 
Mishnah, on the other hand, consistently maintains a positive slant towards 
the monarchy’.337 Comparative studies of this kind remain open to the possi- 
bility of varied intertextual connections between the Mishna and Tosefta. They 
prioritize an assessment of the meaning and significance of each work’s selec- 
tion and shaping of its source materials — its redactional intent, whether that 
redaction be perceived as singular or diffuse — over the question of chronologi- 
cal priority. 

As many scholars have noted, the Mishna and the Tosefta are composite 
works that draw on diverse sources from a much larger matrix of oral tradi- 
tions in an overlapping and intertextual manner. The structural relationship 
between the two works is complex and varies not only from tractate to trac- 
tate but also within tractates. They exhibit intertextual dependence running in 
both directions as well as independence, and recent studies suggest that both 
works possess features indicative of the careful selection, shaping, and arrange- 
ment of their materials (redactional intention). Some scholars choose to focus 
on diachronic questions to untangle the weave of these texts and chart the 
historical development of halakha or rabbinic ideology. Others prefer to view 
the Mishna and Tosefta, along with other Tannaic texts, as evolving simultane- 
ously and impacting one another intertextually over several generations. This 
synchronic approach is favored by those interested in exposing the meaning 
and significance of differences at the redactional level.338 For our purposes, it 


336 Kinbar, ‘Authority’. 
337 Flatto, ‘King and T, go. 
338 See Walfish, ‘Approaching’, 78-79. 
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is important to note that intertextuality as an analytical tool is compatible with 
both a diachronic and a synchronic assessment of the relationship between the 
Mishna and the Tosefta. 


Part 4. Tosefta and Baraitot 


The question of the relationship between the Tosefta and the baraitot of the 
two Talmuds has also occupied scholars since the early days of Wissenschaft 
des Judentums. Here, too, the data have been subjected to diverse interpreta- 
tions generated by diverse assumptions about the way halakhic material was 
studied, transmitted, and redacted in late antiquity. These data include the fact 
that parallel passages in the Tosefta and Talmuds exhibit varying degrees of 
correspondence. While there are some verbatim parallels, variation in wording 
or in substance is the general rule. Indeed, the sole explicit talmudic quotation 
of a collection referred to as ‘tosefta’ (bYom 70a) differs from the text of the 
extant Tosefta.339 How are these variations to be explained and what can they 
tell us about the intertextual relationships among the traditions contained in 
these works, and about the intertextual relationships among these works as 
redacted wholes? 

Some scholars maintain that textual variation between parallel baraitot in 
the Tosefta and the Talmuds militates against the possibility of textual inter- 
dependence. The variations and contradictions in wording and substance, as 
well as the Talmuds’ failure to cite relevant toseftan baraitot — especially when 
doing so would resolve a dispute or provide greater authority for a position 
than an equivalent Amoraic dictum — were taken by Albeck as proof that the 
compilers of the Babylonian Talmud did not know our Tosefta.34° As addi- 
tional evidence for this claim he cited the phenomenon of toseftan baraitot 
that appear in the Talmud first as an Amoraic teaching (memra), and then as 
a baraita introduced by the formula tanya nami hakhi, ‘and so it was taught 
in a baraita. Albeck argued that if an ordered Tosefta had been available to 
the Talmud’s compilers, they would not have made the mistake of identifying 
the baraita as a memra of the sage who transmitted it, only to subsequently 


339 The text in bYom 70a reads: ‘Rava said, “You will find it properly explained either accord- 
ing to the view of R. Eliezer as taught in the school of Shmuel, or according to the view 
of R. Akiva as (taught) in the Tosefta” ... And what is R. Akiva’s view in the Tosefta? As it 
is taught (detanya): “R. Akiva says, etc.” The Bavli’s quotation of R. Akiva’s view diverges 
in several ways from the corresponding baraita in tYom 3:19, suggesting that even if bYom 
70a is explicitly quoting ‘tosefta’, it is not necessarily quoting our Tosefta. 

340 For the latter point, see especially, Albeck, Mehkarim, 93. 
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‘correct the record’ upon discovering that the teaching was taught in a bara- 
ita (tanya nami hakhi).”*! Albeck argued that this evidence for the talmudic 
compilers’ lack of knowledge of an ordered Tosefta admits of only one expla- 
nation: that the Tosefta did not exist as such in the Amoraic period. Albeck 
concluded that the Tosefta is a post-Amoraic collection of baraitot drawn from 
separate collections of halakhot and from talmudic baraitot.342 The Tosefta 
more closely resembles the baraitot of the Yerushalmi because the Tosefta was 
assembled in the Land of Israel at the end of the Amoraic period; it drew from 
the collections of baraitot that were used in the academies there and from the 
Yerushalmi. By contrast, the baraitot of the Bavli differ from those found in the 
extant Tosefta because they derive from independent collections. 

Albeck’s interpretation of the data rested on several unproven assumptions. 
First, he assumed that halakhic teachings achieved textual fixity at an early 
stage, with the result that parallels displaying variations in wording and sub- 
stance must be construed as independent traditions (a view that Friedman has 
labeled ‘separate but equal’). Second, he assumed that the study and transmis- 
sion of halakhic teachings preserved the form and substance of those teach- 
ings faithfully, with the result that variations in wording and substance may 
not be attributed to a process of reworking or ‘editorial intervention’ Third, he 
assumed that the compilers of rabbinic works included and faithfully attrib- 
uted all relevant materials known to them, such that the failure of the Talmuds 
to identify a baraita as a baraita rather than a memra or to include a relevant 
baraita now preserved in the Tosefta may be construed as evidence that the 
Tosefta as we know it did not exist at the time of the Talmuds’ compilation.344 


341 See below for the very different explanation of the phenomenon of tanya nami hakhi 
offered by Judith Hauptman. 

342 Albeck, Mehkarim. These claims are argued throughout chapters 2 and 3. We may note 
that Albeck’s position merely defers the problem of divergence. Divergence requires 
some account, whether it is the divergence of the talmudic baraitot from their toseftan 
parallels or the divergence of the Tosefta from its parallel talmudic baraitot. If it is difficult 
to accept the idea that Babylonian Amoraim or the Bavli’s compilers reworked toseftan 
baraitot, it is at least as difficult to accept the idea that the Tosefta’s compiler modified 
baraitot taken from the known and ordered Talmud. Albeck’s claim that the Tosefta drew 
from many sources, including independent collections of halakhot, raises as many prob- 
lems as it solves and seems to assume the operation of textual practices (fluid transmis- 
sion, editorial reworking, and omission of known materials) that elsewhere he denies. 

343 Albeck, Mehkarim, 89-93, rejected the explanations for these textual phenomena offered 
by medieval commentators, i.e., that the compilers of the Bavli occasionally omitted tosef- 
tan baraitot because they viewed the Tosefta as corrupt or unreliable; because they had 
a particular reason not to include a particular teaching; or because they simply did not 
know the teaching. According to Albeck, while the Talmud’s compilers might have been 
ignorant of individual baraitot transmitted independently or in small collections, they 
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Epstein rejected Albeck’s arguments for a post-Amoraic date for the Tosefta, 
and the assumptions that supported them. First, the failure to cite a toseftan 
baraita that would resolve a dispute or otherwise serve the needs of the talmu- 
dic discussion is no proof of the baraita’s lateness, since the Amoraim also fail 
to cite a helpful mishna on more than one occasion, yet there is no doubt that 
the Mishna existed in Amoraic times.°“4 Second, the fact that toseftan baraitot 
appear in the Talmuds as memrot is no proof of lateness, since it was common 
practice for Amoraim to teach older Tannaic teachings in their own name. 
Third, Amoraic corrections and glosses were interpolated into the baraitot of 
the Tosefta just as they were interpolated into the Mishna, and do not bear on 
the question of the Tosefta’s date.345 

Epstein’s view of the relationship between the Tosefta and the baraitot of 
the Talmuds has been the subject of some controversy.3*6 In his posthumously 
published work, he presented a diagram, in which an early tosefta collection 
(tosefta keduma) appears to be the source of the baraitot in the Bavli on the 
one hand and of our Tosefta on the other.34 Our Tosefta, which was an editori- 
ally reworked version of this early tosefta, served as the source of the baraitot 
in the Yerushalmi, accounting for the greater similarity between the Tosefta 
and the baraitot of the Yerushalmi than between the Tosefta and the baraitot of 
the Bavli. On this model, the Tosefta and the baraitot of the Bavli are separate 
and equal witnesses to an early and no longer extant tosefta, with little or no 
intertextual connection to one another. 

However, except for this diagram, Epstein did not refer to an ‘early tosefta’ as 
the source of the Bavli’s baraitot. Indeed, the prose discussion preceding and 


could not have been ignorant of a teaching if it existed in an ordered collection like the 
Tosefta. Moreover, if a relevant teaching existed in an ordered collection like the Tosefta, 
the Talmuds’ compilers would not have chosen to omit it. Thus, the Talmuds’ baraitot 
are not drawn from an ordered Tosefta. Albeck’s rejection of the alternative explanation 
offered by earlier commentators is reminiscent of the traditional belief in the faithful and 
comprehensive transmission of halakhic traditions — nothing is changed (consciously or 
otherwise) and no relevant teaching that is known is omitted. While this is not impos- 
sible, it must be proven rather than assumed. 

344 Goldberg, ‘Tosefta’, 292, concurred: ‘That some Tosefta sections would seem not to have 
been known to the Amoraim, is a problem touching on the nature of the talmudic sugya, 
rather than on the Tosefta’. 

345 These arguments, with accompanying lists of illustrative examples, are found in Epstein, 
Prolegomena, 250-53. 

346 Friedman, ‘Ha-baraitot ba-talmud’, 183-88, took issue with standard interpretations of 
Epstein’s view. 

347 This diagram appears in Epstein, Prolegomena, 246. As Friedman has pointed out 
(‘Ha-baraitot ba-talmud’, 185), the diagram was taken from Spanier, Die Toseftaperiode, 
55. For Friedman’s attempt to reconcile the apparently contradictory claims in Epstein’s 
work, see Friedman, ‘Ha-baraitot ba-talmud’, 183-88. 
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following the diagram describes the Tosefta itself, and not an early tosefta, as a 
direct source for the baraitot in both Talmuds, although the Talmuds drew on 
other collections of baraitot as well.348 Differences between the baraitot of the 
Tosefta and the two Talmuds can be attributed to divergent practices of study 
and transmission in the two geographic centers. According to Epstein, the rela- 
tively greater similarity between the Tosefta and the baraitot of the Yerushalmi 
reflects the latter’s more conservative citation and transmission of its sources, 
while variations between the Tosefta and the baraitot of the Bavli are the result 
of the activity of professional reciters in Babylonia. He observed: 


Even when the Bavli repeats (heetik) the Tosefta, the language and style 
are not exact because in Babylonia the Tannaim — who until the end of 
the Geonic period recited the Tosefta, as they did the Mishna, orally — 
would occasionally change the Palestinian style, and some would add 
glosses and even Amoraic additions. This is the reason (lit. the secret) for 
the differences between (the baraitot of) the Bavli and the Tosefta.349 


Epstein provided examples of the kinds of changes that occurred in the course 
of the Tosefta’s oral presentation, especially in the Babylonian study context. 
According to Epstein, the explanatory and supplementary teachings of the 
Tosefta were studied alongside the relevant individual mishnayot and the two 
were frequently interwoven. Thus, on occasion, a baraita is combined with a 
mishna and cited as a single seamless unit (a phenomenon also attested in the 
Tannaic midrash, especially the Sifra, and the Yerushalmi).3°° In addition, both 


348 ‘The Bavli and Yerushalmi made use of many collections of baraitot: those of Bar Kappara, 
R. Hiyya, R. Hoshaya, Levi, Karna, the school of Rabbi, the school of Rav, the school of 
Samuel, and more’; Epstein, Prolegomena, 246 (trans Hayes). 

349 Ibid. (trans Hayes). 

350 Epstein, Prolegomena, 248-50, listed examples from the Bavli, but several of the barai- 
tot in these examples appear in works other than the Tosefta. For example, bShab 153a 
uses the introductory formula tenan hatam for a teaching that combines mAv 2:10 and a 
baraita from ARN 16:4, while in other examples the baraita is attested only elsewhere in 
the Bavli. As for the Sifra’s interweaving of a mishna and a baraita, Epstein (Prolegomena, 
248) noted the following cases in which the combined text is introduced with mikan amru 
(from here, [i-e., on the basis of this scriptural text], they said [the following halakha]): 
Sifra shemini 7.3 (which combines mKel 2:2 and tKel BK 2:2); 7.10 (which combines mKel 
8:2 and tKel BK 6:4); 8.10.2-3 (which combines mKel 5:7 and tKel BK 4:8); and 10.10.9 
(which combines mKel 6:2 and tKel BK 5:3). It is this intertextual method of study, in 
which distinct but related teachings (mishnayot and related baraitot) are sometimes 
combined, that in Epstein’s view led scholars like Zuckermandel and J.H. Dinner to claim, 
erroneously, that the Tosefta is a post-talmudic work or that the Tosefta was the mishna of 
the Yerushalmi and our Mishna was extracted from the Tosefta to serve as the mishna of 
the Babylonian Talmud (Prolegomena, 250-51). 
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Talmuds will sometimes paraphrase, rather than cite, a baraita,3>! and the Bavli 
is especially prone to interpolating explanatory Aramaic glosses into a baraita, 
a phenomenon already observed by early talmudic commentators.*5? Epstein 
also acknowledged that some teachings introduced by the term tanna appear 
to be of Babylonian origin and find no Palestinian parallel at all.353 

Avraham Goldberg followed Epstein in rejecting Albeck’s claims and arguing 
that the Talmuds took certain liberties with the baraitot they received (emend- 
ing, abbreviating, paraphrasing, and interpolating them) based on their own 
aims, criteria, and agenda.3°* But Yaakov Elman raised doubts about Epstein’s 
claims and revived Albeck’s late dating for the redaction of the Tosefta based on 
an extended study of Tosefta Pesahim. According to Elman, Epstein’s claim that 
the Yerushalmi drew on and is similar to our Tosefta does not appear to hold 
for tractate Pesahim. Indeed, Yerushalmi Pesahim contains even less toseftan 
material than Bavli Pesahim and exhibits variation and disagreement with the 
material it includes.355 As for the 15 baraitot in Bavli Pesahim that appear in 
Tosefta Pesahim, Elman examined each one in an attempt to uncover any indi- 
cation of toseftan origin. He concluded that the variations between the barai- 
tot of the Bavli and the Tosefta as it currently exists are so great that the latter 
could not have served as a source for the Amoraim after the first generation.35° 
He further argued that the Bavli’s redactors did not draw on the Tosefta, since 
the baraitot included in Bavli Pesahim exhibit none of the redactional features 
characteristic of baraitot from an ordered compilation.*°” This suggested to 
Elman that the baraitot in Bavli Pesahim were known either as independent 
baraitot or as part of small clusters of traditions that circulated independent 
of a written Tosefta.35® As for the relationship between the Tosefta and the 
Talmud as redacted wholes, Elman pointed to material which appears to have 


351 See, for example, the paraphrase of tHag 3:12 in bHag 24b; tNid 4:8 in bNid 25b; tYom 4:14 
in bYom 86b. 

352 For examples of an Aramaic insertion into the body of a baraita, see bMen 68b (modifying 
a baraita in SifNum) and bHul 34a (modifying tToh 2:1); also, bGit 45a and bSan 6b. 

353 Epstein, Prolegomena, 245. An example is found in bHul 63b, where a teaching introduced 
by the term tena refers to standing ‘here’ and seeing a corpse in the Land of Israel. The 
use of ‘here’ to refer to Babylonia indicates that the baraita was formulated in Babylonia. 
For more on the phenomenon of so-called Babylonian baraitot, see B.S. Cohen, ‘Amoraic 
Baraitot Reconsidered’, and idem, For out of Babylonia, chapter 3. 

354 Goldberg, ‘Tosefta’, 292-93. For details of Goldberg's views on the Tosefta see chapter 4 of 
the current volume. 

355 Elman, Authority and Tradition, 2-3. 

356 Ibid., 12 and chapters 7 and 8. 

357 Ibid., 12 and chapter 10. 

358 For a discussion of the role of orality in Elman’s theories regarding the transmission of 
baraitot to the talmudic redactors see chapter 4 of the current volume. 
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entered the Tosefta from Babylonia as further support for his view that the 
Tosefta was definitively redacted only in the Geonic period.3°9 

Elman’s claim that the Tosefta did not exist as a redacted work until the 
Geonic period turned to a large extent on the conviction that the Amoraic 
tradition ‘would not ignore the Tosefta as a complete compilation if it were 
available’. If this assumption is granted, then the most likely explanation for 
the variations between toseftan and Bavli baraitot, the Bavli’s omission of rel- 
evant teachings, and its citation of teachings without the redactional markers 
one might expect if those teachings were taken from an ordered collection, is 
that the Tosefta did not exist. 

However, while Elman’s data are important and suggest that the Tosefta’s 
formation was more complex and protracted than is generally assumed, they 
are not insusceptible to alternative explanations. For example, it is not obvi- 
ous that the Bavli would retain redactional elements (such as lemmata or link- 
ages to other teachings) when citing a teaching from an ordered collection, 
since the Bavli’s redactors were capable of extracting and reworking the core 
tradition to suit their needs. (Indeed, they do this with the Mishna.) In addi- 
tion, the fact that the Tosefta and the Bavli share material not found in the 
Yerushalmi may reflect the Yerushalmi’s redactional choices36° and cannot be 
adduced as evidence of the nonexistence of our Tosefta. 

Like Goldberg, Shamma Friedman maintained that the Talmuds’ diver- 
gences from and omissions of toseftan baraitot speak more to the nature of 
the Talmuds than to the nature (and date) of the Tosefta. The nature and date 


359 In support of this last claim, Elman, Authority and Tradition, 29-33, cited Lieberman’s 
view as reconstructed by E.S. Rosenthal. Lieberman noted several baraitot from tSuk that 
appear in the Bavli but are either absent from the Yerushalmi or referred to as Babylonian 
baraitot (ie., as taught by ‘the Tannaim there’ or taught in the name of a Babylonian 
Amora). Elman stated that since this material is not found in the Yerushalmi, it was 
likely inserted into the Tosefta around the time of the close of the Yerushalmi (end of the 
4th century). However, not only does this seem a rather small amount of material upon 
which to base a rather large claim, Elman himself recognized (30, n72) that Palestinian 
baraitot are sometimes cited in the name of Babylonian Amoraim in the Bavli and that 
the argument is based on the preponderance of the evidence rather than any definitive 
proof (30). In his own study of Pesahim, Elman strengthened this argument, by identify- 
ing Babylonian materials in the Tosefta that are not found in the Yerushalmi and that 
deal with points not raised in the Yerushalmi, which in Elman’s view, suggests their late 
inclusion in the Tosefta, perhaps contemporary with or later than the redaction of the 
Yerushalmi (279). On this point, Elman differed from Albeck, who emphasized the discon- 
tinuity and independence of toseftan and Bavli baraitot and concluded that the Tosefta 
was compiled from baraitot taught in the Amoraic academies of the Land of Israel. 

360 Lieberman himself referred to the Yerushalmi’s occasional intentional or inadvertent dis- 
regard of relevant toseftan material but stated that it is impossible to prove that a Tosefta 
was not yet in existence in its time; see Elman, Authority and Tradition, 31-32. 
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of the Tosefta and the process of its formation are best determined by com- 
parison with the Tannaic works with which it holds so much in common, and 
in Friedman's view this comparison indicates that the Tosefta is fundamen- 
tally a third-century work that contains even older materials. As for the rela- 
tionship of the Tosefta to the baraitot of the Talmuds, Friedman broke with 
earlier scholarship that explained the variations between toseftan and Bavli 
baraitot as the result of error/corruption or as reflecting separate but equally 
authentic formulations of a common source tradition. As he did in the case of 
Mishna-Tosefta parallels, Friedman argued that variations are more reasonably 
understood as the result of intentional modification and active editing during 
the course of transmission.3® 

Friedman followed Epstein in the view that Tannaic teachings were sub- 
jected to reworking by the Amoraim and the compilers of the Talmud, but 
he went further than Epstein in demonstrating that the editorial model is 
superior to other models in accounting for the specific kinds of variation that 
exist between toseftan baraitot and their talmudic parallels. Focusing on the 
Bavli, Friedman has presented a number of synoptic parallels in which the 
Babylonian baraita is best explained as emerging from the localized editorial 
reworking of an original source resembling or identical to a toseftan baraita, 
according to known editorial operations. These include changes in language 
(the baraita’s language is smoothed out and refined, updated, and modified 
under the influence of the Bavli’s native Aramaic); interpretation (the bara- 
ita is harmonized to the sugya’s terminology, halakhic content, and may be 
made to conform to the language of a nearby mishna or memra, in service to 
the dialectical needs of the sugya); and concepts (the baraita will be harmo- 
nized with developing cultural values and halakhic positions).36 In carrying 
out these localized editorial changes, the Bavli will often rework the baraita 
by combining it with material from a nearby mishna, baraita, or even memra.36 
For example, tHul 2:18 reads: 


One who slaughters (an animal) as a sacrifice to the sun, moon, stars, 
constellations, Michael the Archangel, or a small worm — it is (accounted 
as) the flesh of offerings to the dead. 


361 Friedman, ‘Baraitot’, 163-65. 

362 See Friedman, ‘Ha-baraitot ba-talmud’, 195-96, for a description of these three types of 
editorial modification. For an illustration of these operations, see the ten examples pre- 
sented in ibid., 166-83. 

363 See above and n346 regarding Epstein on the Bavli’s combination of baraitot with mish- 
naic teachings. 
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The offerings listed in the Tosefta are astral, with the exception of the worm, 
which is likely included in order to indicate that sacrifices to any created entity 
from the highest to the very lowest form are deemed ‘offerings to the dead’ (a 
term taken from Ps 106:28). The parallel baraita in bHul 40a reads: 


One who slaughters (an animal) as a sacrifice to mountains, hills, rivers, 
deserts, the sun and the moon, the stars and constellations, Michael the 


Archangel, or a small worm — these are (accounted as) offerings to the 
dead. 


The structure of the Bavli’s baraita is identical to that toseftan baraita — 
sacrifices to various listed entities are deemed ‘offerings to the dead’. However, 
the list has been expanded with the addition of four terrestrial items (italicized 
here). Friedman noted that these four items are found in mHul 2:8, which reads: 


One who slaughters (an animal) as a sacrifice to mountains, hills, seas, 
rivers, and deserts — his offering is invalid. 


According to Friedman, the simplest explanation for the Bavli’s version is that 
it reworked the toseftan baraita, retaining its basic structure (the list and the 
reference to ‘offerings to the dead’) but inserting into its mostly astral list the 
terrestrial list in mHul 2:8 in order to create a single comprehensive teaching.364 
Here we see intertextuality as a feature of redaction. 

The insertion of ready-made material from a nearby source is a standard 
editorial operation, and Friedman views the insertion of mishnaic phrases into 
Bavli baraitot as evidence of the chronological primacy of the toseftan baraita 
in comparison to its Bavli parallels. Nevertheless, Friedman's conclusions were 
local and specific to the examples he presented.36° He eschewed the larger 
question of whether the Bavli knew the Tosefta as a redacted compilation, 
focusing only on the relationship between individual toseftan baraitot and 
their parallels in the Bavli.3® In his view, the differences between parallel Bavli 
and toseftan baraitot are not dispositive of the question whether our Tosefta 
lay before the compilers of the Bavli, since the Bavli’s citation of passages from 
other Tannaic texts is also inexact. In all such cases, the differences are best 


364 Fora full discussion of this case, see Friedman, ‘Ha-baraitot ba-talmud’, 167-69. 

365 The focus on editorial practices at the local level does not illuminate larger editorial 
patterns in the Talmuds’ reception and presentation of baraitot, for which see Cahan, 
‘Sources and Innovation’ and the discussion of Cahan’s work in chapter 4 of the current 
volume. 

366 Ibid., 166. 
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explained as arising from the Bavli’s known tendency to rework its sources367 
(and, we may add, to do so intertextually). Finally, Friedman addressed the dif- 
ferent relationship between the Bavli’s baraitot and their toseftan parallels on 
the one hand and the Yerushalmi’s baraitot and their toseftan parallels on the 
other. The difference is a reflection of the two works’ different approaches to 
editing. Both Talmuds rework their sources, but like Epstein, Friedman main- 
tained that the Yerushalmi is more conservative in its approach while the Bavli 
is more active and creative.36 

In sum, the reigning consensus in the study of Tannaic literature that 
views major textual differences between parallel texts as evidence of differ- 
ent sources, and minor differences as simple variants of the same source, 
is based on the assumption that sources are faithfully preserved and not 
reworked. As we have seen, two scholarly trends have challenged this assump- 
tion. One trend, informed by orality studies, asserts textual fluidity in an 
oral-performative milieu. It views parallel texts — whatever their temporal 
relationship — as equally authentic alternative versions of traditional materi- 
als that were subject to reformulation, recombination, and recontextualiza- 
tion to meet the purposes of specific performative contexts. A second trend, 
which also asserts textual fluidity, retains a diachronic perspective and deems 
the active editorial reworking of sources to be the modus operandi of rabbinic 
literature, especially the Bavli.3 Despite their seeming incompatibility, the 


367 Ibid., 192-93. 

368 Foran investigation of the widely held view that the baraitot of the Yerushalmi are closer 
to their toseftan parallels than are the baraitot of the Bavli, see Katzoff, Relationship, and, 
in more summary form, Katzoff, ‘Relationship’. Katzoff’s primary conclusions, based on 
his study of tractate Berakhot, include the following: (1) in many passages the Tosefta 
preserves a more original version of the text than is found in its talmudic parallels; 
(2) talmudic baraitot generally preserve Tannaic Hebrew accurately, though their language 
is occasionally revised in the light of Amoraic usage in both Talmuds (and slightly more so 
in the Bavli); (3) toseftan baraitot are, in general, closer to the language of the Yerushalmi, 
although the evidence is mixed, with the Tosefta more similar to the Yerushalmi with 
regard to lines added or omitted but to the Bavli with regard to the citation of proximate 
mishnayot and attributions; (4) surprisingly, some toseftan passages exhibit linguistic and 
stylistic characteristics common to the Bavli. This phenomenon admits of two equally 
possible explanations: (a) the Tannaic sources in these instances were transmitted accu- 
rately and conservatively by the Babylonian tradents or (b) the Tosefta’s language was 
revised significantly in a place and time when the Bavli exerted great influence on the 
transmission of traditional texts. The complexity of Katzoff’s findings suggests that even 
allowing for its existence as an ordered collection at an early stage, the process of the 
Tosefta’s formation was both highly intertextual and of extended duration. 

369 Friedman, ‘Ha-baraitot ba-talmud’, 197-98. For the Bavli’s modification of baraitot 
through supplementation and paraphrasing see also Epstein, Prolegomena, 254. 
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two approaches find common ground in their assumption of the continual 
and intertextual modification of sources through the various stages of textual 
formation. As a consequence, both of these trends trouble scholarly attempts 
to separate the processes of composition, redaction, and transmission?”° and 
to classify manuscripts that continue these processes as either corrupt or cor- 
rected. Given what we know about the social milieu of rabbinic learning, the 
judicious combination of these two trends may offer a better frame for under- 
standing the major texts of Tannaic literature and for characterizing their 
intertextual connections. 


Conclusion 


The complex interrelationships of Tannaic teachings, both within and across 
the discrete documents of the corpus, as well as the interrelationships of those 
documents, have been investigated using the traditional academic tools of 
philology, especially source and redaction criticism, and the more explicitly 
theorized analytical tools of intertextuality. While the first approach empha- 
sizes the historical question of the development of Tannaic sources and the 
second focuses on literary questions of textual and cultural meaning, the two 
approaches are not mutually exclusive but mutually implicating. As an exam- 
ple, an intertextual lens is compatible with both diachronic and synchronic 
approaches to the relationships within and among texts. On the one hand, it 
allows scholars to analyze the engagement and transformation of earlier tra- 
ditions in later periods, and on the other hand, it allows scholars to analyze 
the synchronous performance of widely circulating materials in diverse per- 
formative milieus and redactional contexts, focusing on questions of meaning 
rather than chronological priority. It is to be hoped that the synergistic combi- 
nation of traditional philological methods and the theoretical and analytical 
tools included under the broad rubric of intertextuality will continue to enrich 
our understanding of Tannaic textuality, both the complex and highly recipro- 
cal processes of composition, redaction, and transmission that shaped these 
texts, and the hermeneutical and literary processes by which they produce and 
embody textual and cultural meaning. 


370 Itis increasingly generally accepted that rabbinic texts do not have an identifiable final 
redaction preceded by a period of composition and followed by a process of transmis- 
sion. Composition, redaction, and transmission are intermeshed processes extending 
through the centuries-long process of the formation of rabbinic texts. See Jaffee, ‘What 
Difference’, 13, regarding the blurred distinction between composition, editing, and 
scribal transcription/transmission. 
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CHAPTER 4 
Intertextuality and Amoraic Literature 


Alyssa M. Gray 


‘Intertextuality’ and the Study of the Amoraic Compilations 


This chapter explores ‘intertextuality’ as it pertains to the Amoraic compila- 
tions Yerushalmi, Genesis and Leviticus Rabba, Pesikta de-Rav Kahana, and 
Bavli. A turn to intertextuality as an explicit theoretical framework for a study 
of the Amoraic compilations is still relatively new, although the overall area of 
inquiry is familiar, well-trodden territory: the interrelationships and perhaps 
even literary dependencies between and among these compilations, and their 
literary relationships to the Tosefta and Tannaic midrashim.* The Amoraic 
compilations and their Tannaic predecessors famously have many passages 
in common among them, a phenomenon that has been dubbed ‘the synop- 
tic problem in rabbinic literature.* Medieval scholars were quite well aware 
of these commonalities, and interpreted Bavli passages (sugyot) by means of 


1 The compilations under study in this chapter are ‘Amoraic’ compilations because they 
largely transmit the teachings of the Amoraim. However, not all these compilations date pre- 
cisely to the Amoraic period (third-fourth or fifth centuries CE in the Land of Israel, third — 
sixth centuries CE in Babylonia). The scholarly consensus is that the Yerushalmi and Genesis 
and Leviticus Rabba are contemporaneous (dating to the late fourth or into the fifth centu- 
ries) and Pesikta de-Rav Kahana a bit later, dating to the fifth or sixth century. See Strack — 
Stemberger, Introduction to the Talmud and Midrash, 279, 290-96; Reizel, Introduction to the 
Midrashic Literature, 108, 126-27, 225. Assigning a date to the Bavli remains a somewhat con- 
tested endeavor; the current consensus puts it at the beginning of the seventh century, while 
David Halivni has most recently implied that the Bavli’s emergence can be pushed back to 
the Geonic period in the eighth century. See Halivni, Introduction to “Sources and Traditions”, 
7-10. 

2 The Mishna (second-third century CE) is a special case. The Talmudim are obviously struc- 
tured as ‘commentaries’ on the Mishna, a textual relationship unlike the intertextuality this 
chapter will explore. The Talmudim and the Amoraic midrash compilations are of course 
also threaded through with many other Mishna references, which is to be expected given 
the Mishna’s foundational significance to the Amoraic enterprise. This chapter will focus 
instead principally on intertextual relationships between the Amoraic compilations and 
those Tannaic compilations (the Tosefta and the Tannaic midrashim) about which there has 
been and continues to be scholarly disagreement about the nature and extent of Amoraic 
awareness of those compilations. Pertinent observations about the use of discrete Mishna 
passages may be made in the context of discussing those compilations. 

3 See Cohen (ed), Synoptic Problem. 
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‘parallel’ sugyot found in other rabbinic compilations.* Modern academic study 
of the rabbinic canon - especially the Talmud Bavli — abounds in studies of 
parallels. Scholars have also looked beyond discrete textual parallels to exam- 
ine relationships between whole compilations and the possibility that one rab- 
binic compilation was influenced by another — that it can be demonstrated 
to have been aware of, and/or to have relied upon, another.® Studies of paral- 
lel passages and of possible relationships between whole compilations have 
been conducted using the well-known methodologies ‘source-’ and ‘redaction- 
criticism’; the former being the study of the form, content, and transmission 
of the sources that compose the rabbinic compilations and the latter being 
the study of a given compilation’s selection and reworking of sources found in 
other compilations to fit them into its own newer context. 

Turning an intertextuality lens on the Amoraic canon complements these 
traditional academic methods. Decades of source- and redaction-critical 
scholarship are, in a sense, intertextuality avant la lettre. Indeed, intertextual- 
ity’s signature emphasis on a given text’s embeddedness in a network of other 
texts raises the question, as Joshua Levinson has recently put it, of whether 
intertextuality is just a ‘new name’ for the same ‘old game’.® Responding to this 
question requires crafting a working definition of ‘intertextuality’ suitable for 
a study of Amoraic intertextuality that answers similar, less colorfully phrased 
questions: What does intertextuality add to the traditional academic methods? 
How (if at all) does it modify or extend these approaches? 

Julia Kristeva famously introduced ‘intertextuality’ into literary studies, from 
where it launched on a robust career in biblical studies. A theorized intertextu- 
ality has played a somewhat less prominent role to date in studies of rabbinic 


4 An exhaustive demonstration of this point is neither necessary nor desirable here. For 
one particularly fine example, see Tosafot to bAZ 25b, s.v. ikka, where the Franco-German 
Tosafists (twelfth — thirteenth centuries) interpret an opaque Bavli sugya in light of a parallel 
sugya in Yerushalmi Avoda Zara. The term ‘parallel passage’ requires a working definition; 
for our purposes the more content, literary structure, and linguistic expressions one pas- 
sage shares with another, the more reasonable the assumption that the two passages are 
‘parallels’. ‘Parallel’ linguistic expressions need not and even may not be identical; for exam- 
ple, the Bavli may re-present linguistic expressions found in Land of Israel compilations with 
its own characteristic and unique formulations. What then makes such linguistic expressions 
‘parallel’ is that they play equivalent roles with similar meanings in the two compilations. For 
a very recent attempt to establish criteria by which to determine whether two similar sugyot 
are indeed parallels, see Katz, ‘Mahi sugya makbila?. See also the pertinent observations of 
Cahan, ‘Sources and Innovation. Marcus Mordecai Schwartz has very recently questioned 
the suitability of applying the term ‘parallel’ (and the related term ‘synoptic’) to large-scale 
structural similarities between the Talmuds. See Schwartz, Rewriting the Talmud, 2. 

5 Discussion of such studies is found below. 

6 Levinson, ‘Intertextuality’. 
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literature, although scholars of rabbinics have clashed no less than biblical 
scholars over how to define the term.” ‘Intertextuality’ refers most broadly to 
the many connections between a text and other artifacts and aspects of the 
culture of which it is a part, including, but not limited to, other texts. All texts 
are ‘produced’ through the ‘conscious and unconscious citation of earlier 
discourse’.® The reader may recognize these various textual connections as lin- 
guistic formulations, themes, images, tropes, or motifs shared by the text she is 
reading and other cultural artifacts. 

‘Conscious and unconscious’ is a reminder that an intertextual lens focuses 
on the reader, not the text's composer/producer (‘author’). Benjamin D. Sommer 
emphasizes that intertextuality concerns a very wide range of connections and 
correspondences between texts (and, as noted, cultural artifacts more broadly) 
that the reader will recognize and interpret — whether or not these connec- 
tions were known to, or intended by, the text’s author.? Joshua Levinson has 
pertinently observed that a radical approach to intertextuality (one consonant 
with Kristeva’s own understanding) is that a text’s meaning is ‘grounded only 
in the reader who extemporarily unleashes a free play of signifiers to be com- 
bined in infinite ways’.!° Sommer notes that such a reader-oriented focus may 
be liberating for an interpreter, who is thereby absolved of the need to solve 
such puzzles as whether a given author borrowed from a second or both from 


7 For a good theoretical overview of intertextuality, see Allen, Intertextuality. For an excel- 
lent recent collection of studies demonstrating the utility of different approaches to 
intertextuality to the study of the New Testament, see Oropeza — Moyise (eds), Exploring 
Intertextuality. My understanding of intertextuality in this chapter is largely shaped by 
biblical scholars Sommer, A Prophet Reads Scripture, and Aaron, Etched in Stone, as well 
as Boyarin, Intertextuality and the Reading of Midrash, idem, Carnal Israel, and Levinson, 
‘Intertextuality’. This chapter will not relitigate the heated exchanges of now nearly thirty 
years ago on the definition and application of ‘intertextuality’ to classical rabbinic lit- 
erature. Jacob Neusner devoted several key studies, or portions of studies, to this topic: 
Canon and Connection; Wrong Ways and Right Ways; and Discourse of the Bavli, 18-24 and 
passim. Boyarin responded to some of Neusner’s points in Intertextuality, 13-14. In The 
Discourse of the Bavli, 20, Neusner introduced the notion of ‘intratextuality’,, which he 
defined as the careful distinction by the authors of a rabbinic ‘document’ of their own 
document from the sources upon which they draw. Harry Fox (leBeit Yoreh) discussed 
this idea in his introduction to Fox — Meacham (leBeit Yoreh) (eds), Introducing Tosefta: 
Textual, Intratextual and Intertextual Studies, 29, without making much of it. 

8 Boyarin, Intertextuality, 12. Given the inevitable web of intertextuality in which every text 
is enmeshed, Boyarin rejects describing texts as being ‘created’ (which implies a sort of 
creation ex nihilo) in favor of their being ‘produced’. 

9 Cf Sommer, A Prophet Reads Scripture, 7. See also Boyarin, Intertextuality, 12, who 
describes three meanings of ‘intertextuality’, the first of which is ‘the text is always made 
up of a mosaic of conscious and unconscious citation of earlier discourse’. 

10 Levinson, ‘Intertextuality’. 
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a third, or, in cases of uncertain chronological priority, which text is earlier and 
which later (since textual similarities are all in the reader’s mind anyway).!! 

The radical potential implied by such language as ‘free play of signifiers’ and 
‘infinite’ is at the root of some criticisms of this approach to intertextuality; 
the seeming boundlessness of interpretive play can mean that an individual 
text could be swallowed up in an infinite regress of textual links and connec- 
tions. Paradoxically, then, this celebrated freedom and boundlessness can even 
impede textual interpretation, for at what point can or should a reader stop, 
look up from the infinite possible combinations of texts and cultural artifacts 
that she can make, and suggest a reading of the text? 

Aside from that theoretical objection, such a radical, ‘Kristevan’ intertextu- 
ality may just not be an appropriate lens through which to examine rabbinic 
(or, for that matter, biblical) literature. Writing in general about the application 
of theory to premodern texts, Paul Strohm has aptly noted that ‘the text itself 
becomes a center of resistance to inappropriate theory or theory inappropri- 
ately applied’. Extrapolating from Strohm, we might say that theory should 
assist in the reading of a given text; the text should not be squeezed into a 
Procrustean bed of theory. A premodern text may signal to the reader which 
methods of reading are more or less appropriate to it. Apropos, Sommer con- 
cludes that such a radical approach to intertextuality is not suitable for his own 
subject, Deutero-Isaiah, the author of which pushes the reader to read his text 
in relation to what he clearly marks as earlier texts. Deutero-Isaiah does not 
leave the reader entirely to her own devices. As Sommer puts it: ‘Some authors 
call attention to their own allusivity; they seem to insist on their relation to 
earlier texts’. An author performs allusion by evoking a specific or narrower 
range of texts (the ‘evoked’ or ‘marked’ texts) in the text she has composed 
(the ‘evoking’ or ‘marking’ texts). The author may allude to the evoked text by 
using language or imagery particular to it; in such a case the reader’s task is to 
bring the evoked text to bear on her interpretation of the evoking text and note 
how the evoking text transforms the evoked text.!3 Sommer’s methodological 
skepticism about the utility of a radical approach to intertextuality as a read- 
ing lens for Deutero-Isaiah therefore leads him to choose ‘allusion’ (and ‘influ- 
ence’) as his primary theoretical lenses rather than intertextuality per se.!* 


11 Sommer, A Prophet Reads Scripture, 8-9. 

12 Strohm, Theory and the Premodern Text, xiv. 

13 Sommer, A Prophet Reads Scripture, 1-12. 

14 Sommer adopts Louis A. Renza’s definition of ‘influence’: ‘The affiliative relations between 
past and present literary texts and/or their authors... Influence-study generally entailed 
the practice of tracing a text’s generic and thematic lineage.... the ways literary works nec- 
essarily comprise revision or updating of their textual antecedents’. Sommer, A Prophet 
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Joshua Levinson likewise notes that a radical, Kristevan intertextuality 
that grounds the production of all meaning in the reader is inappropriate to 
a study of rabbinic midrash. He demonstrates that when midrash texts quote 
‘secondary’ verses to illuminate the primary verse under discussion, the 
secondary verses all have ‘verbal and thematic links’ to the primary verse’s 
theme. These links ‘mark | ] them as belated readings of the pretext [the 
primary verse — aG]’!5 Rabbinic midrash therefore hardly exhibits a no-limits, 
no-holds-barred ‘free play of signifiers’. 

Sommer’s and Levinson’s reservations about the ill fit of a radical, Kristevan 
intertextuality to the Hebrew Bible and midrash compilations are equally rel- 
evant to this chapter’s broader survey of Amoraic intertextuality. A contempo- 
rary interpreter’s indulging in an entirely reader-oriented ‘free play of signifiers’ 
in a rabbinic text may result in the creation of new ‘midrash’ (perhaps one with 
an academic patina), but likely will not yield helpful learning about the late 
antique rabbinic text itself and the culture that produced it. But while help- 
ful, Sommer’s and Levinson’s scholarly foci do not entirely overlap with this 
chapter’s inquiry. Both scholars examine intertextuality’s role in the use and 
reuse of biblical verses: Sommer is concerned with a later biblical author's use 
of earlier biblical material, and Levinson with how the rabbis deploy scriptural 
verses in the absence of divine revelation to create ‘the necessary authority 
to both change the text and explicate it’ through midrash.!® By contrast, this 
chapter’s focus on Amoraic intertextuality is more concerned with the embed- 
dedness of discrete Amoraic passages and even whole Amoraic compilations 
in a network of other rabbinic sources. And this brings us back to the earlier 
question: How precisely is intertextuality (Levinson’s ‘new game’) distinct from 
the source- and redaction-critical ‘old game’ that scholars have ‘played’ with 
these compilations for years? 

The questions asked by scholars employing source- and redaction-criticism 
in the study of discrete parallels or the relationships between whole compi- 
lations are, at bottom, historical questions about the literary development of 
these compilations and the discrete sources that compose them. David Halivni’s 


Reads Scripture, 14, citing Renza, ‘Influence’, 186. Sommer’s awareness of Deutero-Isaiah’s 
insistence upon its relation to earlier texts is crucial to his project, which is not only to 
read Deutero-Isaiah for how it utilized other texts to create meaning (a literary endeavor), 
but to opine about its place and contribution to the development of Israelite religious 
ideas (a historical agenda). See Sommer, A Prophet Reads Scripture, 9. 

15 Levinson, ‘Intertextuality’.. Apropos, Levinson approvingly quotes Daniel Boyarin’s similar 
observation in Intertextuality, 48, that midrashic gap-filling is not accomplished by the 
reader, but strongly suggested by the intertext itself. 

16 Ibid. 
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oeuvre is a prime example of how source-criticism can be a crucial part of a 
scholarly agenda to reconstruct the history of a rabbinic compilation, in his 
case, the Bavli. Halivni distinguishes ‘sources’ (rabbinic statements still pres- 
ent in the Bavli in their ‘original’ form) from ‘traditions’ (rabbinic statements 
altered in the course of transmission).!” Halivni analyzes those situations in 
which he believes that Amoraim posit forced interpretations in order to resolve 
the problem of the ill fit between the original sources and the ‘corrupted’ 
traditions. As he worked over the years (1968-2012), Halivni also developed 
and refined a theory about the existence and activities of the ‘Stammaim’, a 
cadre of anonymous, mainly post-Amoraic scholars largely responsible for the 
Talmud Bavli as a redacted compilation.1® Attention to the transmission (and 
possible alteration) of sources within the Bavli and the Amoraic canon over- 
all has been key to scholarly reconstructions of the history of ideas, laws, and 
institutions reflected or discussed in these texts as well as of the two principal 
rabbinic cultures that produced them (Palestine and Babylonia). Comparative 
historical and cultural study of the rabbinic cultures of Palestine and Babylonia 
in particular remains an abiding scholarly concern.'9 

Upon reflection, one may observe that a study of parallels (or the rela- 
tionship between two whole compilations) tends to push a scholar to focus 
on discrete literary compilations rather than on the phenomenon of paral- 
lels or the meaning of the relationship between the compilations itself (i-e., 
intertextuality). The scholar will tend to ask: How does this shared text appear in 
the Yerushalmi and/or Genesis Rabba as compared with the Bavli?, as opposed 
to, say, What does it mean for rabbinic intellectual culture that the Amoraic 
compilations share so many parallel texts between them? Applying an inter- 
textuality lens, then, can shift scholarly focus away from history and more 


17 See, e.g., Halivni, Sources and Traditions, 7, nı. Shamma Friedman has also emphasized 
the importance of separating out the layers of the talmudic text; see, e.g., idem, ‘A Critical 
Study’; idem, Talmud Arukh. 

18 Over the years, Halivni’s refinements of his theory have included a growing awareness 
that some ‘Stammaic’ activity may have taken place during the Amoraic period as well 
as a growing sense that the Bavli may have gelled as a compilation later than the sev- 
enth century. Halivni’s latest volume is Sources and Traditions; the volume’s Hebrew title 
makes clear that it includes tractates Shevuot, Makkot, Avoda Zara, and Horayot. In 2009 
he published separately a volume of introductions to Sources and Traditions in which he 
reproduced those introductions in which he extensively discussed and refined his theory 
of the Stammaim. See David Halivni, Introduction to ‘Sources and Traditions’. This volume 
was translated by Jeffrey L. Rubenstein as The Formation of the Babylonian Talmud. 

19 See, e.g., Hayes, Between the Babylonian and Palestinian Talmuds; Kalmin, Sages, Stories, 
Authors, and Editors; idem, Sage in Jewish Society; idem, Jewish Babylonia between Persia 
and Roman Palestine; idem, Migrating Tales. 


INTERTEXTUALITY AND AMORAIC LITERATURE 223 


toward how these compilations work as literature; away from a focus on the 
formation of discrete compilations and more toward how (and perhaps, cau- 
tiously, why) the ubiquitous phenomenon of intertextuality characterizes rab- 
binic intellectual and literary culture. 

Intertextuality can enrich the traditional academic methods of source- and 
redaction-criticism in three ways. First, intertextuality focuses attention on 
meaning-making: How does a later text’s use (however ‘use’ is more precisely 
defined) of an earlier text create meaning? One text may select, recontextual- 
ize, and transform another for various reasons: to emend another, earlier, text 
now seen as somehow flawed or out of date; to hint at a sense of connection 
to the past world of the older text while somehow transcending it; to bolster 
the authority of an older text the status of which is in doubt in the world of 
its newer intertext; or to criticize the earlier text. Second, intertextuality can 
broaden our understanding of rabbinic textual production by inviting the iden- 
tification and study of a much widerrange of possible textual links than those of 
which traditional source- and redaction-criticism take cognizance. Sensitivity 
to allusions and echoes between texts that may not be enough to mark them 
as ‘parallels’ may still be of interest; such subtle connections can point to a 
broader understanding of the range and creativity of rabbinic cultural produc- 
tion (of which textual production is one part).2° David H. Aaron pertinently 
emphasizes that intertextuality is not only about one text’s use of another text, 
but also the continual use and reuse of cultural memes and motifs, of which 
the producer of a text may become aware through sources other than written, 
textual ones. Thus, intertextuality invites consideration of ‘how texts and other 
forms of cultural information might have caused or allowed for a given passage’ 
within the Amoraic canon ‘to take on the form it has’?! Third, intertextuality 
complements and can fruitfully complicate the study of the diachronic devel- 
opment of rabbinic texts. Reading the interconnected rabbinic canon through 
the lens of intertextuality may allow the scholar to focus on the multiplicity 
of ideas and cultural expressions evoked by textual interconnections without 
feeling compelled to impose a (possibly) artificial developmental scheme on 
them. Intertextual links may reveal somewhat ‘messier relationships between 
earlier and later texts, and these ‘messy’ relationships may lay bare cultural 
conflicts and complexity that might be obscured by an attempt to plot (pos- 
sibly artificial) neat patterns of linear historical development.?? 


20 We will examine specific examples of this phenomenon below. 

21 See Aaron, Etched in Stone, 38, 168-77 and passim. 

22 See Fraade, ‘Rabbinic Polysemy’, 39-40; Gray, Charity in Rabbinic Judaism, 92-93 and 
passim. 
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A textual example may help illustrate these theoretical observations. bKet 
67b describes the charitable practices of Mar Ukba and R. Abba. Mar Ukba 
would leave four zuzim in a poor person’s doorpost every day. The poor man 
grew curious about his benefactor’s identity and followed Mar Ukba and his 
wife one day after the sage left the money. Anxious to remain anonymous, Mar 
Ukba and his wife ran and hid in a recently used, still-hot oven; Mar Ukba (but 
not his wife) suffered a burn. Further down on the same folio, R. Abba was said 
to tie up money in a scarf and toss it over his shoulder for the poor to pick up. 
He would look away, however, in order to ensure that ‘charlatans’ (ramai) — 
likely a reference to people not in need — did not pick up the money. bBB 10b 
clearly alludes to these two stories. After noting that the charity that saves 
the giver from an ‘unusual death’ is charity given to an anonymous recipient 
and/or taken from an anonymous giver, the Bavli narrator observes: “he gives 
and doesn't know to whom he gave it” — this excludes (the case of) Mar Ukba; 
“he takes and doesn’t know from whom he took” — this excludes (the case of) 
R. Abba. Rather, how should [the giver] act? Let him give to the charity pouch 
(administered by a sage)’.23 

No source- or redaction-critic would fail to notice the relationship between 
bBB 10b and bKet 67b, and the critic would likely (and correctly) conclude 
that bBB 10b’s references to the stories are posterior to their appearance on 
bKet 67b. bKet 67b’s colorful stories become bBB 10b’s shorthand, discursive 
referents ‘Mar Ukba’ and ‘R. Abba’, and these discursive referents appear in the 
same order as the stories on bKet 67b. While a careful source- and redaction- 
critic would likely not go so far as to claim that bBB 10b ‘knew’ bKet 67b in its 
entirety, it seems reasonable to assume that those responsible for crafting bBB 
10b knew those two stories in the order in which they are now found. However 
small this example, one can see how source- and redaction-criticism permits 
the drawing of a historical conclusion about the relationship between bBB 10b 
and bKet 67b. 

Switching to an intertextuality lens — that is, a more explicitly ‘literary’ lens — 
the inappropriateness to this example of a radical approach that focuses on 
‘infinite’ combinations of a ‘free play of signifiers’ comes clearly into focus. bBB 
10b calls the reader's attention (i.e., alludes) to two discrete texts we now find 
on bKet 67b. bBB 10b is the ‘marking’ or ‘evoking’ text and bKet 67b the ‘marked’ 
or ‘evoked’ text. The Bavli narrator’s marking of the bKet 67b stories on bBB 10b 


23 In this essay, the anonymous voice of the Bavli will be referred to as the ‘Bavli narrator’, 
particularly when it discernibly acts — as it does here — to arrange and comment upon 
material. ‘Bavli narrator’ indicates its active engagement in this literary function better 
than the term ‘anonymous voice’. 
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signals its assumption that its audience knows these stories and can appreci- 
ate the transformative use to which it is putting them. The notion that bBB 
10b’s narrator assumes that it can draw on shared cultural knowledge stems 
from Wolfgang Iser’s notion of ‘repertoire’. To Iser, a successful communication 
between a text and a reader requires shared ‘conventions’ (the ‘repertoire’).24 
The repertoire is ‘all the familiar territory within the text.... references to earlier 
works, or to social and historical norms, or to the whole culture from which the 
text has emerged.?5 The text draws from the repertoire to present and recast 
the familiar in such a way as to lead the reader in an unfamiliar direction; the 
text transforms the elements it selects from the repertoire. 

How does bBB 10b transform these repertoire elements? Mar Ukba’s behav- 
ior is clearly if implicitly criticized on bKet 67b; he and his wife flee, hide in a 
hot oven, and Mar Ukba suffers a burn. The Bavli there highlights the deficiency 
in his behavior by invoking the idea that casting oneself in a fiery furnace is 
preferable to publicly shaming someone; the implication is that Mar Ukba was 
punished because his charitable behavior had the potential to embarrass the 
poor. bBB 1ob’s narrator does not repeat the story in toto but represents Mar 
Ukba as a negative example: “he gives it (tsedaka) and does not know to whom 
he gives it” — this excludes (the example of) Mar Ukba’. bBB 10b takes from 
bKet 67b the story with its negative valence, recasts it into a discursive allusion, 
and transforms it into part of its rationale for Bava Batra’s preferred mode of 
charitable giving: giving to a charity pouch under the control of a reputable 
sage (rather than directly to the impoverished recipient). 

bBB 10b’s transformation of the marked account of R. Abba is subtler. In 
this case there is no colorful story; bKet 67b simply and tersely recounts that 
R. Abba would tie up money in his scarf and toss it over his back with a fur- 
tive backwards glance to ensure that charlatans were not among the benefi- 
ciaries of his largesse. bKet 67b neither explicitly nor even implicitly criticizes 
R. Abba, yet bBB 10b also holds him up as a negative example: “he takes and 
does not know from whom he takes” — this excludes (the example of) R. Abba’. 
bBB 10b transforms bKet 67b’s terse account of R. Abba into a negative discur- 
sive referent that also supports its preferred mode of charitable giving: just as 
benefactors should not know the identity of those they support (Mar Ukba), so 
should recipients also not know the identities of their benefactors (R. Abba). 
The way to avoid all these revelations of identity is — again — for donors to give 
funds to a charity fund supervised by a sage rather than directly to the poor. 


24 See Iser, Act of Reading, 69. David H. Aaron has spelled out and applied Iser’s insights to 
intertextuality; see Etched in Stone, 50-51 and passim. 
25 See Iser, Act of Reading, 69. 
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But bBB 1ob’s marking of bKet 67b’s story of R. Abba is the first spun thread of 
a spiraling web of discernible textual connections that surrounds this marked 
text with deeper layers of meaning. R. Abba’s practice (bKet 67b) was to tie up 
money in a scarf and toss it over his shoulder. According to mBM 3:1, one to 
whom money has been entrusted and who bound up that money and slung it 
over his shoulder is considered to have behaved in a manner ‘unlike the way 
of guardians’ (that is, irresponsibly). On bBM 42a Rava quotes R. Yitshak to the 
effect that although the money referred to in mBM 3: was bound up (which 
seems like a responsible thing to do), the person responsible for the bound-up 
money should have kept it ‘in his hand’, that is, in sight. Although this case of 
guardianship has precisely nothing to do with R. Abba’s charitable behavior 
on bKet 67b, the intertextual link — the negative valence surrounding the act 
of tying up money in a scarf and slinging it over a shoulder — marks R. Abba’s 
behavior as somehow inherently suspect. Another intertext (bKet 66b—67a) 
casts a negative light on another feature of R. Abba’s practice, that of tacitly 
inviting the poor to follow him to collect donations. The legendary Second 
Temple-era wealthy man Nakdimon ben Gurion’s family lost all their money, 
and the Bavli raises the possibility that this was because he did not do tsedaka. 
The Bavli objects that he did do tsedaka; he was said to have walked through 
the streets on silk garments set out for him, which the poor would gather and 
keep after he had passed. But the Bavli goes on to criticize this behavior (bKet 
67a); it opines that Nakdimon did this either ‘for his own honor’ (and hence 
he was considered as if he had not given tsedaka at all) or ‘he did not do (tse- 
daka) as he should have done’. What is being criticized is a charitable practice 
that requires the poor to follow behind a benefactor and pick up his discarded 
leavings; incidentally, the poor were also quite aware of Nakdimon’s identity. 
Mapping mBM 3:1, bBM 42a, and bKet 66b-67a back onto R. Abba (bKet 67b 
and bBB 10b) we see a richer picture of the negative valence of R. Abba’s con- 
duct: not only did his behavior reveal his identity to his beneficiaries, but his 
handling of the money and tacit encouragement to the poor to follow him and 
pick up scattered money are also suspect, similar to Nakdimon’s not doing ‘as 
he should have done’. These intertextual links underlie bBB 10b’s transforma- 
tion of R. Abba into a negative example that supports Bava Batra’s preferred 
mode of charitable giving. 

In sum, then, the difference between an intertextuality lens and a source- 
and redaction-critical lens is a difference of scholarly emphasis. Scholarly sen- 
sitivity to intertextuality requires taking additional steps beyond a historical 
finding about which text is anterior or posterior to which and cataloguing 
the changes made by the ‘later’ text to the ‘earlier’. Intertextuality allows for 
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a broader literary and cultural inquiry, notably identifying the shared cultural 
repertoire of text-composer and audience, and, in appropriate cases, studying 
how intertextual links between a motif found in one text (like R. Abba’s tied-up 
money) and other, seemingly unrelated occurrences of that motif illuminate 
the transformation of a text in which that motif appears. That is, intertextual- 
ity allows for broader consideration of literary (and more broadly, cultural), as 
well as historical dimensions in the comparison of two or multiple linked texts. 
Mindful of Joshua Levinson’s caution that a radical understanding of intertex- 
tuality is inappropriate for the Amoraic canon, and, aided by David H. Aaron's 
work, we need not go as far as Benjamin Sommer and eschew ‘intertextuality’ 
completely. The key is to view ‘intertextuality’, ‘allusion’, ‘influence’, and other 
related ideas as tools, and to employ each tool when it appears to be the one 
best suited to a particular interpretive project.?® 

This chapter's inquiry is in two principal parts. The first is entitled ‘Traditional 
Academic Approaches. As the title indicates, this is a survey of the most impor- 
tant scholarly contributions to the study of the interrelationships between and 
among the Amoraic compilations and the Tosefta and Tannaic midrashim.?” 
This part is divided into four sections: ‘The Talmudim, Toseftan Baraitot, and 
the Redacted Tosefta’; ‘The Talmudim and the Tannaic and Amoraic Midrashim’; 
‘The Bavli and the Yerushalmi’; and ‘Intra-Bavli Amoraic Parallels’. The sec- 
ond principal part is ‘An Intertextual Lens’. In this part examples of parallels 
drawn from all four sections of ‘Traditional Academic Approaches’ will be 
studied with the goal of illustrating the scholarly gains to be had from know- 
ingly applying the literary lens of ‘intertextuality’ to the Amoraic compilations: 
greater appreciation of how a later text’s use of an earlier one creates meaning; 
broader understanding of rabbinic textual production; and the appropriate- 
ness of complicating artificially neat schemata of historical development. 


26 —_ But ‘Amoraic intertextuality’ should not be understood to mean that these compilations 
are simply various random islands in an undifferentiated sea of rabbinic tradition — a 
point against which Jacob Neusner repeatedly inveighed. See, e.g., Neusner, ‘Studying 
Synoptic Texts Synoptically’. See also the pertinent observations about Neusner of Becker, 
‘Texts and History’, 149. The Amoraic compilations’ intertextual connections require 
study; at the same time, each Amoraic compilation undeniably has its own distinct reli- 
gious, ideological, intellectual, and cultural identity. Intertextuality can heighten schol- 
arly awareness of how each rabbinic compilation’s distinct voice is made manifest in how 
it transforms the elements of the cultural repertoire it shares with others. 

27 For reasons of space, this survey will not include studies of the history of Amoraic laws, 
institutions, theology, etc., that are (naturally) based upon scholarly findings about the 
history and development of the literature. 
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The Talmudim, Toseftan Baraitot, and the Redacted Tosefta 

This sections heading hints at two distinct, albeit related, inquiries: the 
relationship of Yerushalmi or Bavli baraitot to their parallels in the Tosefta 
(‘toseftan baraitot’), and the question of whether the Talmudim were aware of 
(and/or made use of) the Tosefta itself. When considering the relationship of 
toseftan baraitot to their parallels in the Tosefta, academic scholars have been 
drawn to the questions Abraham Goldberg articulated several decades ago: 
How do these baraitot relate to their toseftan parallels? Do they come from the 
Tosefta, or from another source? Alternatively, do both the toseftan baraitot 
in the Talmudim and those in the Tosefta derive from a third, common source?28 
The views of Jacob Nahum Epstein and Chanoch Albeck are the foundation 
of the scholarly canon on this broad topic, with significant later contributions 
by Yaakov Elman, Shamma Friedman, Tirzah Meacham, and Joshua Cahan.?9 
Epstein posited the existence of a Tosefta keduma (early Tosefta) from which 
emerged two literary offspring: ‘our’ Tosefta, as he termed it (i-e., the Tosefta 
as we now have it) and the toseftan baraitot in the Bavli. Epstein claimed 
that the Yerushalmi derived its toseftan baraitot from ‘our’ Tosefta. This con- 
clusion helped make sense of the phenomenon that toseftan baraitot in the 
Yerushalmi often bear a greater resemblance to their toseftan parallels than do 
toseftan baraitot in the Bavli.3° 

Chanoch Albeck dated the Tosefta to the end of the Amoraic period. To 
Albeck, the Tosefta’s editor produced it by drawing on many different com- 
pilations of baraitot attributable to different Tannaim. Similarities between 
toseftan baraitot in the Yerushalmi and in the Tosefta result from the reli- 
ance of both on the same earlier collections of baraitot. Thus, contra Epstein, 
the Yerushalmi did not know the Tosefta. The Bavli was also unaware of the 
Tosefta; its own toseftan baraitot represent traditions independent of both the 
Tosefta and the toseftan baraitot in the Yerushalmi.*! 

Shamma Friedman carefully spells out the methodological implications 
of Epstein’s view. Since toseftan baraitot in the Bavli and ‘our’ Tosefta are 


28 Goldberg, ‘The Tosefta’, 292. 

29 See Albeck, Mehkarim ba-baraita ve-tosefta; idem, Introduction to the Talmud, Babli 
and Yerushalmi; Elman, Authority and Tradition; idem, ‘Orality’; Friedman, ‘Ha-baraitot 
ba-talmud ha-bavli’; idem, ‘Uncovering Literary Dependencies’; Meacham, ‘Tosefta as 
Template’; Cahan, ‘Sources and Innovation’. See also Rosenthal, ‘Hamoreh’. 

30 For details of Epstein’s views see chapter 3 of the current volume. 

31 See Friedman, ‘Ha-baraitot ba-talmud ha-bavli’, 164. For details of Albeck’s views see 
chapter 3 of the current volume. 
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independent witnesses to the ‘early’ Tosefta, a comparative study of the Bavli’s 
toseftan baraitot and ‘our’ Tosefta can tell us nothing about the relationship 
between the two. Further, because the toseftan baraitot in the Yerushalmi 
were drawn from ‘our’ Tosefta, these toseftan baraitot are not helpful guides 
to the reconstruction of the ‘early’ Tosefta. Only a study of ‘our’ Tosefta and 
the Bavli’s toseftan baraitot will enable reconstruction of the ‘early’ Tosefta.3? 
Methodologically, Epstein leaves us in an odd place: he posits the existence 
of a non-extant compilation (the ‘early’ Tosefta) and rules out the usefulness 
of exploring the intertextual connections between extant compilations (the 
Tosefta and toseftan baraitot in the Talmudim) as key elements of his theory 
of the emergence of these extant compilations. Albeck similarly sees the vari- 
ous other collections of baraitot the existence of which he posits (and which, 
again, are non-extant) as the sources for the toseftan baraitot in the Talmudim 
and ultimately even for the Tosefta itself. So Albeck, like Epstein, posits the 
existence of non-extant compilations in order to build a historical argument 
about the emergence of the extant compilations; his historical reconstruc- 
tion, like Epstein’s, also implies that studying the intertextual links between 
the extant compilations in our possession will not likely yield fruitful histor- 
ical conclusions. 

Abraham Goldberg represents a sensible methodological shift, tacitly advo- 
cating the study of the toseftan baraitot in the Talmudim and the Tosefta in 
tandem. While siding with Epstein over Albeck as to the Tosefta’s antiquity, 
Goldberg parts company with Epstein by averring ‘we do not deem it necessary 
to posit ... an “early” Tosefta — something which will be difficult to prove scien- 
tifically anyway’.33 Goldberg also claims that toseftan baraitot in the Talmudim 
derive either from the Tosefta or the Tannaic midrash collections; other bara- 
itot (especially in the Bavli) may be Amoraic creations.3+ Goldberg hypoth- 
esizes that the greater similarity of toseftan baraitot in the Yerushalmi to the 
Tosefta is due to the Bavli’s tendency to paraphrase the Tosefta or interpolate 
comments into toseftan passages. Goldberg suggests that ‘the Palestinian 
Talmud is a kind of extension of the Tosefta, as the Tosefta is of the Mishna’,?5 
and the Tosefta is the Yerushalmi’s primary source for how to interpret the 
Mishna. The Bavli takes a ‘free’ approach to quoting the Tosefta,*® and it ‘treats 
the Tosefta as it does almost all other sources — manipulating it wherever 


32 Ibid. 

33 Goldberg, ‘The Tosefta’, 334. 
34 Ibid., 292-93. 

35 Ibid., 3u. 

36 Ibid., 333. 
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necessary for the literary purposes of the sugya’.3” Goldberg clearly rules out 
a hypothesized ‘early’ Tosefta and does not appear keen to posit the existence 
of various other collections of baraitot that may have been sources for the 
Talmudim and the Tosefta. Of greater significance, Goldberg also appears to 
be an advocate for deriving conclusions about the relationships between the 
Tosefta and the toseftan baraitot in the Talmudim by studying all together the 
toseftan baraitot in the Talmudim, the Tosefta, and any parallels in the Tannaic 
midrash compilations. 

Not long after the publication of Abraham Goldberg's essay, Yaakov Elman 
published a detailed study of Tosefta Pisha and all talmudic parallels to its con- 
stituent baraitot. His goal was to ‘settle the question of whether the Tosefta 
could have served as a source for the Bavli’s redactors or for their sources’.38 
Methodologically, Elman disagrees both with Epstein’s assertion that seek- 
ing to answer this question by studying toseftan baraitot in the Bavli together 
with their toseftan parallels is misguided and with Albeck’s assumption that 
the Tosefta is a very late compilation.?9 Elman’s own principal methodological 
innovation is the introduction of orality studies and an appreciation of the 
importance of the likely oral transmission of these texts to the resolution of his 
question.*° Elman’s attention to oral transmission as a cultural phenomenon 
led to his close attention to the ‘creation of variants’ that distinguish toseftan 
baraitot in the Bavli from their toseftan parallels.“ While acknowledging that 
variants could be random, Elman catalogued certain patterns, a few of which 
include: the tendency for units of material to become terser in oral transmis- 
sion; the Bavli’s emending of a toseftan baraita to fit it into context; and the 
substitution of Amoraic for Tannaic names.” 

Elman ultimately concludes that the Tosefta as a compilation was unavail- 
able to the Amoraim and the Bavli’s redactors. Baraitot — even toseftan 


37 Ibid., 334. 

38 Elman, Authority and Tradition, 6. 

39 One argument Elman suggests against the Tosefta’s lateness is that the Hebrew of the 
Bavli’s toseftan baraitot appears to be contemporaneous with that of Tosefta Pisha. This 
militates against a late date for the Tosefta. See, e.g., ibid., 126. Nevertheless, Elman also 
argues against the Talmudim’s or even individual Amoraim’s awareness of the redacted 
Tosefta in a way that he realizes suggests the Tosefta might be post-Amoraic, and he 
quickly dismisses the suggestion. See Elman, ibid., 279-80. Apropos the issue of language, 
Binyamin Katzoff has very recently analyzed Tosefta Berakhot and the toseftan baraitot 
in tractate Berakhot, pointing out cases in which the Tosefta contains language and style 
more characteristic of the Bavli. See Katzoff, ‘Relationship between the Baraito?. 

40 See Elman, Authority and Tradition, 71-1 and passim. 

41 Ibid., 83. 

42 Ibid., 83—1m, e.g., ibid., 13-39. 
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baraitot — circulated orally and independently (whether in isolation or as part 
of small collections). Elman draws together various data to support this con- 
clusion: he observes inter alia that toseftan baraitot that depend on their place- 
ment in the Tosefta to provide their context lack this toseftan context in the 
Bavli, that is, the ‘Babylonian versions carry their own context’ (a phenomenon 
he also describes as toseftan baraitot appearing in ‘independent’ form in the 
Bavli); there are baraitot in the Bavli that contradict the Tosefta; and there are 
baraitot that appear unaware of the content or arrangement of materials in 
the Tosefta.*3 

Despite his disagreements with Epstein and Albeck, Elman shares with them 
the tendency to posit the existence of now non-extant textual compilations. In 
Elman’s case such now non-extant compilations constitute ‘an independent 
Babylonian tradition’, which he notes had to consist of memorizable ‘small 
collections.*4+ And despite the chasm that separates Elman from a Kristevan 
reader's reveling in the ‘free play of signifiers’ and ‘infinite’ textual connections, 
there is commonality here as well. Intertextuality can impede interpretation 
by promoting a ‘free play of signifiers’ and ‘infinite’ textual connections so ‘free’ 
and ‘infinite’ that interpretation becomes almost a theoretical impossibility. 
Orality studies can abet a tacit insistence that the differences resulting from 
oral transmission (Elman’s ‘variants’) between the Tosefta and parallel tosef- 
tan baraitot in the Talmudim are of greater significance to the history of the 
literature than the similarities between them. The resulting scholarly focus on 
the inevitable differences that result from orality rather than observable ‘simi- 
larities’ between passages or sequences of passages in the extant compilations 
may foreclose consideration and interpretation of the significance of those 
similarities to the history of the literature. 

This last observation brings us to Shamma Friedman. Friedman distinguishes 
between the ‘model of independent parallels’ and the ‘edited parallel.45 The 
former is Friedman’s shorthand description of a regnant scholarly assumption 
(which he describes as in keeping with ‘the spirit of the times’) that ‘changes 
between traditions do not arise from intentional activity’4® To the extent 
that there are differences between them, toseftan baraitot in the Talmudim 
and in the Tosefta are thus presumed to represent distinct rabbinic traditions. 
Friedman opts instead for the model of the ‘edited parallel’, noting that this 


43 Ibid., 102, 138, 278-81 and passim. 

44 Ibid., 138 and n127. 

45 Friedman, ‘Uncovering Literary Dependencies’, 36, 37. For the application of this model to 
Mishna-Tosefta parallels see the detailed discussion in chapter 3 of the current volume. 

46 Friedman, ‘Ha-baraitot ba-talmud ha-bavli’, 165. 
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model accounts better than ‘independent parallels’ for the similarities between 
the texts, and for ‘highly localized’ differences.*” Friedman analyzes many 
examples demonstrating that the Bavli has particular, characteristic ways of 
reworking toseftan baraitot. Differences between these toseftan baraitot and 
the Tosefta are thus not the result of independent transmission (or variants 
resulting from oral transmission) but result from a conscious editorial process. 
Such characteristic ways of reworking sources include: the introduction to 
the toseftan baraita of language drawn from the local mishna;*8 ‘updating’ a 
baraita’s content, including place names, in conformity with the Bavli’s own 
agenda;*9 introducing the Bavli’s own preferred halakhic terminology;5° and 
the telltale introduction to a baraita of Babylonian Jewish Aramaic.*! The con- 
trast with Elman is notable: while the latter noted patterns in textual variants 
but viewed them as (not necessarily conscious) consequences of oral transmis- 
sion, Friedman boldly views them as deliberate editorial interventions.5* But 
Friedman carefully and clearly refuses to draw what would seem to be a logical 
conclusion: the Tosefta is the source for (the reworked) toseftan baraitot in 
the Bavli.5% 

Epstein, Albeck, and Friedman all develop their theories through the pains- 
taking accumulation of multiple examples drawn from a variety of tractates. 
Elman concentrates on one toseftan tractate (Pisha) and the careers of its con- 
stituent baraitot in the Bavli. Elman later turned to the transmission of the 


47 Friedman, ‘Uncovering Literary Dependencies’, 37; idem, ‘Ha-baraitot ba-talmud ha-bavli’, 
165. 

48 Friedman, ‘Ha-baraitot ba-talmud ha-bavli’, 169. For a detailed example of this technique 
see chapter 3 of the current volume. 

49 Ibid., 172. 

50 Ibid., 174. 

51 Friedman, ‘Uncovering Literary Dependencies’, 53. 

52 Elman later engaged somewhat with Friedman's findings in his ‘Orality and the Trans- 
mission of Tosefta Pisha in Talmudic Literature’, arguing in part that Friedman’s find- 
ings were based on variants discernible in manuscript variations while Elman’s findings 
were the consequences of oral transmission (166). That is, Elman did not deny the valid- 
ity of Friedman’s findings; he attributed them to a ‘distinguishable’ mode of textual 
transmission. 

53 Friedman, ‘Ha-baraitot ba-talmud ha-bavli’, 192-93. In one summary description of 
the scholarly gains to be had from the ‘edited parallel’ model, he highlights, inter alia, 
evidence of ‘institutional and conceptual evolution and development’, which will be a 
byproduct of ‘spelling out the general relationship between the component works of the 
talmudic corpus’, and ‘(spelling out) modes of literary evolution discernible in synoptic 
parallels’. See Friedman, ‘Uncovering Literary Dependencies’, 56-57. But he conspicuously 
declines to conclude that the ‘edited parallel’ model will yield the conclusion that the 
Tosefta is the source of the toseftan baraitot in the Bavli. 
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Tosefta Pisha baraitot in the Yerushalmi, concluding that ‘it is clear ... that the 
toseftan program for Mishnah Pesahim hardly influenced the redactors of the 
Yerushalmi’.5+ Tirzah Meacham also examined a tractate pair (Tosefta and 
Yerushalmi Nidda), as to which she reached a different conclusion: ‘Tosefta 
seems to be the organizing principle in the formation of the Yerushalmi, at least 
in Tractate Niddah’.5> While acknowledging that the Yerushalmi does not use 
all the pertinent toseftan material, that the parallels between the Tosefta and 
toseftan baraitot are not identical, and that there are baraitot in the Yerushalmi 
that ‘should’ be in the Tosefta but are not, she weighs these differences against 
her finding that ideas found in Tosefta Nidda tend to drive Amoraic discus- 
sions in Yerushalmi Nidda: ‘It is ... likely that tNid provided the outline for the 
discussions in yNid.... what better starting part could any Palestinian amoraic 
editor have?’6 Elman’s and Meacham’s differing methodological premises and 
consequently divergent conclusions suggest that more research is warranted 
into the question of whether and to what extent tractates of Tosefta may have 
provided framing elements for talmudic tractates. 

Like Elman and Meacham, Joshua Cahan examines ‘larger patterns of how 
and when (toseftan) sources are used’ rather than ‘the wording of individ- 
ual citations.5” Observable patterns in the use of toseftan baraitot in the 
Yerushalmi and Bavli include the former’s tendency to paraphrase baraitot, to 
omit tradent names, and to focus on baraitot that illuminate issues of Amoraic 
concern. That is, the Yerushalmi tends to subordinate toseftan baraitot to its 
own concerns and redactional agenda. The Bavli, by contrast, tends to quote 
toseftan baraitot at length (even when quoted material is not germane to the 
issue under discussion), to assign tradent names, and, in general, shows more 
‘dependence on and deference to’ toseftan material than does the Yerushalmi.5® 
Cahan hypothesizes that this Bavli anthological tendency was precisely the 
point: the redactors of the Bavli wished to ‘gather and arrange important texts 
into ... the singular and all-encompassing compendium ... the BT’.59 Cahan’s 
finding about how the Bavli’s anthological tendency manifests itself in relation 
to the Tosefta will be important to bear in mind as we later ponder the rabbinic 
cultural significance of some Bavli tractates’ incorporation of structural ele- 
ments of some parallel Yerushalmi tractates. 


54 Elman, ‘Orality and the Transmission of Tosefta Pisha in Talmudic Literature’, 167; see 
also 180. 

55 Meacham, ‘Tosefta as Template’, 184. 

56 Ibid., 219-20. 

57 Cahan, Sources and Innovation, 3. 

58 Ibid,»5. 

59 Ibid, 6. 
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The Talmudim and the Tannaic and Amoraic Midrashim 
The Tannaic Midrashim 

The extant collections of Tannaic midrash are Mekhilta de-Rabbi Yishmael 
(Exodus), Sifra (Leviticus), and Sifrei (on Numbers and Deuteronomy). Menahem 
Kahana points out that three other Tannaic midrash collections have been par- 
tially reconstructed from Geniza fragments and mentions by medieval schol- 
ars: Mekhilta de-Rabbi Shimon bar Yohai (Exodus), Sifrei Zuta (on Numbers 
and Deuteronomy), and Mekhilta on Deuteronomy.®° As with the Tosefta, aca- 
demic scholarship has tended to focus on two related though distinct ques- 
tions: What is the relationship between discrete passages found in the Tannaic 
midrash compilations and their parallels in the Talmudim? and did the redac- 
tors of the Talmudim possess the extant Tannaic midrash compilations as 
identifiable compilations? 

Ezra Zion Melamed indefatigably collected the talmudic parallels to Tannaic 
midrashim. Beginning with the Yerushalmi, Melamed counted 80 parallels to 
Mekhilta de-Rabbi Yishmael, 80 to the Mekhilta de-Rabbi Shimon bar Yohai, 
290 to Sifra, 70 to Sifrei Numbers, 30 to Sifrei Zuta, and 120 to Sifrei Deuteronomy. 
He also noted that no instances in the Yerushalmi of Tannaic midrash on 
Exodus verses are not found in the extant Mekhilta collections, 150 passages of 
Tannaic midrash on Leviticus verses are not found in the Sifra, go on verses of 
Numbers are found neither in Sifrei Numbers nor in Sifrei Zuta, and approxi- 
mately 170 on verses of Deuteronomy are not found in Sifrei Deuteronomy. 

Melamed compared a number of parallel texts ‘for the sake of establish- 
ing the relationship between the quotations in the Yerushalmi and the extant 
(Tannaic midrashim).6* Melamed’s painstaking analyses did not yield uniform 
or consistent results. In one case, ‘here the Yerushalmi used the Mekhilta de- 
Rabbi Yishmael and interpreted it’; in another, ‘the halakhic midrash in the 


60 For further details on the various works of Tannaic midrashim see chapter 3 of the cur- 
rent volume and Kahana, ‘Halakhic Midrashim, 4. On p6 Kahana explicitly opts for call- 
ing these compilations the midreshei ha-halakha despite his acknowledgment that their 
inclusion of aggadic material makes that name misleading. Throughout this chapter I will 
refer to ‘Tannaic midrashim’. For a very recent inquiry into whether midrash halakha was 
at all a discernible category of learning in the Tannaic period, see Goldsmith, ‘Were There 
Really Midreshei Halakhah”. 

61 Melamed, Midreshei halakha, 15. This is part of the introduction to that volume which 
was prepared posthumously by Melamed’s children. They based this introduction on 
Melamed’s earlier writing on this subject in his Pirkei mavo le-sifrut ha-talmud, 275-94. 

62 Melamed, Midreshei halakha, 32-40; idem, Pirkei mavo, 288-94. 

63 Melamed, Midreshei halakha , 32-33; idem, Pirkei mavo, 288-89. The reference is to 
Mekhilta de-Rabbi Yishmael (Nezikin 11) and yBK 5:6, 5a (ed Academy, 1201). 
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Yerushalmi matches Mekhilta de-Rabbi Shimon ben Yohai in large part.64 
Melamed’s study of Yerushalmi parallels to passages from Sifrei Numbers, 
Sifrei Zuta, and Sifrei Deuteronomy likewise yielded evidence of both similar- 
ity and difference. Consequently, it is unsurprising that Melamed did not offer 
an opinion about whether the Yerushalmi was aware of these various compila- 
tions as whole, redacted compilations.®° On the other hand, the case of the 
Sifra was notably different. On the basis of nine randomly selected examples, 
Melamed boldly concluded: ‘(Sifra Leviticus) as we have it was available to the 
Yerushalmi’ (emphasis added). Melamed qualified this sweeping conclusion 
with the methodological caution that its full confirmation had to await a ‘care- 
ful comparison’ of all Yerushalmi quotations of midrashim to Leviticus.®® 
Naturally, Melamed also studied the Bavli parallels to the Tannaic 
midrashim,®’ raising the question of the ‘Bavli’s relationship to the extant 
midreshei halakha’.®8 Given his view that each Bavli tractate was redacted 
by different redactors at different times, Melamed emphasized that each 
Bavli tractate’s relationship to the Tannaic midrashim must be probed inde- 
pendently, although he understandably declined to undertake such an enor- 
mous tractate-by-tractate inquiry himself.® His inquiry yielded the following 
results: there are 390 Bavli parallels to Tannaic midrashim on Exodus (the 
Bavli parallels are more similar to the Mekhilta de-Rabbi Shimon bar Yohai 
than to the Mekhilta de-Rabbi Yishmael), 1,100 Bavli parallels to Tannaic 
midrashim on Leviticus (800 are found in Sifra Leviticus and 300 are not), 
approximately 330 Bavli parallels to Tannaic midrashim on Numbers (half of 
which are not found in Sifrei Numbers), and approximately 450 to Tannaic 
midrashim on Deuteronomy (approximately 235 of which are not found in 
Sifrei Deuteronomy).”° The presence in the Bavli of what appear to be Tannaic 
midrashim that are not found in our extant collections persuaded Melamed 
that Babylonian Amoraim possessed not only ‘our midreshei halakha’, but also 
‘other collections’! Given Melamed’s refusal to opine about the relationship of 
the Bavli either in whole or in part to the extant Tannaic midrash collections, his 
comment that the Amoraim possessed ‘our midreshei halakha’ is ambiguous. 


64 Melamed, Midreshei halakha, 35; idem, Pirkei mavo, 289-90. The example is yBK 6:4, 5c 
(ed Academy, 1203) and MekRSbY 197. 

65 See Melamed, Midreshei halakha, 38-40; idem, Pirkei mavo, 292-94. 

66 Melamed, Midreshei halakha, 37; idem, Pirkei mavo, 292. 

67 Melamed, Midreshei halakha; for a summary of the findings see idem, Pirkei mavo, 258-74. 

68 Melamed, Midreshei halakha, 31-33, 80; idem, Pirkei mavo, 261-65. 

69 Melamed, Midreshei halakha, 80; idem, Pirkei mavo, 261. 

70 Melamed, Midreshei halakha, 35-36; idem, Pirkei mavo, 261-62. 

71 Melamed, Pirkei mavo, 261-62. 
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Does this mean that the Amoraim possessed ‘our’ (i-e., extant) collections, or 
that they possessed discrete examples of Tannaic midreshei halakha now found 
in ‘our’ collections? 

Melamed was somewhat less ambiguous about the Bavli’s relationship with 
the Sifra to Leviticus. Menahem Kahana concluded from his own reading of 
Melamed that the latter held ‘Sifra is singular in ... the great proximity to the 
parallel baraitot in the Bavli, whose sages apparently possessed a midrash very 
similar to the extant Sifra.”? Chanoch Albeck largely agreed with Melamed 
that the Talmudim did not rely on the extant Mekhilta compilations or Sifrei 
Numbers, Sifrei Zuta, or Sifrei Deuteronomy.’ But he held, seemingly contra 
Melamed, that the Sifra was not a source for the Bavli; indeed, the editor of the 
Sifra may even have drawn midrashic material from the Bavli.“ Albeck unam- 
biguously concludes: ‘the Talmudim did not take baraitot ... from our Sifra’.”5 
But Shlomo Naeh’s recent research supports Melamed’s highly informed intu- 
ition that the Yerushalmi and perhaps even the Bavli may have possessed the 
extant Sifra. Naeh points out that the Sifra is the only Tannaic compilation 
aside from the Mishna to be represented in talmudic literature as having an 
independent structure and internal divisions.” He concludes that Sifra con- 
sisted of nine literal megillot (scrolls), and that it existed in writing already 
during the talmudic period.”” Naeh points out sensibly that even the name by 
which this Tannaic midrash is known in the Bavli — ‘Sifra’ (i-e., book’) — signifies 
that it was indeed likely already a written ‘book’ during the Amoraic period.”® 


The Amoraic Midrashim 
Chanoch Albeck states explicitly that Genesis Rabba did not rely on the extant 
Tosefta, Mekhilta de-Rabbi Yishmael, Sifrei Numbers, or Sifrei Deuteronomy.”? 
Tellingly, he is silent about the Sifra to Leviticus, which contrasts with his 
unequivocal rejection of the idea that the Talmudim relied upon it. 


72 Kahana, ‘Halakhic Midrashim’, 83. 

73 See Albeck, Introduction to the Talmud, 106, 142. 

74 Ibid., 105, 13-23. 

75 Ibid., 122. 

76 Naeh, ‘Structure and Division of Torat Kohanim (A): Scrolls’, 484. 

77 Ibid., 501, 503, 504. 

78 Ibid., 504-5. See also Naeh’s subsequent research into the development of the Sifra’s 
internal divisions into parashot, perakim, and halakhot in idem, ‘Structure and Division 
of Torat Kohanim (BY. In the latter study Naeh emphasizes that the development of the 
Sifra’s internal divisions was early (78; 74, n85, 91). On p505 of his earlier study Naeh also 
boldly hypothesizes that other midrash collections labeled sefer in the Bavli might also 
have existed as written collections, such as the sifrei de-vei Rav. 

79 Albeck, ‘Mavo le-Bereshit Rabba, 3:55, 56-57, 59, 61-62. 
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There was lively scholarly interest for decades in the many parallels between 
and among Genesis and Leviticus Rabba and Pesikta de-Rav Kahana and 
between these midrash compilations and the Yerushalmi, including the ques- 
tion of what significance these many parallels have for the question of liter- 
ary dependence between them. Albeck rejected Leopold Zunz’s and Zacharias 
Fraenkel’s earlier views that Genesis Rabba knew, relied upon, and took from 
the Yerushalmi the aggadic material common to them both. Rather, Albeck 
opted for the view that ‘the redactor of Genesis Rabba used Talmud Yerushalmi 
in many places; what I mean to say is an Erets-Yisraeli Talmud that resembled 
our Talmud Yerushalmi in its structure and foundation [emphasis added]’®° 
Albeck hypothesized that Genesis Rabba also derived aggadic material from 
other sources in addition to (its version of) the Yerushalmi. Albeck colorfully 
used a rabbinic metaphor in describing aggadot as having been ‘emptied from 
one vessel (i.e., compilation) to another’;*! consequently, ‘it is impossible to be 
definitive about aggadot, to claim that the source of the aggada is such-and- 
such a book and not another’.®? 

Albeck also opined that the Genesis Rabba redactor(s) took legal mate- 
rial ‘from the Talmud he had to the Mishna’ (i.e., not the extant Talmud 
Yerushalmi); Genesis Rabba did not find that material attached to scriptural 
verses.83 Several factors led Albeck to the latter view: the legal material in 
Genesis Rabba is demonstrably linked to the Mishnah; there are ‘internal signs 
[i.e., aspects of the talmudic context of the material — AG] by which one might 
recognize the talmudic source’; and the material may indeed be found in our 
extant Yerushalmi. 

Albeck was particularly struck by the differences between parallel legal 
material in Genesis Rabba and the Yerushalmi; in his words: ‘One must not 
suspect (the Genesis Rabba redactor) in any way of ... uttering his (own) state- 
ments that he innovated out of his own intellect in the names of Amoraim 
who preceded him. Rather, it is certain that he found the passages formu- 
lated that way in the Talmud that he used. What follows from this is that the 
Talmud Yerushalmi that was available to the Genesis Rabba redactor was of a 
version and redaction other than the Talmud Yerushalmi we have’ (emphasis in 


80 Ibid., 3:67. Later, on pp73-74, Albeck is a bit more imprecise in his language, referring to 
‘the Yerushalmi editor’ and the derivation of various Genesis Rabba aggadot from ‘the 
Yerushalmi’. Nevertheless, in the same context he does refer again to a sugya ‘in another 
edition from the edition of our Yerushalmi. 

8ı Ibid., 3:74. 

82 Ibid. Albeck also calls attention to his pertinent remarks on 3:58. 

83 Ibid., 3:67. 
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original).84 Albeck felt that the differences between Genesis Rabba and the 
extant Yerushalmi are at times so great that the shared legal material must have 
derived from another version of the Yerushalmi — the Genesis Rabba redactor, 
he insisted, would not have reworked the extant Talmud Yerushalmi to such 
a great extent.®5 In Shamma Friedman's terms, Albeck opted for the model of 
‘independent’ rather than ‘edited’ parallels because he could not, would not, 
imagine that Genesis Rabba would make significant changes to the Talmud 
Yerushalmi.®6 Thus, despite Albeck’s recognition that ‘most of the (parallel) 
statements are in truth in our Yerushalmi’, he observed that ‘on the other hand 
we have seen that there are at times differences between Genesis Rabba and 
the Yerushalmi that are so great that it is impossible to say that the (Genesis 
Rabba) redactor changed Yerushalmi statements and expanded them’ (empha- 
sis in original).8” 

Moving on to Leviticus Rabba, Albeck acknowledges explicitly that in places 
Leviticus Rabba does rely on the extant Sifra to Leviticus,8* noting that ‘there is 
no way to know if the Leviticus Rabba redactor used midreshei halakha aside 
from the Sifra’8° Albeck finds 60 parallel passages between Leviticus Rabba 
and the Yerushalmi and similarly concludes: ‘There is no doubt that (Leviticus 
Rabba) used (the extant Yerushalmi)’9° Albeck notes that the differences in 
the legal material shared by the two compilations are not so great as to com- 
pel the conclusion that Leviticus Rabba’s redactor relied on a Yerushalmi of 
‘another edition’ (allegedly as did Genesis Rabba’s). As to aggadic material, 
Leviticus Rabba relied both on the Yerushalmi and other sources, one of which 


84 Ibid., 3:71. 

85 Ibid., 3:73. 

86 Albeck also points out that this assumption allows for a study of the development of 
Yerushalmi sugyot; those found in Genesis Rabba (assumed to have been taken from 
another version of that Talmud) should be systematically compared with those found 
in ‘our’ Yerushalmi. This point has scholarly merit whether or not one accepts Albeck’s 
assumption that there was another version of the Talmud Yerushalmi. 

87 Albeck, ‘Mavo le-Bereshit Rabba’, 3:73. 

88 Albeck, ‘Midrash Vayikra Rabbah’, 2:29, 30. 

89 Albeck’s conclusion about Leviticus Rabba’s use of the Sifra dovetails with Ezra Zion 
Melamed’s earlier intuition about the Yerushalmi’s and possibly even the Bavli’s aware- 
ness of and reliance on the Sifra; both scholars’ conclusions derive support, in turn, 
from Shlomo Naeh’s codicological work. In light of all this, Albeck’s disagreement with 
Melamed about the Talmudim’s use of the Sifra deserves renewed attention; there seems 
to be a discernible scholarly consensus that the relationship of the Sifra to Leviticus to the 
Amoraic canon is somehow (but precisely how?) different from that of the other Tannaic 
midrashim. The Sifra’s relationship to the Amoraic canon deserves a fresh look. 

g0 Albeck, ‘Midrash Vayikra Rabbah’, 2:30. 


INTERTEXTUALITY AND AMORAIC LITERATURE 239 


was Genesis Rabba.*! Albeck also opined that Pesikta de-Rav Kahana derived 
from Leviticus Rabba the five homilies they share (in opposition to the con- 
trary view of Solomon Buber, Jehuda Theodor, Abraham Epstein, and Meir 
Ish-Shalom). 

Mordecai Margulies observed that the dispute between these scholars 
about whether Leviticus Rabba or Pesikta de-Rav Kahana was the source of 
their five shared homilies shows the extent of the two compilations’ similar- 
ity and the consequent impossibility of determining conclusively which com- 
pilation borrowed from which. Margulies opts instead for the view that the 
two compilations are ‘twin brothers’ that emerged from the same ‘study house’ 
and were likely redacted by the same scholars.9* Margulies was similarly disin- 
clined to opine as to whether Leviticus Rabba relied on Genesis Rabba or vice 
versa; again, he opted for the assumption that these two compilations did not 
depend upon each other but stemmed from a common source: older aggadic 
compilations.% 

Margulies considered all together the question of the relationship between 
‘the ancient midrashim’ (Genesis and Leviticus Rabba, Pesikta de-Rav Kahana) 
and the Yerushalmi, noting two possibilities: either the Amoraic midrash com- 
pilations relied on the Yerushalmi or vice versa, or both derived their shared 
material from a common source. Margulies opted for the view that the Amoraic 
midrash compilations did not take material from the Yerushalmi; consequently, 
it goes without saying that he rejected Albeck’s distinction between Genesis 
Rabba’s reliance on a Yerushalmi ‘of another edition’ and Leviticus Rabba’s on 
‘our’ Yerushalmi. Rather, Margulies opted for the second of his suggested pos- 
sibilities: the Amoraic midrash compilations and the Yerushalmi derived their 
shared material from a common source, ‘books of aggada’.9* 

Hans-Jiirgen Becker later revisited the question of the relationship of the 
Yerushalmi and Genesis Rabba.?5 Becker's overall conclusions resemble those 
of Margulies, although his formulation of his conclusions is more radical; also, 
in keeping with contemporary academic discourse, his treatment of the issues 
is more theorized. Like Margulies, he posits that neither compilation relied 


g1 Ibid., 2:30-31; 32. 
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upon the other. Both compilations have an ‘incomplete and open character’, 
which is made manifest in the fact that most of the texts that make up these 
compilations can be easily reintegrated into different structural frameworks. 
Becker sees the many parallels between the compilations as indicative of 
‘reciprocal dependencies and influences’; moreover, the redactions of the 
compilations were not one-time, final events, but ‘a network of redactional 
processes’.9” Similar to Margulies, Becker maintains that both compilations 
drew on some common sources and also included original material.9° In sum, 
Becker sees the redactions of the Yerushalmi and Genesis Rabba to have been 
fluid, interrelated, and dynamic; study of the numerous parallel sources is criti- 
cal to understanding how the redactors of each compilation uniquely adapted 
those texts to the ‘macroforms’ in which they are presently found. In several 
fairly recent articles, Chaim Milikowsky has undertaken a comparison of 
Leviticus Rabba and Genesis Rabba parallels with a two-fold aim. First, he has 
sought to determine which passage is older, in order to comment on the rela- 
tive dating and relationship of the larger works in which they are found and on 
‘the dynamic process of midrashic creation and modification’.99 Second, he has 
sought to reconstruct the earliest, but no longer extant, version of the tradition 
that served as the basis for the versions in the sources that stand before us.10° 
Employing philological, literary, and substantive criteria in his studies of spe- 
cific parallels, he has concluded — contrary to both Albeck and Margulies — that 
the Leviticus Rabba versions are older and retain more original formulations 
than those of Genesis Rabba; nevertheless, both midrashim are secondary for- 
mulations of a midrash that is no longer extant.!°! Milikowsky connects this 
state of affairs to the oral character of rabbinic literature. Small units of homi- 
letical and midrashic works were orally transmitted and reformulated anew 
over the course of centuries.!°* Extrapolating his conclusions beyond the two 
works in question, Milikowsky has described the homilies and larger midrashic 
works in our possession as windows on to ‘ʻa vast body of teachings and sermons 
that were constantly created and recreated, formulated and reformulated, 
changed and transformed during those centuries that midrashic literature was 
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a living body performed, studied and transmitted’.!°3 Looking over this history 
of scholarship we see a telling methodological shift: the one-time assumption 
that there was almost certainly literary dependency of some kind among the 
Amoraic compilations has recently yielded to skepticism, or at least the pos- 
sibility of skepticism, about that idea. Chanoch Albeck and his predecessors 
in the study of the Amoraic midrash compilations and the Yerushalmi (Zunz, 
Fraenkel, Buber, Theodor, Epstein, and Ish-Shalom), agreed that there was lit- 
erary dependence among the Amoraic compilations; their disagreements were 
about which compilation(s) was dependent upon which. Later, Margulies was 
unwilling to posit relationships of literary dependence: literary similarities 
were either due to compilations’ being redacted in the same study house by 
the same scholars (Leviticus Rabba and Pesikta de-Rav Kahana) or to shared 
reliance on a third source (Yerushalmi and the Amoraic midrashim; Leviticus 
Rabba and Genesis Rabba). Becker heightens Margulies’s unwillingness to 
posit literary dependency, while Milikowsky combines reconstructions of liter- 
ary dependency with a conception of rabbinic textual formation (inspired by 
orality studies) as fluid, intertextual, and complex. The latter conception has 
the potential to undermine reconstructions of literary dependency. 

Little, if any, study has been devoted to comparing passages in the Amoraic 
midrashim to their Bavli parallels, or to the question of whether the Bavli was 
aware of, and relied upon, those compilations. As to the latter, a scholarly con- 
sensus has formed around Richard Kalmin’s suggestion that the Palestinian 
compilations were not transmitted to nor circulated in Babylonia as discrete 
collections.!°* Some support for this consensus is found in R. Yohanan’s state- 
ment on bSan 24a that ‘Bavel’ is so called because it is be/ula (mixed up) in 
Bible, in Mishna, and in ‘talmud’ — likely meaning that these various areas of 
study were all combined, rather than being set out distinctly (as they were 
in the Land of Israel).!°5 Chanoch Albeck’s comprehensive list of Bavli paral- 
lels to Genesis Rabba lays the groundwork for further synoptic study of those 
compilations.!°6 In separate research, the present writer has found that yBer 7:2, 
ub is a reworking of GenR 91:4, and that bBer 47b—48b demonstrates similarity 
to both. This suggests that the Bavli may have been aware of a hybrid version 
of the Palestinian sugya that retained some elements of an older version now 
found in Genesis Rabba along with some evidence of its continued reworking 
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in Palestine.!°’ The present writer has also found that bRH 16b’s sugya about 
the four things that ‘tear up a person's (heavenly) decree’ is demonstrably 
much more similar to GenR 44:12 (and PesRK 28:3) than to yTaan 2:1, 65b (and 
ySan 10:2, 28c).!08 These two findings suggest that systematic study of the Bavli 
parallels to Genesis Rabba remains a scholarly desideratum. 


The Bavli and the Yerushalmi 

Academic scholars are intensely and appropriately aware of the importance 
of the Talmud of the Land of Israel to a fuller understanding of Babylonian 
memrot, sugyot, and narratives.!°° Scholarly study of inter-talmudic parallels 
and their possible implications for characterizing the relationship between the 
Talmudim has been and remains a lively area of inquiry. Isaac Alfasi’s (1013- 
1103) statement at the end of Bavli Eruvin has traditionally been seen as the 
starting point for discussion of the relationship between the Talmudim. Alfasi 
posited that ‘they’ (the sages of the Bavli) were ‘more expert than we’ (he and 
his contemporaries) in ‘the gemara of the Westerners. What Alfasi meant by 
‘semara of the Westerners’ is not clear; the reference may be to the Talmud 
Yerushalmi, or to the traditional transmitted learning of the Palestinian sag- 
es.10 Whatever Alfasi meant, subsequent medieval jurists — whether or not they 
engaged with his statement — tacitly adopted the notion that rabbinic tradition 
moved seamlessly from the Talmud Yerushalmi to the Bavli with the corollary 
(even if unstated) that the Bavli was somehow aware of the Yerushalmi.™ 

The nineteenth-century emergence of the Wissenschaft des Judentums cata- 
lyzed scholarly interest in revisiting that premodern consensus.” Solomon 
Judah Rapoport (1790-1867), Zvi Hirsch Chajes (1805-1855), and Isaac Halevy 
(1847-1914) all concluded on the basis of their own researches that the Bavli 
knew and relied on the Yerushalmi.! These scholars were subsequently joined 
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in their view by M.A. Tennenblatt.""4 Zacharias Frankel (1801-1875), and in the 
early twentieth century, Louis Ginzberg (1873-1953), and Jacob Nahum Epstein 
(1878-1952) all held that the Bavli neither knew nor relied on the Yerushalmi; 
these three were joined in their view in 1954 by the lesser-known independent 
scholar Yekutiel Yehudah Greenwald, and still later by Jacob Neusner.”5 

Research into the relationship between the Talmuds entered a new phase 
with Martin Jaffee’s 1989 publication of a study of Bavli and Yerushalmi 
Horayot."6 Jaffee’s methodological innovation was to look beyond discrete par- 
allel sugyot to ‘the level of literary craft and organization, as large sequences of 
discourse are redacted in each gemara around the core of the same Mishnaic 
tractate’"” Jaffee examined the entirety of the two tractates’ commentaries to 
the same Mishna pericopes and discerned three ‘structural correspondences’: 
similar lengths of discussions of a mishna in the two Talmuds, similar place- 
ments of themes extraneous to the local mishna at similar places in the gemara, 
and the use of the same Mishna pericopes for the placement of aggadic 
passages.!!8 Carefully confining himself to the Horayot tractates, Jaffee con- 
cluded: ‘the post-Amoraic editors (of the Bavli) had something much like the 
extant version of the (Yerushalmi) before them and reflected upon the logic of 
its construction as they composed their own commentary’!9 

Building on the entire legacy of scholarship outlined thus far, the present 
writer subsequently undertook a detailed study of the entirety of the Avoda 
Zara tractates.!2° The study’s methodological innovation is the description 
and application of two levels of analysis: ‘macro analysis’ and ‘micro analysis’. 
‘Macro analysis’ is an examination of each Talmud’s treatment of the same 
mishna pericope in toto. Similarities between the two that are ‘called for by 
the mishna’ or ‘called for by other tannaitic sources’ are deemed irrelevant 
to resolving the question of whether the Bavli relied on the Yerushalmi.!#! 
Relevant similarities are those deemed ‘not called for’ by either the local 
mishna or other Tannaic sources. These latter similarities are called ‘structural 
similarities, and identification of all the structural similarities between the 
tractate pair are relevant data that can be dispositive in answering the question 
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of influence. The more structural similarities there are (and the closer they 
are to each other linguistically and thematically), the greater the likelihood 
that a Yerushalmi tractate influenced the formation of its Bavli counterpart. 
However, macro analysis is necessary but insufficient without ‘micro analysis’. 
‘Micro analysis’ is an application of source-, form- and redaction-criticism to 
specific inter-talmudic parallels with the goal of demonstrating how the Bavli 
adapted and reworked discrete Yerushalmi parallels in identifiably charac- 
teristic ways. Methodologically, macro and micro analysis complement each 
other. Demonstrating the existence of structural similarities, combined with 
the presentation of evidence that differences between the Talmudim may have 
resulted from Bavli’s reworking of Palestinian material, can, taken together, 
support a finding that a Bavli tractate relied on its Yerushalmi parallel. 

Marcus Mordecai Schwartz acknowledges and builds on the present writ- 
er’s work in his comparative study of the Rosh HaShana tractates. Schwartz 
hypothesizes that Bavli Rosh HaShana is a ‘Babylonian-born text with two dis- 
tinct Palestinian ancestries’! These two ‘ancestries’ are two distinct waves of 
Palestinian material that came to Babylonia at different times. The first is a 
large quantity of Palestinian material brought to Babylonia between the late 
third and mid-fourth centuries — toseftan baraitot, Palestinian Amoraic state- 
ments apparently unknown to earlier Babylonian Amoraim, and teachings 
of middle-generation Babylonian Amoraim — that resembles material found 
in the Yerushalmi. Schwartz contends that these Palestinian materials were 
combined in Babylonia with indigenous Babylonian materials and constitute 
a discernible textual layer that lies below the surface of the redacted text of 
Bavli Rosh HaShana. This textual layer may be dated to the third and fourth 
centuries. While the Palestinian sugyot in this Bavli stratum share content 
with their Yerushalmi parallels, they do not necessarily share structural fea- 
tures. This brings us to Bavli Rosh HaShana’s second Palestinian ‘ancestry’: a 
fairly complete version of Yerushalmi Rosh HaShana that came to Babylonia 
and was available to, and relied upon by, later Babylonian scholars. Schwartz 
hypothesizes that this later Babylonian reception of Palestinian material may 
have occurred in the fifth century at the earliest. Schwartz theorizes that the 
reception of this Yerushalmi tractate catalyzed a Babylonian reworking of the 
earlier Palestinian material; sugyot were more closely structurally aligned with 
their Yerushalmi parallels, and redactors added, inter alia, the structural and 
framing elements that give the two tractates their overall similarities in struc- 
ture and organization.!23 Schwartz traces one such later Babylonian structural 
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reworking of material to the later Amoraim Ravina and Rav Ashi;!”* other such 
reworkings may be dated later, possibly to the sixth century.!25 

Notwithstanding the work of Jaffee, Gray, and Schwartz, scholarly disagree- 
ment about whether and to what extent a Bavli tractate knew and relied on 
its Yerushalmi counterpart is inevitable because of a complex blend of pat- 
terns of similarity and difference. On the one hand, a Yerushalmi tractate and 
its Bavli parallel may contain extended sequences of parallel sugyot (not just 
individual, discrete parallel sugyot). While both Talmudim represent Amoraim 
as transmitting discrete sugyot, these extended sequences of parallel materi- 
als are much longer than what Amoraim are portrayed as having transmitted. 
This suggests that these extended sequences of parallel materials (at least 
some of which may be this writer's ‘structural similarities’) became known in 
Babylonia after the Amoraic period. But there are also many differences, and 
the differences complicate a straightforward conclusion that the Bavli ‘knew’ 
the Yerushalmi. To the extent the scholar can demonstrate that the differences 
are part of a pattern, that is, that the Bavli tends to rework the Palestinian 
material it incorporates in characteristic and recurring ways, these differences 
per se need not be fatal to the claim that a given Bavli tractate relied on the 
Yerushalmi. But the inevitable intertwining of macro-level similarity between 
a tractate pair and pervasive differences between them can lead to a method- 
ological stalemate. How can one claim that those lengthy parallel sequences 
of materials and large-scale similarities of structure and organization indicate 
that a Bavli tractate relied on its Yerushalmi counterpart if there are also exten- 
sive differences between the tractates? 

Noah Aminoah, Yaacov Sussmann, and Shamma Friedman have suggested 
another avenue of response: what, following Friedman, I will refer to as talmud 
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kadum (‘early talmud’).!26 Commenting on a detailed analysis of parallel sug- 
yot in the Yevamot tractates, Friedman points out: ‘The two sugyot are parallels 
in their entirety... the dialectic of the stam ha-Talmud here (in the Bavli) is 
parallel to the stam of the Yerushalmi there. And it is clear that it came along 
with the memrot from the early talmud that the Babylonian sages received 
from the Land of Israel sages (for the two Talmuds ... draw from those same 
early traditions)’!2” Elsewhere, Friedman posits as a ‘foundational principle’ 
that there are ‘frameworks of memrot and stam in the Bavli, just as they are 
found in parallel in the earlier traditions reflected in the Yerushalmi’!28 Noah 
Aminoah similarly hypothesizes the existence of a shared ‘siddur kadum’ (early 
arrangement) on the basis of his careful study of a lengthy series of parallel 
sugyot in the Rosh HaShana tractates.!29 Reflecting on Yerushalmi Nezikin in 
relation to the Bavli, Yaacov Sussmann likewise points out that the Talmudim 
share all the Amoraic material dating between 220 CE and 360/370 CE (the end 
of the Amoraic period in the Land of Israel) that relates directly to the relevant 
Mishna tractates. Sussmann labels this material ‘early basic amoraic material’, 
pointing out that it underwent continued development in Babylonia, leading to 
the many differences between Bavli Nezikin and its Yerushalmi counterpart.!9° 
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The theory of talmud kadum as presented by Aminoah, Sussmann, and 
Friedman is one way to resolve the methodological stalemate described earlier. 
It acknowledges the extensive parallels between the Talmudim that range far 
beyond discrete sugyot, while also accounting for the differences — especially 
when those differences are due to the Bavli’s continued reworking of the mate- 
rial it derived from the Land of Israel. Talmud kadum may also now be identi- 
fied with what Marcus Mordecai Schwartz describes as the earlier stratum of 
Palestinian material absorbed by Babylonian scholars in the third and fourth 
centuries. But the proponents of the theory of talmud kadum fail to account 
adequately for the macro-level, tractate-wide structural and organizational 
features studied by Martin Jaffee, the present writer, and Schwartz himself. 
Talmud kadum accounts for some, but not all, relevant similarities between a 
pair of talmudic tractates. Knowingly or not, Yaacov Sussmann seeded a skep- 
ticism about talmud kadum that further complicates its explanatory power. 
Sussmann acknowledged that continued reworking of the early material in 
Babylonia ‘necessarily affected the formulation of (the early material) ... it is 
not possible to distinguish between earlier and later, between “rationale” and 
“addition,” ... the boundaries ... between the interpretation of the teaching 
and its formulation — are progressively blurred’!*! The impact of Sussmann’s 
admission is that the ‘early’ material may not actually be early — there may be 
no reliable way to distinguish between authentically ‘early’ material and its 
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later reworking.!°? And, if that is so, then what looks like talmud kadum might 
not be ‘early’ at all — but then what is it? Is it material the Bavli took from the 
Yerushalmi, material Babylonian sages took from Palestinian sages prior to the 
redaction of the Yerushalmi and reworked, or is it something else? 

For Moulie Vidas and Yoel Kretzmer-Raziel, the answer is: ‘something else’. 
Both scholars reject the older historicist assumption that dividing the Bavli sugya 
into chronologically distinct strata (notably, separating attributed Amoraic from 
presumably later anonymous material) is necessary or even useful in explaining 
inter-talmudic parallels. Vidas also does not characterize the extended parallel 
from the Pesahim tractates he studies as undoubted talmud kadum; he (cor- 
rectly) refers to the “hypothetical” early Talmud’ and to the notion of talmud 
kadum as a ‘hypothesis’. But Vidas does not dismiss talmud kadum entirely, stat- 
ing that ‘the hypothesis [i.e., talmud kadum — AG | may still explain connections 
between the Talmud and other texts or among different sugyot in the Bavli’.133 
Vidas marks a methodological transition between historically focused source- 
and redaction-critical academic scholarship and the more literary focus this 
chapter has associated with a theorized intertextuality. He sees the Bavli as 
adapting Yerushalmi material — anonymous as well as attributed material — for 
its own literary, rhetorical, and ideological purposes. The stam voice is a ‘per- 
former’ that reworks inherited, older material so as to put distance between its 
own voice and the material it cites. To Vidas, the Bavli’s anonymous layer is a 
literary genre; it is not to be seen in historical terms as being either anterior or 
posterior to attributed Amoraic material. 

Kretzmer-Raziel discusses the theory of talmud kadum and the work of 
Martin Jaffee, the present writer, and Moulie Vidas (in this order); he also 
takes up this writer’s call for raising systematic comparative study of the 
two Talmuds to the level of a methodological imperative.!3+ Kretzmer-Raziel 
observes that Jaffee, Gray, and Vidas have in common a shared emphasis on 
the role of later sages in the formation of the Bavli — which is precisely the sort 
of linear historical approach he wishes to challenge. Kretzmer-Raziel opts for 
a model of ‘dynamic traditions of learning’; ‘proto-sugyot’ passed between the 
rabbinic cultures and were reworked in each. These ‘proto-sugyot’ underwent 
‘constant reworking’ and, methodologically, scholars must explore all ‘possi- 
ble connections’ and ‘possible directions of development.!95 Similar to Vidas, 
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Vidas’s extended discussion of his Pesahim example is on 45-80. 

134 Kretzmer-Raziel, ‘The Opening Sugyot’, 101 and 148. 

135 Ibid., 100-101. 
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then, Kretzmer-Raziel separates the literary analysis of the Bavli from the 
historical question of its formation. Kretzmer-Raziel ultimately opts for the 
phrase ‘proto-Talmud,, which he illustrates by analogy to contemporary online 
collaborative projects like Wikipedia. The production of the Wikipedia textual 
product is the result of dynamic interactions between the participants; sepa- 
rating out the literary strata of a Wikipedia entry does not necessarily allow for 
a chronological reconstruction of its formulation. Kretzmer-Raziel holds that 
the same is true of the Bavli. 


Intra-Bavli Amoraic Parallels 

The last section of the first part of this chapter is a transition of sorts between 
‘Traditional Academic Approaches’ and ‘An Intertextual Lens. Chanoch Albeck 
succinctly described this topic as follows: ‘It is possible that a statement or 
explanation or exposition that was stated in one context was transferred to a 
similar context’.!36 Albeck also demonstrated how medieval exegetes (notably, 
but not only the Franco-German Tosafists) were aware of various manifesta- 
tions of these phenomena, which we might call, with a nod to Moshe Benovitz, 
‘transferred texts’!8’ Albeck exhaustively studied these phenomena in both 
Talmuds (including transfers of whole sugyot) in chapter 7 of his Introduction 
to the Talmud, Babli and Yerushalmi. Despite differences, there is a common- 
ality between Albeck and the medieval exegetes. The Tosafist enterprise pro- 
ceeded on the basis of an assumption that the Bavli was a unified corpus, the 
constituent elements of which therefore had to display consistent legal per- 
spectives despite apparent inconsistencies. Seeming contradictions between 
sugyot therefore required harmonization, which the Tosafists provided. Albeck 
likewise saw the ‘transferred texts’ phenomenon as key to resolving ‘a number 
of strange places’ in the Talmud!°8 and ‘reconciling many difficulties in talmu- 
dic sugyot.!39 

The methodological assumption underlying this section is that the sig- 
nificance of the ‘transferred texts’ phenomenon is not limited to the resolu- 
tion of textual ‘difficulties’; this phenomenon is a ubiquitous literary feature 
of the Babylonian production of the literary genre and compilation ‘Talmud 
Bavli. Given that the Bavli is Babylonian rabbinic culture’s principal literary 
expression, examining how it works as literature is key to understanding the 


136 Albeck, Introduction to the Talmud, 452. 

137 Ibid., 472-73. For a study of ‘transferred sugyot’ in the Yerushalmi, see Benovitz, 
‘Transferred Sugyot. 

138 Albeck, Introduction to the Talmud, 461. 

139 Ibid., 473. 
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intellectual dynamics of the culture that produced it. Five examples will be 
examined in order from the simplest to most complex: four demonstrate the 
Bavli’s recontextualization in one tractate of materials found elsewhere within 
it or another, and a fifth example demonstrates an element of self-awareness 
on the part of whoever produced the Bavli; specifically, the Bavli’s macro-level 
awareness of the ordering of material within a tractate. 


bAZ 14a and 21a: The Bavli’s Transfer of the Same Amoraic Memra 

In this example the Bavli is probing the local mishna’s prohibition against sell- 
ing frankincense to idolaters (who may use it in idolatrous worship). A toseftan 
baraita permits Jews to sell a ‘bundle’ of frankincense to an idolater; presum- 
ably the buyer of a ‘bundle’ intends it for commerce, not worship. The Bavli 
then wonders why there is no concern that the bundle buyer will go on to sell it 
others who will use it in idolatrous worship. Abaye answers that there is no such 
concern because ‘we are commanded concerning “before”, we are not com- 
manded concerning the “before” of “before”. ‘Before’ refers to Leviticus 19:14: 
‘You shall not ... place a stumbling block before the blind. Beginning with 
mBM 5:11 and MekRY (mishpatim, kaspa 19), one rabbinic interpretation of 
Leviticus 19:14 is that it interdicts enabling another (Jew) to sin. As Abaye uses 
the verse, the one who ‘places’ the ‘stumbling block’ is the Jew, and the ‘blind’ 
a gentile. Abaye apparently extends the reach of Leviticus 19:14’s prohibition 
to gentiles, a legal development demonstrably characteristic of Babylonian 
Amoraim of the fourth to sixth Amoraic generations.!4° Abaye’s point is that 
‘we’ are commanded about a single ‘before’ — in the Bavli’s terms, the first gen- 
tile to whom the Jew sells a bundle of frankincense — but not about a later 
‘before’ — namely, a future gentile to whom the first might sell and who might 
violate the Noahide covenant by using the purchased frankincense in idola- 
trous worship. The Jew is not required to be concerned about future transac- 
tions, which obviously have not yet occurred, in which he will not be involved, 
and about which he cannot know for sure. 

Abaye’s statement recurs on bAZ 21a, in the context of selling a house 
to a gentile, who may go on to sell it to two gentiles; again, the point of the 
statement is that a Jew need not be concerned about any future transactions 
that might occur after the conclusion of his own involvement. While it is not 


140 See, e.g., bBM gob as compared with the parallels at tAZ 8:6 and bSan 56b (the exten- 
sion of Leviticus 19:14 to gentiles is attributable to Rav Papa); bNed 62b (Ravina quotes 
Leviticus 19:14 to Rav Ashi in relation to gentiles and Rav Ashi does not question his doing 
so); bAZ 6a-b (the Bavli narrator uses Leviticus 19:14 in relation to gentiles). For more 
discussion of this point, see my ‘Sin of Enabling Another’s Sin’, 12-18. 
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impossible that Abaye might have made his statement twice in these distinct 
contexts, it is just as likely that he made it once — whether on what is now 21a, 
14a, or in some other context entirely — and that the Bavli itself has deployed it 
in either or both places. 


bSuk 31a and bBB 6b: The Bavli’s Adaptation of an Amoraic Memra 
to a New Context 


Ravina says (bBB 6b): 


This beam of a hut (that one person rested against his neighbor’s wall): 
there is no presumptive right (for the owner of the beam to keep it there 
permanently) for 30 days, but there is after 30 days. And if it was a sukka — 
which is a commandment — there is no presumptive right for seven days, 
but there is after seven days. And if he secured it with clay, then there is a 
presumptive right immediately. 


Ravina says (bSuk 31a): 


This beam of a hut that was stolen: our rabbis provided a remedy on 
account of the ‘statute of the beam’ (see mEd 7:9). This is obvious! How 
does this (beam) differ from (other) wood? What would you have said? (You 
would have said:) wood is common, and this (beam) is not; (therefore) Iwould 
say no [to monetary compensation]. This comes to teach us (that monetary 
compensation suffices even for the stolen beam). These words apply within 
seven (days), but after seven (days), it (the beam) returns as it is. And if he 
attached it (to the hut) with clay, then even after seven (days) he conveys 
money to him (the person from whom the beam was stolen). 


Shorn of the italicized words, there is a clear structural similarity between 
these two statements of Ravina. Both are about the ‘beam of a hut’, both dis- 
tinguish between the legal status of the beam before and after seven days pass, 
and both end on the note that securing the beam with clay creates an excep- 
tion to what would otherwise be the beam’s legal status. Both also refer to the 
sukka (a ‘hut’ for ritual use during the Sukkot festival). The contexts in which 
Ravina’s statement appears are different: in Bava Batra the context is discus- 
sion of the walls that separate neighbors’ property, and in Sukka it is the nature 
of the compensation owed a victim of theft by a thief who steals wood which 
he builds into a sukka for his own festival use. As in the previous example, 
it is certainly not impossible that Ravina made a similar statement twice in 
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distinct contexts, but it is also possible that he made one statement in a differ- 
ent context entirely that was adapted by the Bavli for use in these two contexts. 
Without the italicized gloss, Ravina’s statement on bSuk 31a appears to be an 
exegetical comment on mEd 7:9 (which mentions the ‘stolen beam’). The itali- 
cized language works to fit Ravina’s exegetical comment on that mishna into 
the flow of the discussion on bSuk 31a, which up to that point had emphasized 
that one whose wood was stolen is entitled to monetary compensation, not 
the return of the wood itself. The italicized language is asking and answering 
a logical question: Given the flow of the discussion to that point, what does 
Ravina’s statement about the ‘beam’ (which is also presumably ‘wood’) add? 

The introduction of Ravina’s statement to tractate Sukka was thus likely 
posterior to its origination as an exegetical comment on mEd 7:9. The Bavli 
likely further adapted Ravina’s statement for use on bBB 6b. One telltale sign 
of Bava Batra’s posteriority to Sukka is Bava Batra’s reference to a sukka; such 
a reference is to be expected on bSuk 31a, but it is unexpected and even some- 
what out of place in Bava Batra.!! 


bSuk 39a and Parallels: The Peripatetic Sugya 
This example explores the same phenomenon with a peripatetic sugya rather 
than a single Amoraic memra. As to the matter of pronouncing a blessing or 
not prior to the recitation of the Hallel psalms, the local mishna (mSuk 3:1; 
bSuk 38a) rules ‘a place in which they are accustomed ... to bless, he blesses; 
all goes according to the custom of the country’. The Bavli quotes Abaye as 
limiting the mishna to blessings after Hallel; by contrast, reciting a blessing 
before Hallel is a ‘commandment’ (mitsva). The Bavli — not Abaye — continues 
by quoting Rav Yehuda in the name of Shmuel that ‘as to all commandments 
one blesses over them oveir le-asiyatan’4? I have left the latter, rather opaque 
phrase untranslated; the Bavli goes on to establish that oveir le-asiyatan means 


141 Avinoam Cohen has also devoted attention to the issue of redactional intention in the 
arrangement of memrot within sugyot. According to Cohen, while the common talmu- 
dic rule holds that sugyot are arranged in chronological order, the Bavli’s redactors break 
with chronological presentation for literary and non-literary reasons. For example, reac- 
tions and responses of late Amoraim are placed immediately after the (earlier) state- 
ments that occasion them, and statements of Babylonian Amoraim are placed before 
statements of Land of Israel Amoraim, irrespective of chronological order. See Cohen, 
‘Non-Chronological Sugyoť, 91. Cohen catalogued editorial rules guiding the redac- 
tion of the Bavli, including those employed in non-chronological sugyot, in Ravina and 
Contemporary Sages, 310-11. See, further, Cohen, ‘On the Non-Chronological Location’. 

142 This is properly ‘attributable’ to the Bavli rather than Abaye because the tradition of Rav 
Yehuda in the name of Shmuel is not attributed to Abaye in the parallels on bMen 35b and 
bPes 7b. Moreover, it seems odd that Abaye would quote an extended sugya that includes 
a later reference to him by name (quoting Genesis 33:3). 


INTERTEXTUALITY AND AMORAIC LITERATURE 253 


‘prior to doing them (i.e., commandments)’ by way of three scriptural verses: 
the first (2 Samuel 18:23) attributed to Rav Nahman bar Yitshak, the second 
(Genesis 33:3) to Abaye, and the third (Micah 2:13) is quoted by the Bavli itself. 
mMeg 3:1 (bMeg 21a) contains language nearly identical to that of mSuk 3:1: 
‘He blesses in a place in which they are accustomed to bless; (in a place in 
which they are) not (accustomed) to bless, he does not bless’. This nearly iden- 
tical language is responsible for Bavli Megilla’s quotation of the sugya on bMeg 
21b in the same form in which it appears on bSuk 3ga. 

But the Bavli places variant versions of this sugya in other contexts, and 
consideration of these other contexts sheds light on the Bavli’s recontextual- 
ization of sugyot as a strategy of composition. The Bavli introduces mSuk 3:11 
and this appended sugya with the signal tenan hatam (it was taught there in 
a mishna) toward the end of its extended aggadic treatment of Hallel on bPes 
uga—b. Although this sugya is not ‘needed’ there for elucidation of the overall 
topic, its inclusion has the effect of producing a mini Hallel anthology.'* There 
seems to be a similar strategy at work in the Bavli’s use of the sugya on bPes 
7b. There the sugya is part of an extended discussion of reciting a blessing over 
the pre-Passover destruction of leaven. The Bavli observes that the discussion 
shows ‘everyone agrees that we are required to bless prior (to fulfilling a com- 
mandment)’, and quotes the sugya as the response to its question ‘from where 
(does this agreement derive)?’ On bPes 7b the point of quoting the sugya is 
not to establish the obligation to recite blessings prior to the performance of 
commandments (as in other locations); rather, the point is to anthologize an 
additional unit of learning that provides support for what appears to be an 
already-established, uncontested, principle. Bavli adaptations and recontex- 
tualizations of peripatetic sugyot may thus serve the scholastic purpose of 
anthologizing thematically relevant material in different places and thereby 
expanding learning and discussion. 


Agenda-Oriented Inversions of Sugyot in Different Places in 

the Bavli 
Menahem Kahana examined a sugya about Rava’s view on whether or not there 
is permissible ‘duress’ in the matter of issuing writs of divorce (bKet 2b—3a) in 
light of related passages in Bavli Gittin. Bavli Ketubbot presented two versions 
of Rava’s view, the second introduced by ikka de-amrei (there are those who 
say). Kahana declined to attribute the existence of the two versions to the vaga- 
ries of oral transmission. He discerned an editorial agenda at work and opined 


143 The Bavli’s tendency to create and present such anthologies was noted by Abraham Weiss; 
for a summary of his oeuvre, see Feldblum, ‘Professor Abraham Weiss’. More recently, see 
Segal, ‘Anthological Dimensions’. 
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(counterintuitively) that the version introduced by ikka de-amrei was more 
‘original’ than the first version of Rava’s statement, which he hypothesized was 
altered in the service of a particular legal agenda.!*4 Working with a more theo- 
rized frame of reference, Beth A. Berkowitz demonstrates that parallel sugyot 
on bSan 52b and bAZ ua differ by design. The ‘strategy’ of the redactors of 
Sanhedrin in presenting their ‘anti-syncretism’ discourse was to allow the post- 
mortem burning of a (Jewish) king’s property on the grounds that this practice 
is mentioned in the Tora, despite its also being a demonstrably ‘pagan’ prac- 
tice. The Avoda Zara redactors’ strategy, by contrast, was to allow the burning 
by stripping the practice of any religious significance. As Berkowitz points out, 
the two tractates share an ‘anti-syncretism’ strategy; what differs is the redac- 
tors’ deployments in the two tractates of the same sugya in furtherance of that 
tractate’s particular manifestation of the strategy. 


Bavli Awareness of the Ordering of Materials 

On bAZ 3b Rav Yehuda says in the name of Rav that God studies Tora the first 
three hours of every day and judges for the second three hours. Later, on bAZ 
4b, Rav Yosef implies that God sits in judgment during the first three hours. 
The Bavli narrator immediately points out the latter's inconsistency with the 
earlier statement and raises and rejects a suggestion to reverse the order of 
Rav’s statement in favor of a harmonization of the two. Similarly, on bAZ 48a 
the Bavli suggests a resolution to a particular issue but immediately points out 
that this resolution contradicts an earlier sugya’s conclusion. The earlier sugya 
is found on what is now bAZ 45b. In both cases, the point is that the Bavli dis- 
plays a level of awareness of the ordering of material here that ranges beyond 
discrete Amoraic memrot or even sugyot. 


An Intertextual Lens 


Tosefta, Toseftan Baraitot, and Tannaic Midrash in a Larger 

Textual Web 
Thinking intertextually, that is, literarily, will enable us to reap the meth- 
odological gains we noted earlier: a greater appreciation of how Amoraic 


144 See Kahana, ‘Intimation of Intention’, esp 239-46. Apropos, in a recent annotated edition 
of the fourth chapter of Bavli Gittin, Kahana has provided philological-historical and lit- 
erary analyses of sugyot pertaining to ‘tikkun olam’. Kahana seeks to determine, inter alia, 
chronological priority among parallel versions and the literary strata within each sugya as 
the basis for investigating the aims of the redactor and the literary methods the redactor 
employs to mask its frequent innovations. See Kahana, Tiqqun Olam. 

145 Berkowitz, ‘Decapitation’. 
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intertextuality creates meaning, how it broadens our understanding of 
Amoraic textual production, and how it disrupts a too-neat diachronic plot- 
ting of the cultural tensions at play in the connected texts. mKet 6:6 (bKet 67a) 
provides that one who wishes to marry off a (female) orphan should not give 
her a dowry of less than 50 zuz. If there is enough in the ‘pocket’ (i.e., the public 
charity fund), then she is to be ‘supported’ (of the root p-r-n-s) according to her 
honor, which may exceed 50 zuz. In building its gemara on 67a the Bavli quotes 
tKet 6:8, which discusses ‘supporting’ male and female orphans through com- 
munal funds (female orphans take precedence) and marrying off male and 
female orphans (the latter again take precedence). Of greater interest to us is 
the Bavli’s quotation (on bKet 67b) of tKet 6:9 and related texts: 

1. Our rabbis taught: ‘A (male) orphan who comes (before the community) 
to marry, we rent him a house, arrange his bed and all his household 
utensils, and afterwards marry him off to a wife, as it is said, “sufficient for 
his lack that he is lacking” (Deut 15:8). “Sufficient for his lack” — this is the 
house. “That he is lacking” — this is a bed and table. “That he” (Heb: lo) — 
this is a wife. And thus does it say: “I will make for him (Heb: lo) a helper 
corresponding to him” (Gen 2:18)’. 

2. Our rabbis taught: “sufficient for his lack” — you are commanded con- 
cerning him to support (p-r-n-s) him, but you are not commanded con- 
cerning him to enrich him. “That he is lacking” — even a horse to ride 
upon and a slave to run before him. They said about Hillel the Elder that 
he purchased for a poor man of a good family a horse to ride upon and a 
slave to run before him. One time he did not find a slave to run before him 
and he (Hillel the Elder) ran before him for three milin’. 

3. Our rabbis taught: ‘It once happened that the people of the Upper Galilee 

bought for one poor man of a good family from Sepphoris a litra of meat 

every day’. 

A litra of meat! What is noteworthy (about that)? 

Rav Huna said: ‘(It was) a litra of fowl’. 


ap 


6. Andif you wish I can say (it was) a litra of (real, ‘red’) meat. Rav Ashi said: 
‘There it was a small village. Every day they would waste a beast on his 
account’. 

Paragraph 1 is the Bavli parallel to tKet 6:9. mKet 6:6 refers exclusively to the 

female orphan; ‘orphan’ is the intertextual link that leads to the Bavli’s quota- 

tion, in order, of tKet 6:8 (which refers to both male and female orphans) and 
then tKet 6:9, which refers to male orphans alone. Paragraph 1's biblical inter- 
textuality is intriguing: Deut 15:8’s lo is understood to mean ‘wife’ by compari- 
son with Gen 2:18’s lo. Moreover, the order of Deut 15:8 is taken to be the order 

in which the orphan is to be supplied with his ‘lack’: he is to be provided with a 

wife only after being provided with a house (‘sufficient for his lack’) and a bed 
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and table (‘that he is lacking’). The quotation of Gen 2:18 alludes to Adam and 
Eve in the Garden of Eden. Just as God first created the garden and everything 
in it for humanity’s benefit, only then creating the first man and his wife and 
installing them in the garden, so does the community (i-e., God) provide the 
orphan (i.e., Adam) with all he needs to set up a household (i.e., the ‘garden’), 
after which the community provides the orphan with a wife (i.e, Eve). The 
baraita’s linkage of Deut 15:8 and Gen 2:18 suggests that every orphan requiring 
and receiving communal support is ‘Adam’; the community’s role, analogous to 
God's, is to provide ‘Adam’ with the means to establish the building block of a 
truly human life as the rabbis see it — a functional household. 

Paragraphs 2 and 3 have two discernible Tannaic intertexts (SifDeut 116 
and tPea 4:10) which are almost certainly juxtaposed to paragraph 1 (tKet 6:9) 
because of their shared quotation and interpretation of Deut 15:8. Paragraph 1 
is about an orphan who, by analogy to Gen 2:18’s Adam, has nothing and relies 
on the community to be provided with ‘sufficient for his lack that he is lacking’. 
Paragraphs 2 and 3 are about a very different sort of impoverished individual: 
the ‘poor man of a good family’, one who presumably had been wealthy, but 
had fallen into poverty. Paragraphs 2 and 3 — especially 2 — make clear that 
this formerly wealthy, now impoverished individual is entitled to even lavish 
support in keeping with his erstwhile social status. The Bavli’s juxtaposition of 
paragraphs 1, 2, and 3 (tKet 6:9, SifDeut 116, tPea 4:10) heightens the prominence 
of the point these sources already make in their Tannaic contexts: Deut 15:7’s 
evyon (needy person), who is to be given ‘sufficient for his lack that he is lack- 
ing’ (15:8), is not only a chronically poor person (as the biblical language itself 
suggests). This biblical evyon may have once been wealthy, and his ‘lack that he 
is lacking’ will consequently be quite different — larger and more lavish — from 
that of the chronically poor. 

The Bavli’s unique juxtaposition of these sources forces the reader to think 
about the chronically poor person together with the ‘formerly wealthy’ poor 
person and to see Deut 15:7-8 as equally applicable to both.!*6 Unlike the 
Tannaic sources, the Bavli also lays the groundwork for the reader to be troubled 
by this equation. The perceptive reader of the tractate will link the ‘formerly 
wealthy’ poor person to an intertext that suggests falling from wealth to pov- 
erty is a consequence of personal fault (bKet 66b-67a). On bKet 66b Rabban 
Yohanan ben Zakkai encounters the humiliated daughter of the erstwhile 
wealthy man Nakdimon ben Gurion as she plucks barley from animal dung in 


146 This juxtaposition of these sources is unique to the Bavli. tPea 4:10 has a parallel on yPea 
8:8, 21a (ed Academy, 112), which does not juxtapose these sources. Nor is any of this mate- 
rial found in the parallel location on yKet 6:5, 30d (ed Academy, 987). 
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the aftermath of the Second Temple’s destruction. The sage asks her what hap- 
pened to her father’s wealth, and she responds with a proverb implying that 
he lost it because he did not engage in tsedaka. The Bavli asks how one could 
possibly think that Nakdimon ben Gurion did not do tsedaka; he was said to 
have traversed the path from his home to the house of study on silk garments, 
which the poor would keep for themselves after he had passed. The Bavli is 
unimpressed; either Nakdimon did this ‘for his own honor’ (and the actions 
were therefore not considered to be tsedaka) or he ‘did not do as he should 
have done, in keeping with the proverb ‘according to the camel is the dent’. The 
stronger (i.e., ‘richer’) the ‘camel’ (i.e., wealthy person), the deeper its ‘dent’ 
(i.e., charitable expenditures) should be. The point is, then, that Nakdimon’s 
‘dent’ was not deep enough; he should have done more, and, having failed to do 
more, he was punished with the loss of his wealth. This intertext complicates 
the equation of the chronically poor (paragraph 1) and the formerly wealthy 
poor (paragraphs 2-3): the chronically poor are not blamed for their predica- 
ment, but aren't the formerly wealthy poor in some way at fault for their own? 
Is Deut 15:7-8 appropriately applicable to them as well? 

The Bavli alters paragraphs 2 and 3 in three ways that work together to lay 
even more groundwork for the Bavli’s continued problematizing of paragraphs 
2-3 on bKet 67b-68a. The first alteration is that SifDeut 116 states: “sufficient 
for his lack” — you are not commanded to enrich him’. Paragraph 2 reads ‘Our 
rabbis taught: “sufficient for his lack” — you are commanded concerning him 
to support him, but you are not commanded concerning him to enrich him’ 
(emphasis added). The second alteration is that the Tannaic Hillel acquires a 
horse and slave for the ‘poor man of good family’ for utilitarian purposes; in 
paragraph 2, the horse and slave appear to be ‘status’ items, with Hillel even 
substituting himself for the slave on one occasion. The third alteration is that 
the Tannaic sources merely report on the Galileans’ lavish provision of meat 
for a person described either as a ‘guest’ (tPea 4:10) or an ‘elder’ (SifDeut 116); 
paragraph 3, as noted, identifies the recipient as a ‘poor man of a good family’ 
and problematizes that lavish provision (paragraphs 4-6). 

The Bavli addition to SifDeut 116 (‘you are commanded concerning him to 
support him but’) immediately precedes its altered account of Hillel’s lavish 
provision of a horse and slave to a ‘poor person of a good family’. The Bavli 
addition preemptively neutralizes what would be a reader's reasonable sense 
that Hillel’s lavish expenditure and behavior violate Sifrei Deuteronomy’s ‘you 
are not commanded concerning him to enrich him’ Instead, the Bavli addi- 
tion explicitly frames Hillel’s seemingly excessive expenditure and behavior 
for the reader as a fulfillment of the scriptural command to ‘support’. The Bavli 
addition likewise signals that paragraph 3's ‘poor person of a good family’ was 
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similarly properly ‘supported’ by the daily slaughter of a beast on his account, 
notwithstanding Rav Ashi’s (paragraph 6) tacit hint that this was a (perhaps 
puzzlingly) very expensive communal expenditure. 

Putting together the intertexts Nakdimon ben Gurion (bKet 66b-67a), the 
Bavli’s juxtaposition of paragraphs 1 and 2-3, and its changes to the parallel 
Tannaic sources and problematizing of paragraph 3 (paragraphs 4-6), the 
reader may discern that the Bavli is tacitly raising a question: How much is 
too much for the formerly wealthy poor, especially given the whiff of negativ- 
ity that emanates from them? Granted that the ‘poor person of good family’ is 
entitled to a possibly lavish fulfillment of his ‘lack’, doesn’t such lavish expen- 
diture also pose problems of personal discipline and/or excessive demands 
on limited communal resources? The Bavli neither explicitly nor even tacitly 
answers these questions; instead, it invites the reader to ponder them fur- 
ther as she makes her way through the remaining gemara (bKet 67b—68a), 
which presents stories of rabbis contending (not necessarily successfully) with 
demanding formerly wealthy poor people. One such story is an account of a 
demanding poor person who died after eating R. Nehemia’s simple food rather 
than the lavish food he really wanted; the Bavli explicitly blames the man — not 
R. Nehemia — for having pampered himself to such an extent that a simple 
meal killed him. R. Nehemia’s poor man, like Nakdimon ben Gurion, is a flawed 
character deserving of punishment. 

Immediately following this is another story that harkens back to paragraph 
rs linkage of Deut 15:8 and Gen 2:18. Rava was approached for food by a man 
who insisted on receiving the lavish meal of fat chicken and old wine. Rava 
asked him if he was concerned about the financial pressure on the commu- 
nity such a demand would cause. The man’s response is quite clearly ‘no’; he 
quotes Ps 145:15 (‘the eyes of all look to You expectantly, and You give them 
their food in its own time’) to prove that he eats of God’s resources, not those 
of the community. The story’s linkage of ‘God’ and ‘community’ is reminiscent 
of that very same linkage in paragraph 1. But while paragraph 1 seamlessly and 
unproblematically portrays the community that supports the poor orphan as 
an analogue to God, Rava’s interaction with his interlocutor problematizes the 
analogy. Rava sides with the community and its interests while the demanding 
poor man insists that the community is of no importance; he receives his food 
directly from God, and at best the community is merely a conduit for God’s 
conveyance to him of food. Any financial pressure on the community is there- 
fore of no concern to him. Although the story ends with Rava’s unconditional 
surrender to the man, the Bavli does not erase the tension between the equa- 
tions of ‘God’ and ‘community’ in paragraph 1 and this story. 
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But despite the Bavli’s ambivalence on bKet 67b—68a about lavish provi- 
sion for the formerly wealthy poor, the Bavli presents it as the correct religious 
and social policy. The Bavli is ambivalent about the old Tannaic policy; it does 
not abrogate it. In sum, a historical finding that the Bavli’s policy is the per- 
petuation of the Tannaic policy is accurate but insufficient; attention to the 
Bavli’s intertwining of textual threads usefully helps to complicate this find- 
ing by enabling the reader to construct a textual web the strands of which are 
the different ways the Bavli threads ambivalence through its treatment of the 
formerly wealthy poor. The Bavli’s ambivalence may well reflect ‘ideological 
struggles’ with elements of Jewish society outside rabbinic circles, especially 
wealthy non-rabbis with whom some Babylonian rabbis had demonstrably 
fraught relationships.” This example nicely illustrates Joshua Levinson’s 
observation: ‘If texts are made up of bits and pieces of other social texts, then 
the ongoing ideological struggles ... which characterize language and discourse 
in society will continue to reverberate in the text itself’.148 


The Bavli and Tannaic and Amoraic Midrash 
Earlier scholars noticed and studied the Bavli’s portrayal of some sages’ seem- 
ingly sudden rises from poverty (or undetermined material circumstances) to 
wealth.!49 Ordered chronologically, these sages include the Tanna R. Akiva as 
well as the Babylonian sages Rav Huna, Rav Hisda, Rava, Rav Papa, and Rav 
Ashi. Mention might also be made of Rav Kahana, who was provided with 
golden dinars by the prophet Elijah after his poverty rendered him vulnerable 
to the illicit sexual demands of a ‘great lady’.5° Moshe Beer hypothesized that 
these portrayals were reflective of social history. tYom 1:6’s direction that fellow 
priests must ‘exalt’ an elected, impecunious high priest by providing him with 
wealth was ‘a sanctified norm, or nevertheless accepted and obligatory’! But 
a close examination of the motif of rabbinic rises from poverty to wealth in 
Palestinian Amoraic sources and the Bavli shows that the motif is continually 
and intertextually produced; consequently, it may not reflect social history so 
much as the history of a cultural insistence on the part of some — but by no 


147 For more on these fraught relationships between rabbis and the non-rabbinic wealthy, 
see, e.g., Elman, ‘Socioeconomics of Babylonian Heresy’; Gray, ‘Wealth and Rabbinic 
Self-Fashioning’. 

148 Levinson, ‘Intertextuality’. 

149 See, e.g., Lieberman, Tosefta ki-feshuta, order Nashim, part 8, 762, 1144-64; Neusner, A 
History of the Jews in Babylonia, 3126-30; Beer, Amoraei Bavel, 258-71. 

150 bKid goa. 

151 See Beer, Amoraei Bavel, 270. 
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means all — rabbinic voices in both Palestine and Babylonia that rabbis be con- 
structed as ‘wealthy’. 

A tradition similar to that describing Moses’s rise to wealth in LevR 32.2 and 
yShek 5:2, 49a appears in the Bavli. He became wealthy either from a sapphire 
quarry that God created in his tent, or from the remaining pieces of the sec- 
ond set of stone tablets he carved.!52 The Yerushalmi alludes in two places to 
R. Akiva’s rise to wealth, a rise that is also thematized in his portrayals in the 
Bavli. The Bavli alludes to no less than six stories about how R. Akiva became 
wealthy; three relate to his acquiring wealth from the sea, one is an allusion to 
his acquiring wealth from his father-in-law Kalba Savua, one is an allusion to 
his acquiring wealth by marrying the wife of Tineius Rufus, and one an allusion 
to wealth he acquired as a bequest from the martyr Ketia bar Shalom.!® These 
Palestinian and Babylonian portrayals of the rises from poverty (or at least from 
an absence of wealth) to wealth of the religious and cultural heroes Moses 
and R. Akiva (whom the Bavli links together on bMen 29b), taken together 
with tYom 1:6, suggest that rabbis in both rabbinic centers saw cultural value 
in leaders’ being wealthy, and in being perceived as having risen from poverty 
to wealth. Moreover, the serendipitous nature of Moses’s and the rabbis’ rises 
to wealth suggests a certain rabbinic discomfort or even ambivalence about 
wealth; while rabbinic acquisition of wealth is obviously seen as necessary, the 
attendant message seems to be that rabbis should acquire wealth in some way 
that does not entangle them in possibly compromising commercial activities 
or unjust social relationships. Pursuing why all this should be so is a proper 
subject for historical inquiry in another venue; the point is that attention to 
the continued production of new texts through the intertextual intertwining 
of older ones shows that these portrayals of rabbinic rises to wealth were gen- 
erated by the continued weaving together of texts, and not through ‘straight- 
forward’ reports of rabbinic social historical reality. In this case, attention to 
intertextuality usefully blends social-historical inquiry with inquiry into the 
history of rabbinic culture and mentalité. 


The Bavli and the Yerushalmi 
Thinking intertextually about the Bavli’s relationship to the Yerushalmi requires 
a shift of focus from the historical question of what Amoraic or post-Amoraic 
generation(s) was responsible for the discernible parallels between a pair of 
tractates to consideration of the literary phenomenon by and in itself. Martin 


152 LevR 32.2 (ed Margulies, 740-41); yShek 5:2, 49a (ed Academy, 621); bNed 38a. 
153  yPea 4:9, 18c (ed Academy, 97); yShab 6:1, 7d (ed Academy, 395); bKet 62b—63a; bNed 50a; 
bAZ 10b. 
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Jaffee, the present writer, and Marcus Mordecai Schwartz have demonstrated 
that Bavli and Yerushalmi Horayot, Avoda Zara, and Rosh HaShana, respec- 
tively, display overarching, macro-level similarities in structure.!>* The literary- 
critical term ‘influence’ is key to assessing these similarities. Louis A. Renza 
acknowledges the shift in literary critics’ understanding of ‘influence’ in light 
of Harold Bloom's work on the ‘anxiety of influence’; it denotes ‘the affilia- 
tive relations between past and present literary texts and/or their authors’.156 
Generally speaking, Bloom’s insight is that no poem is entirely original; every 
poem is to some extent a misreading, misrepresentation, or other adaptation 
of an earlier poem. The influence of earlier poets on later ones is unavoidable; 
later poets may be ‘anxious’ about this influence, determined to find a way to 
express themselves in new and original ways despite this influence. To Bloom, 
the later poets’ anxiety and their struggle with the influence of their predeces- 
sors is even explicable as a Freudian family drama.” 

By analogy, the production of ‘Bavli’ may be seen as the production of a 
‘poem. The ‘Bavli’ is demonstrably not entirely original; one of the elements 
of which at least three of its tractates is composed is the Yerushalmi, an earlier 
‘poem’ produced by earlier ‘poets’. Bloom’s observation is entirely appropriate 
to the Talmudim: ‘Poetic influence need not make poets less original, as often 
it makes them more original... the profundities of poetic influence cannot be 
reduced to source-study, to the history of ideas, to the patterning of images’.158 
‘Influence’ does not imply unbroken continuity with the past; as Bloom also 
observes ‘he who lives with continuity alone cannot be a poet’.!59 Bloom iden- 
tifies six ways in which later poets revise their predecessors. Three of these 
are particularly relevant here: ‘clinamen’, ‘tessera’, and ‘kenosis’. ‘Clinamen’ is 
‘poetic misreading or misprision proper’; the poet implies that the predeces- 
sor poem was accurate to a point, but then should be ‘swerved’ in the direc- 
tion the new one takes.!©° ‘Tessera’ refers to the later poet’s taking terms from 
the predecessor but reusing them in another sense.!® ‘Kenosis’ is a ‘movement 
toward discontinuity with the predecessor’; the later poet seems to subordinate 


154 See the earlier section ‘The Bavli and the Yerushalmi’ under ‘Traditional Academic 
Approaches’, 

155 David H. Aaron argues for the inclusion of ‘influence’ under the rubric of intertextuality 
despite the opposition of some literary critics; see his Etched in Stone, 37-38. 

156 Renza, ‘Influence’, 186. See also Bloom, Anxiety of Influence. 

157 See Bloom, Anxiety of Influence, 88-89 and passim. 

158 Ibid., 7. 

159 Ibid., 78. 

160 Ibid., 14, 19-45 and passim. 

161 Ibid., 14, 49-73 and passim. 
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himself to the predecessor (through, inter alia, repetition), but in a way that 
also seems to diminish the predecessor's seemingly superior status to the new 
poet’s production.!62 

‘Clinamen’ and ‘tessera’ are Bloom’s literary terms of art that describe poeti- 
cally what academic scholars have less colorfully dubbed the ‘characteristic 
ways the Bavli reworks prior sources’ (in this case, Yerushalmi parallels). There 
is a discrete example of ‘kenosis’ in Bavli Avoda Zara’s adoption (with some 
changes) on 6b of material drawn from yAZ 11, 39b.!63 The Bavli redactors 
take a large sequence of material found toward the beginning of Yerushalmi 
Avoda Zara for inclusion at the beginning of their own Talmud; while such a 
borrowing might seem indicative of self-abnegation, the borrowing is embed- 
ded in a larger literary context that is creatively discontinuous with the earlier 
Talmud. The pervasive pattern of continuity and discontinuity between a pair 
of tractates that has been noted by Jaffee, the present writer, and Schwartz are 
thus arguably manifestations of an ‘anxiety of influence’; they are manifesta- 
tions of the later Talmud’s inevitable reliance on its predecessor and efforts to 
turn the predecessor's undeniable influence into a way to find and amplify its 
own unique voice. The question of ‘why’ these Bavli tractates relied upon their 
Yerushalmi predecessors, unanswerable as it is, is thus beside the point anyway; 
this reliance, this influence, is to be expected (to Bloom, it is ‘just “something 
that happens”) and we might say further (with some transpositions of Bloom’s 
own language), ‘a (Bavli tractate’s) stance, (its) Word, (its) imaginative iden- 
tity, (its) whole being, must be unique to (it) ... or (it) will perish, as a poet.164 
That a Bavli tractate was influenced by its Yerushalmi counterpart is unsurpris- 
ing, that there are patterns of both similarity and difference is unsurprising, 
and that the Bavli will be both influenced by and deviate from the Yerushalmi 
is a ‘poetic’ given. To borrow Bloom’s language yet again: ‘Let us give up the 
failed enterprise of seeking to “understand” any single (Bavli tractate) as an 
entity in itself: Let us pursue instead the quest of learning to read any (tractate) 
as its (redactors’) deliberate misinterpretation ... of a precursor (Yerushalmi 
tractate) ... in general. Know each (Bavli tractate) by its ‘clinamen’ and you will 
‘know’ that (tractate) in a way that will not purchase knowledge by the loss of 
the (tractate’s) power’!6 


162 Ibid., 14, 77-92 and passim. 

163 See Gray, A Talmud in Exile, 89-94, 189-93. 
164 Bloom, Anxiety of Influence, 71. 

165 Ibid., 43. 
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Intra-Bavli Intertextuality 

The following example (bBB ua) illustrates how intertextuality can help us 

identify an example of rabbinic textual production that might fall between the 

cracks of the traditional academic methods source- and redaction-criticism.!®° 

In this case there is no Palestinian parallel to rework; the Bavli employs inter- 

textuality and allusion in knitting together motifs found elsewhere in that 

Talmud (and, in one case, outside it as well) to produce a narrative entirely 

lacking a parallel in any Palestinian compilation, Tannaic or Amoraic. The 

various talmudic sources of nearly every one of the narrative’s constituent ele- 
ments are set out in the notes to the translation.!6” 

1. It was taught: They said about Benjamin the tsaddik,!©* who was appointed 
over the tsedaka pouch, that one time during years of drought!® a woman 
came before him. 

She said to him, ‘Rabbi, give me sustenance’.!”° 
He said to her, ‘By the Temple service! There is nothing in the tsedaka 
pouch’. 

4. She said to him, ‘Rabbi, if you don’t give me sustenance, then a woman 

and her seven children will die’! 

He stood up and gave her sustenance from his own (property). 


qı 


6. Thereafter, he fell ill and was near death.!”* The ministering angels said 
to the Holy Blessed One: ‘Master of the world! You said,!”3 “Whoever sus- 
tains one soul of Israel, it is as if he has sustained an entire world”.!4 And 
should Benjamin the tsaddik, who gave life to a woman and her seven 
children, die after so few years (of life)?’ 

7. They immediately tore up his (heavenly) verdict.!” 

8. It was taught: They added twenty-two years to his years (he had already 
lived).176 


166 Cf Aaron, Etched in Stone, 174 and passim. 

167 Fora more in-depth analysis of this story, see my ‘Talmud Bavii’s Intertextual Invention of 
Benjamin the Tzaddik. Translation used with permission of CCAR Press. 

168 Benjamin the tsaddik: bYom 12a, bMeg 26a, bSot 37a, bZev 53b, 54a, 118b. 

169 During years of drought: bBB 8a, 11a. 

170 Rabbi, give me sustenance: bTaan 21a, bHag 15b, bKet 66b, bBB 8a. 

171 Then a woman and her seven children: bYev 98a, bGit 57b. 

172 He fell ill and was near death: bShab 32a, bEr 29b. 

173 Master of the world, you said: bBer 20b. 

174 Whoever sustains one soul of Israel: mSan 4:5. mSan 4:5 does not read ‘of Israel’. On the 
difference between mSan 4:5 and bBB ua, see Urbach, “Kol Ha-Mekayyem Nefesh Ahat ...”. 

175 They immediately tore up his heavenly verdict: bBer 31b, bShab 19b. 

176 They added twenty-two years: bBer 55b, bMeg 16a, 17a, bHag 12a, bSot 10a, bSan 102b. 
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The Bavli produced ‘Benjamin the tsaddik’ in the same way David H. Aaron 
describes the production of biblical stories: the Bavli ‘tapped into (its) cultural 
repertoire’ and ‘fabricated stories’.!”” Examining the many motifs the Bavli nar- 
rator made use of in producing this narrative shows it to be an example of 
the ‘messiness’ of intertextuality;!”® bBB ua relates these various texts to one 
another ‘not by virtue of an act of interpretation or explanation ... but by vir- 
tue of an allusion, thematic or linguistic’, which is a textual relationship that 
‘may be hard to characterize’.!”9 While all the discrete motifs in this narrative 
deserve close attention, we will focus briefly on one in this context: the ‘woman 
and her seven children’ (paragraph 4). The motif ‘the woman and her seven 
children’ (or ‘sons’) appears as early as 2 Maccabees (second century BCE), 
where the sons disobey Antiochus’s command to eat pork and consequently 
suffer martyrdom. The motif recurs in 4 Maccabees (first century CE), as well 
as in LamR 1.53 and bGit 57b; in the latter two, the setting is the aftermath of 
the Second Temple’s destruction and Caesar’s command that the sons wor- 
ship idolatry. The Bavli also uses the motif in a legal context (bYev 98a). An 
echo of the motif is found as well in late antique Christian literature.!®° As 
Aaron emphasizes, this is not to say that the Bavli necessarily made use of 
written versions of the motif; ‘intertextuality is ... about not only what hap- 
pens between two texts, but also what happens to a text because of gen- 
eral cultural knowledge’!®! The Bavli narrator that produced ‘Benjamin the 
tsaddik’ may have drawn upon this motif without even knowing its written 
sources. 182 

This next example straddles the line between the Bavli’s drawing on a motif 
demonstrably present in writing in the Hebrew Bible and the motif’s contin- 
ued reuse in Babylonia as part of the Amoraim’s ‘general cultural knowledge’. 
The Bavli frequently uses the Hebrew Bible’s equally ubiquitous number 400. 
Biblical examples include God’s prediction to Abram that his descendants 
would be slaves for 400 years (Gen 15:13); Abraham's weighing out of 400 
silver shekels to purchase the Makhpelah Cave (Gen 23:16); Esau’s 4oo-man 
entourage (Gen 33:1); the 400 virgins of Jabesh-Gilead (Judges 2112); and the 
400 young men who escaped David (1 Samuel 30:17). Uses of ‘400’ in the Bavli 


177 Aaron, Etched in Stone, 176. 

178 Cf ibid., 177. 

179 Ibid., 36. 

180 bGit 57b’s mother is called a ‘happy mother of children’ (Ps 13:9) by a heavenly voice, 
which echoes the Christian account of the martyrdom of St. Felicitas (‘happiness’) and 
her seven sons for their refusal to sacrifice to the Roman gods. See Himmelfarb, ‘Mother 
of the Seven Sons’. 

181 Aaron, Etched in Stone, 39. 

182 Cf ibid., 172. 
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include the opinion that a carob tree uprooted itself 400 amot in deference 
to R. Eliezer (bBM 59b); a hostile legend about the Hasmoneans according to 
which the Land of Israel shook 400 parasangs by 400 parasangs (bBK 82b); the 
400 boys and girls carried away to Rome for sexual slavery (bGit 57b); the high 
price (400 zuz) of a prostitute who tempted a Tora scholar (bMen 44b); the 400 
zuz Rava compelled Rav Natan bar Ami to give for tsedaka (bBB 8b); and the 
man who lost a bet worth 400 zuz because of Hillel (bShab 31a). These many 
examples (to which others could be added) suggest that the appearance of the 
number 400 in the Bavli, especially in aggadic texts like these, is an example of 
the continued use of a motif drawn from the rabbinic cultural repertoire in the 
production of new texts. This might even be true of the appearance of 400 in 
legal contexts, a matter that requires investigation. 


Summary 


It being nearly impossible to summarize all the scholarship surveyed in this 
chapter, we must suffice with the principal themes. What the chapter has 
dubbed ‘traditional academic approaches’ is a sort of intertextuality avant la 
lettre. Some academic scholarship is moving generally from a focus on source- 
and redaction-criticism and a concomitant assumption that historical ques- 
tions about the formations of the Amoraic compilations can be answered to 
a greater appreciation of the latter’s literariness and the difficulty or (in some 
cases) even impossibility of answering those historical questions. Source- 
and redaction-criticism are not at all being left behind as methodological 
approaches — nor should they be. What is changing is the sense that source- 
and redaction-criticism are reliable guides to answering historical questions 
rather than useful tools for taking a more literary approach to the Amoraic 
canon. As contested as its definition is, a focus on ‘intertextuality’ and the clus- 
ter of related terms ‘allusion’, ‘echo’, and ‘influence’ is useful precisely because 
these terms of art call attention to the literary nature of the Amoraic com- 
pilations. Methodologically, a balance between the historical and the literary, 
and continued and heightened awareness that historical reconstruction must 
take account of how the Amoraic compilations work as literature, is a schol- 
arly desideratum. 
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CHAPTER 5 
Second Temple Literature and the Rabbinic Library 


Meir Ben Shahar, Tal Ilan, and Vered Noam 


Introduction 


Literary works are not created in a vacuum. Just as one historical period is a 
product of events in the period preceding it, so also a book or an essay does 
not exist of itself but is connected by overt and covert threads to previous lit- 
erary works. In this article, we intend to examine whether and to what extent 
‘rabbinic literature’ is related to ‘Second Temple literature’. The term ‘rab- 
binic literature’ refers to a well-defined corpus of compositions and tractates 
encompassing the sayings and deeds of the rabbis.! The earliest work of rab- 
binic literature is the Mishna, which was edited in the early third century.” 
The outer boundary of this literature is more problematic. Midrashic activity 
continued well into the Middle Ages, and due to a tendency to create continu- 
ity between early and late midrash, ancient and later materials can be found 
in the same passage. In this chapter, however, the outer boundary of rabbinic 
literature to be discussed is not later than the ninth century and includes the 


1 Reviews of rabbinic literature are found in Safrai, Literature of the Sages, First Part; Safrai 
et al., Literature of the Sages, Second Part. Concise summaries are found in Ben-Eliyahu — 
Cohn — Millar, Handbook of Jewish Literature from Late Antiquity; Stemberger, Introduction to 
the Talmud and Midrash, takes a more limited approach to the content of rabbinic literature. 

2 This was the common view until the last few decades and is still widely accepted by many 
scholars. However, Shamma Friedman has shown that many mishnayot are based on Tannaic 
materials attested in the Tosefta. Hence, the Tosefta preserves a layer of Tannaic materials 
older than some materials in the Mishna (see especially his detailed research Tosefta Atiqta). 
In any case, Friedman is wary of sweeping conclusions (ibid., 93). Judith Hauptman explicitly 
argued that a significant stratum of the Tosefta represents a kind of discussion and nego- 
tiation with an ‘ancient Mishnal’ or ‘Ur-Mishnah’, while our Mishna is an adaptation and 
cultivation of the Ur-Mishna in light of the Tosefta (Rereading the Mishnah). Hauptman 
acknowledges that the redacted Tosefta is later than the redacted Mishna (ibid., 259). Against 
these scholarly approaches, see the emphatic remarks of Brody, Mishnah and Tosefta Studies. 
For details of this debate, see the discussion of Tannaic intertextuality in chapter 3. 

3 The differences between scholars can be discerned by their various introductions to midrashic 
literature. Stemberger, Introduction, includes all the minor midrashim, even those from 
the Geonic period that use Geonic materials, such as Midrash Ve-hizhir (312). The review 
of Lerner, ‘Works of Aggadic Midrash’, shows the complexity of the dating problem (esp 
176-229). 
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Tanhuma-Yelamdenu literature and other midrashim based mainly on Tannaic 
and Amoraic traditions. At the same time, this chapter excludes Josippon 
(Sefer Yosipon), which does not purport to be part of the midrashic project; 
nor is the hekhalot corpus included, owing to its unique style and ideas as well 
as doubts about its connection with the rabbinic world, on the one hand, and 
Second Temple literature, on the other.* 

The creators, authors, and editors of rabbinic literature are part of a group 
known as ‘the rabbis’. The use of the term ‘rabbis’ for a distinct social group began 
sometime after the destruction of the Second Temple. However, many scholars 
argue that this group was an extension of the Second Temple Pharisees, docu- 
mented in Josephus, early Christian writings, and rabbinic literature.> While 
rabbinic literature records mainly the words of rabbis who flourished after the 
destruction of the Second Temple, it occasionally mentions and cites some 
pre-destruction figures, institutions, and historical events. Accordingly, the 
question arises to what extent the literature created during the Second Temple 
period is present within rabbinic literature. 

This question has accompanied the study of rabbinic literature almost from 
the very beginning. Nachman Krochmal pointed out several ‘external books’ 
whose content was familiar to the rabbis. He claimed that some of the books 
were still being read by rabbis in the Geonic era, even while emphasizing 
the prohibition the rabbis imposed on reading these books. Other scholars 
tended to sharpen the distinction between Second Temple literature and rab- 
binic literature. Louis Ginzberg, in the introduction to his Legends of the Jews, 
emphasized that the rabbis rejected apocryphal and pseudepigraphical litera- 
ture and avoided any reference to it. He concluded ‘that one literature should 
have drawn from the other’ but this ‘is precluded by historical facts.” While 
pointing out that the Apocrypha and Pseudepigrapha continued to exist and 


4 On Josippon’s debt to Greco-Roman literature and use of Jewish materials as reworked by 
church fathers see Dönitz, ‘Historiography among Byzantine Jews’. For diverse views on 
the literary, cultural, and conceptual affinity of Second Temple, Tannaic, and hekhalot lit- 
erature see Scholem, Jewish Gnosticism; Elior, Three Temples; Schafer, ‘Hekhalot Literature’; 
Himmelfarb, ‘Heavenly Ascent’; and Boustan, ‘Rabbinization’. The only hekhalot composition 
that shows real proximity to Second Temple literature is 3 Enoch (Himmelfarb, ‘Heavenly 
Ascent’, 96-98). 

5 The degree of affinity and continuity between the Pharisees and the sages is disputed; see 
Cohen, ‘Significance of Yavneh’; Schiffman, ‘Second Temple Literature and Rabbinic Judaism’; 
Stemberger, ‘The Pharisees and the Rabbis’. See also chapter 1 of this volume. 

6 Krochmal, More nevukhei ha-zeman, 61-65. 

Ginzberg, Legends of the Jews, 1:ix. 
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were known to Jews throughout the mishnaic and talmudic periods, Abraham 
Kahana emphasized the rabbis’ opposition and hostility towards them.® 

However, the comments of both Ginzberg and Kahana reveal how close the 
two literary worlds were. Indeed, Chanoch Albeck insisted on the existence 
of links between rabbinic legends, especially of the late midrash and Second 
Temple literature.9 Recently, John Reeves and Annette Yoshiko Reed gath- 
ered the traditions of Enoch in Judaism, Christianity, and Islam from ancient 
to medieval times, and pointed out the rabbinic acquaintance with Enochic 
traditions.!° Additionally, as the scrolls of the Judean Desert were discovered, it 
became clear that the connections between Second Temple Judaism and rab- 
binic derashot are tighter than previously thought." At the same time the real- 
ization has dawned that there are conceptual and even literary connections 
between Second Temple and rabbinic literature even in biblical interpretation 
and theological questions.” 

Yet tracing the intertextual echoes of Second Temple literature in rabbinic 
literature is difficult. As our acquaintance with the extensive literature created 
during the Second Temple period in the Land of Israel and the diaspora broad- 
ens, so does the recognition that the rabbis silenced, shelved, and almost com- 
pletely ignored this corpus. As mentioned above, rabbinic literature recognizes 
sages and persons who flourished during the Second Temple period, but ‘the 
external books’, with the exception of Ben Sira, are never mentioned by their 
name in any rabbinic work. The naive reader of rabbinic literature receives 
the impression that between the Bible and the rabbis nothing happened in 
the Jewish literary world. Indeed, a few mishnayot and decrees are set (by the 
rabbis) in the time of the Second Temple, but they betray no awareness of the 
existence of the widespread literary production known to us from this period. 

As we have seen, however, this wall of silence is uneven and occasionally 
cracked. Familiarity with Second Temple literature has allowed scholars to 
identify later sayings and stories derived from it, even when these intertextual 
echoes appear casually and without a clear reference in rabbinic literature. To 


Kahana, Ha-sefarim ha-hitsonim, 1:viii-x. 

Particularly important are his comments on the affinity between Jubilees and Pirkei 
de-R. Eliezer, in his translation of Zunz, Ha-derashot be-Yisrael, 136-40. Albeck also com- 
mented on the use made by midrash Genesis Rabbati of the Testaments of the Twelve 
Patriarchs (Albeck, Midrash Bereshit Rabbati, 17-18). 

10 Reed — Reeves, Enoch from Antiquity to the Middle Ages. 

11 See, especially, Sussmann, ‘History of Halakha and the Dead Sea Scrolls’; Noam, From 
Qumran to the Rabbinic Revolution. Many examples of such possible connections in the 
field of halakha can be found in Werman — Shemesh, Revealing the Hidden. 

12 In dozens of articles, Menahem Kister weaves connections between the rabbis and 
Second Temple traditions (e.g., Kister, ‘Observations’). See also the invaluable contribu- 
tion to the subject by James L. Kugel, Traditions of the Bible; In Potiphar’s House. 
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understand why so little Second Temple material infiltrated and survived in 
rabbinic literature requires a consideration of the rabbis’ expressed attitude 
towards previous literature. 


Rabbinic Attitudes to ‘External Books’ 


Rabbinic sayings about the halakhic status of Second Temple works are few and 
fragmentary and the rabbis’ attitude towards these works is vague and ambiv- 
alent. The rabbis recognized twenty-four sacred books (bTaan 8a; ShSR 4:1; 
EcclR 12:1-12; NumR 13:16; 14:4, 8; 18:21) and in mYad 3:5, these books of Holy 
Scripture are said to ‘defile the hands’, a criterion for canonicity that has been 
variously explained. A related teaching in the Tosefta states: ‘The gilyonim 
(“sheets”, i.e., Gospels, see below) and books of the minim (=heretics) do not 
defile the hands. And the books of Ben Sira and all books written thereafter 
do not defile the hands’ (tYad 2:13).4 The separate reference to Ben Sira indi- 
cates that while not canonical, it was not considered a prohibited book like the 
Gospels or heretical writings. On the contrary, the rabbis probably deemed it 
necessary to state explicitly that Ben Sira does not defile the hands because 
others thought the book should be among the Holy Scriptures or should receive 
the same halakhic treatment as these books.!> The chronological designation 
‘all books written thereafter’ takes the time of the writing of Ben Sira as a start- 
ing point; it implies that the Tannaim knew literary works that were created 
during and after the Second Temple period. 

The book of Ben Sira and similar books are distinguished from heretical litera- 
ture in other respects as well. The Mishna states: ‘All of the Holy Scriptures may 
be saved from burning (on the Sabbath)’ (mShab 16:1). The Tosefta presents the 
other side of this ruling: ‘The gilyonim and the books of minim one does not save 
from burning. But they are allowed to burn where they are; they and the refer- 
ences to the Divine Name which are in them’ (tShab 13:5). The clear distinction 
between Holy Scriptures that should be saved from fire even on the Sabbath, 
and the books of minim that must be left to burn, may signal an intermediate 
status for Ben Sira and Second Temple literature, and indeed, many scholars have 
argued that these writings were accepted by the rabbis as books that may be kept 
and even read, as long as they are not given a sacred status like the Bible. 


13 According to the talmudic explanation, this halakha was established in order to protect 
Scripture from damage or misuse (bShab 14a and see also mYad 4:6). This interpretation 
raises many problems; for other suggestions see Baumgarten, ‘Sacred Scriptures Defile the 
Hands’. 

14 On this halakha see Jaffé, ‘Index Librorum Prohibitorum’. 

15 Labendz, ‘Book of Ben Sira in Rabbinic Literature’, 355, n38. 
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This conclusion may resolve an apparent contradiction arising from the fol- 
lowing mishna: ‘These are they that have no share in the world-to-come: He 
who says that there is no resurrection of the dead in the Tora, and (he who 
says) that the Law is not from heaven, and an Epicurean. Rabbi Akiva says: 
Also he who reads the sefarim ha-hitsonim (= external books)’ (mSan 10:1). 
Rabbi Akiva’s negative approach to ‘the external books’ appears to contradict 
the moderate attitude in the above-cited sources. It is possible, however, that 
Rabbi Akiva did not ban the reading of these books outright, but merely held 
that they should not be read in the way the Bible was read. This may mean that 
they should not be read in a liturgical setting, or that they should not be stud- 
ied and interpreted as the Bible is studied and interpreted.!® 

According to the Talmud Yerushalmi, the ‘external books’ mentioned by 
Rabbi Akiva in mSan 10:1 are 


for example the books of Ben Sira and the books of Ben Laana. 

But the books of Homer and all the books written from now on, one who 
reads them is like one who reads a letter. 

What is the reason? 

‘More than this my son be careful’ (Eccl 12:2) — They are given to higayon 
(= learning by heart) and are not given to yegia (= exertion). 


ySan 10:1, 28a 


If the rationale provided in the last sentence applies only to ‘the books of 
Homer’ then Rabbi Akiva’s teaching is a sweeping prohibition on the book of 
Ben Sira and its likes, as compared to a certain permission regarding the trea- 
tises of Homer and books of its kind. Shlomo Naeh, however, argued that the 
rationale in the last sentence applies to the first clause, mentioning the books 
of Ben Sira and Ben Laana, rather than to the second, mentioning the books 
of Homer. Naeh also suggested emending the last line based on a Geniza frag- 
ment: ‘They are given to higayon and are given to yegia’. Thus, whereas the 
books of the Greek poet Homer are compared to the reading of an epistle, a 
descriptor for a neutral text that has no halakhic or holy status, Ben Siras book 
is ‘given to higayon’ — learning by heart, and to ‘yegia’ — exertion, which, accord- 
ing to Naeh, accords to Ben Sira the same status as the rabbis’ sayings. Hence, 
the Yerushalmi did not ban the book of Ben Sira or condemn it as a book which 


16 Ginzberg, ‘Some Observations on the Attitude of the Synagogue’, 129-31. This position 
was adopted and sharpened by Haran, Biblical Collection, 124-40. On the other hand, 
some claimed that the ban was intended to prevent any contact with the ‘external books’ 
because their content was considered contradictory and violated the beliefs of the rabbis; 
see Moore, ‘Definition of the Jewish Canon’, 13-25. For further discussion and another 
proposal, see Leiman, Canonization of Hebrew Scripture, 86-92. 
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should not be possessed and studied at all. Rather, the Yerushalmi deprived it 
of the status of a written biblical book on the one hand, while granting it the 
honorable status of rabbinic oral instruction — which requires effort to study 
by heart — on the other hand. Indeed, among the many citations of Ben Sira in 
rabbinic literature are citations in the Yerushalmi from which a few halakhot 
are derived, a fact that reinforces Naeh’s suggestion. This assimilation to rab- 
binic oral instruction also imposes limits on Ben Sira. Just as the sayings of the 
rabbis were given to study, but must not be written, so there is a prohibition 
on writing Ben Sira. According to Naeh, the prohibition of writing is the reason 
for Rabbi Akiva’s reading prohibition, since it is impossible to read that which 
is not written.!” In spite of the novelty of Naeh’s proposal, his final conclusion 
is in line with the prevailing attitude that the rabbis did not grant Ben Sira the 
status of a biblical book but regarded it and its like as legitimate works. 
However, neither interpretation of the tradition regarding the book of Ben 
Sira explains the rabbis’ overall silencing of ‘the external books’. On the con- 
trary, if these books were indeed ‘given to learning by heart and exertion’, a 
much more significant presence within the pages of rabbinic literature would 
have been expected. Perhaps the rabbis’ abstention from citing these works 
is related to the fact that they knew them as written works. An objection to 
writing already existed during the Second Temple period, and it encompassed 
works related in one way or another to religious or theological issues. Josephus 
clearly distinguishes between the biblical books and books written since the 
time of Artaxerxes. The latter are untrustworthy because they were not written 
by prophets (Ag Ap 1:40). A few sentences earlier Josephus gives the impression 
that there is a ban on writing for all but a select few: ‘It is not open to everybody 
to write the records, and ... there is no discrepancy in what is written; seeing 
that, on the contrary, the prophets alone had this privilege, obtaining their 
knowledge of the most remote and ancient history through the inspiration 
which they owed to God’ (Ag Ap 1:37). From this statement we can deduce that 
historical writing requires divine inspiration and therefore only the prophets, 
evidently including Josephus himself, were allowed to write the past.!® 


17 Naeh, ‘Notes’, 243-49. Naeh’s reading and the explanation of the Yerushalmi are not 
devoid of difficulties; see Ben-Dov, ‘Book of HGY and Ancient Reading Practices’, 430-31, 
n25. Ben-Dov argues that according to Naeh the Yerushalmi’s midrash should be read as 
‘they were given for higayon, given for yegia, (but were not given for writing!). According 
to Naeh, being given for higayon and yegia should be understood as standing in contrast 
to being given for writing, even though the clause ‘but were not given for writing’ does not 
appear at all and is only implied. 

18 Later, Josephus reports that he himself wrote a book about the last Jewish war against the 
Romans. Indeed, Josephus claimed in the same book that he was endowed with the gift of 
prophecy; see Gray, Prophetic Figures, 44-52. 
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An overwhelming resistance to writing is at the core of the oral culture of 
the rabbis. Although no explicit prohibition is found in Tannaic literature, the 
Babylonian Talmud attributes the following exegesis to the school of Rabbi 
Yishmael: “Write down these commandments” (Exod 34:27): “these” (i.e., 
Scriptures) you write, and you do not write laws (halakhot)’ (bGit 60b). From 
this tradition it is clear that only the words of the Tora may be written, while 
all other traditions and laws are taught and studied orally. Yaacov Sussmann 
argued that the chief motivation for this prohibition was the existence of 
pseudepigrapha, quasi-biblical books attributed to biblical figures that pur- 
ported to stand alongside the biblical canon.!° According to the rabbis, by tak- 
ing on written form, non-canonical books revealed their improper pretense to 
a value and status equal to the Scriptures. As opposed to the biblical period, 
when prophets enjoyed divine inspiration, in the post-biblical world proph- 
ecy no longer exists, and consequently writing should be prohibited. The rab- 
bis’ silencing and disposal of written literature created in the Second Temple 
period was therefore deliberate. This sentiment is encapsulated in the follow- 
ing midrash: ‘Everyone who brings into his house more than (the) twenty- 
four (biblical) books, he brings a commotion into his house’ (EcclR 12:11).? 
Nevertheless, the rabbis apparently did recognize the value of some of these 
compositions (especially Ben Sira), either because of an intimate acquain- 
tance with them or because of a deeply rooted tradition, and thus avoided a 
sweeping ban. 

The Yerushalmi’s definition of ‘external books’ suggests that the book of Ben 
Sira is just one of a group of literary works. Similarly, the Tosefta pointed out, in 
addition to the book of Ben Sira, ‘all the books written from now on’ This cat- 
egory of works is probably not limited to the fourteen or fifteen books excluded 
from the Jewish canon but included (for some reason) in the Septuagint and 
named ‘apocryphal’ in Protestant Christianity. Other collections, such as the 
Bible of the Ethiopian Church, which includes Jubilees,#! 1 Enoch, and more, 


19 Sussmann, ‘Oral Torah Understood Literally; 372. 

20 Ibid., 370-73. Baumgarten, Studies in Qumran Law, 13-35, attributed the writing prohi- 
bition to the Pharisees, but an explicit prohibition is found only in Amoraic literature. 
This literary fact, together with other considerations, led Jaffee, Torah in the Mouth, 
140-47, to conclude that a consolidated ideology of ‘oral Tora’ was established only in 
the Amoraic period. Shlomo Naeh introduces a more complex approach, whereby it was 
forbidden to write down only ‘halakhot, but writing other texts was permitted (Naeh, 
‘Structure and Division’ 505-12); see his explanation to Ecclesiastes Rabba in ‘Notes’, 247. 
Despite all that has been written on the subject, there is still room for innovation on the 
relationship between orality and literacy in rabbinic culture; see Fraade, Legal Fictions, 
365-79. 

21 While the book of Jubilees is not discussed in this chapter, because we found no direct 
reference to or quote from it in rabbinic literature, it is worth noting that Jubilees and 
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also do not exhaust the definition provided by the Tosefta. Apparently, the rab- 
bis saw the book of Ben Sira as representative of all para-biblical literature 
that was composed during the Second Temple period. Some of these books 
have been preserved by Christian churches, some were found in the caves near 
Qumran, and some were lost.?? 

When attempting to determine the extent to which post-biblical literature 
is intertextually present in the works of the rabbis, the search for explicit refer- 
ences to books belonging to this collection does not suffice. One must also con- 
sider a variety of clues to rabbinic familiarity with literary traditions expressed 
through anonymous quotes as well as paraphrases of stories and statements 
from Second Temple literature. The echoes of earlier traditions in rabbinic lit- 
erature may be divided into five categories according to the degree of similar- 
ity between them and extant Second Temple literary works, which we now list. 


Known Books Mentioned Explicitly 


This category refers to books from the Second Temple period known to us by 
name and content and cited in rabbinic literature.? This is the simplest group 
to identify, consisting of Ben Sira, the Gospels, and the Septuagint.?4 


rabbinic sources offer opposing exegeses of biblical verses (e.g., Gen 17:14; Lev 18:21) 
and diverging views on such topics as conversion, interethnic sexual unions, and mar- 
riage, circumcision, and pre-Sinaitic law observance. According to Bickart and Hayes, 
‘Apocrypha in Rabbinic Literature’, 596, these ideological and exegetical differences raise 
the possibility of rabbinic familiarity with, and pointed polemic, against Jubilees, but it 
is also possible that the rabbis were familiar with these ideas and interpretations from 
other sources or from groups or individuals who held these views. See also Finkelstein, 
‘The Book of Jubilees’; Ron, ‘The Book of Jubilees’; and idem, ‘The Book of Jubilees, Part 
2’; and Vermes, ‘Leviticus 18.21’. 

22 The discovery of Second Temple literary works, including those at Qumran, and new con- 
ceptions of canon formation, have led to an updating and expansion of Second Temple 
literature to include Jewish literature related to the Bible. The many additions to the ini- 
tial collection of Apocrypha can be shown by examining the contents of the following 
three collections: Charles, Apocrypha and Pseudepigrapha; Charlesworth, Old Testament 
Pseudepigrapha; Feldman — Kugel — Schiffman, Outside the Bible. 

23 Indeed, there are citations and paraphrased citations from these three texts in rabbinic 
literature without the explicit name of the work (see below). Here we deal only with 
explicit citations. 

24 The only composition from the Second Temple period that is mentioned in rabbinic lit- 
erature besides Ben Sira is the Scroll of Fasting (Megillat Taanit), a short Aramaic semi- 
halakhic composition which counts thirty-five days on which it is forbidden to fast, 
because on these days miracles and victories occurred in the Second Temple period, and 
especially in the Hasmonean era. Evidently, the sages considered this work a legitimate 
part of their own literature, and therefore it is essentially different from the Apocrypha 
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Ben Sira 

There are five explicit quotations from Ben Sira in Palestinian sources, all of 
them from the Amoraic period.”> Beginning with the Yerushalmi (yHag 2:1, 776; 
yBer 7:2, 1b; yNaz 5:3, 28a), the book is cited repeatedly in rabbinic literature, 
often in the same way that Scripture is cited.2° For example, the Mishna forbids 
the study of maase merkava (i.e., the chariot vision of Ezekiel 1), and maase 
bereshit (the creation chapters at the beginning of Genesis). Regarding the ori- 
gin of the prohibition, the Yerushalmi states the following: ‘Rabbi Eliezer in 
the name of Bar Sira: “What is beyond you, you do not have to know; what is 
deeper than the abyss, do not investigate; ponder what is permitted to you; 
you have no concern with hidden things” (yHag 2:1, 77c). Indeed, very similar 
wording is found in the extant Hebrew book of Ben Sira, ‘Things beyond you, 
do not search; what is hidden from you do not investigate; ponder what is per- 
mitted to you; you have no concern with hidden things’ (Ben Sira 3:21-22). Not 
only did Rabbi Eliezer recognize the link between the Mishna and Ben Sira’s 
words, and cite it correctly, but he also considered the book to be a legitimate 
source for studying halakha.?’ 

In the Bavli the situation is more complicated. There are twenty-two cita- 
tions attributed to Ben Sira, but only two-thirds of them are found in the extant 
book of Ben Sira. Of these, fewer than half are identical or quite similar to Ben 
Sira in wording; the rest are paraphrases of Ben Sira’s sayings.?8 Notably, over 
half of the quotes are found in the sugya that discusses the legitimacy of the 
book of Ben Sira (bSan 100b). At the opening of this sugya, Rav Yosef says that 
one is forbidden to read Ben Sira, but a few lines later he remarks that there are 
‘excellent sayings’ in the book (ibid.). Another sugya cites the work as though 
it were part of the Hagiographa (Ketuvim — see bBK 92b; cf bYev 62b). In sum, 
the Bavli is quite ambivalent about Ben Sira. 

Scholars believe that the text of Ben Sira quoted in the Bavli was not only the 
text of the extant Greek or Syriac translations, or the text found in the Hebrew 
manuscripts that have come down to us from antiquity; rather, the rabbis had 
access to versions of Ben Sira that were contaminated by additional proverbs 


and Pseudepigrapha, which were composed in extra-Pharisaic circles and rejected by the 
rabbis later on. See Noam, Megillat Taanit, and also eadem, ‘Megillat Ta‘anit’). 

25 All of them are discussed by Labendz, ‘Book of Ben Sira’, 369-76. 

26 For a detailed list and discussion see Segal, Sefer Ben Sira ha-shalem, 37-42. Additional 
(not so clearly stated) references were suggested by Kister, ‘A Contribution to the 
Interpretation of Ben Sira’, and Labendz, ‘Book of Ben Sira’. For special takes on some of 
these citations see Ilan, Integrating Women, 155-74; Wright, Praise Israel, 183-95. 

27 Fora link between Ben Sira and the Mishna, see recently Furstenberg, ‘Rabbinic Ban’. 

28  Labendz, ‘Book of Ben Sira’, 376-79. 
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in Aramaic.”9 The process of adding materials to Ben Sira continued well into 
the Middle Ages, as the book known as Alpha-Beta de-Ben Sira proves.?° 

Even though Ben Sira is among the ‘external books’, its reception is an 
exception to the rule of exclusion. The positive attitude to this book and its 
presence in the rabbis’ library may be ascribed both to an ancient tradition 
that considered it a legitimate work, and to the simple fact that the content 
of the book is very close to biblical wisdom literature, primarily the book of 
Proverbs. By contrast, other Second Temple compositions probably deviated 
much further from the biblical heritage as the rabbis perceived it and therefore 
had no place in their library. Before moving to the Gospels and the Septuagint, 
we should emphasize that Ben Sira is not only quoted much more than the 
Gospels and the Septuagint, but is also the only ‘external book’ that has a kind 
of halakhic authority. 


The Gospels 
Parallels between rabbinic literature and the New Testament, and their utility 
for illuminating both corpora, have been discussed in previous studies.3! We 
restrict ourselves here to showing that the rabbis both knew of the Gospels 
and cited them. As mentioned above, Tannaic literature twice refers to the gily- 
onim (tShab 13:5; tYad 2:13). This word is a transcript of the Greek evayyéAtov 
with an added Hebrew suffix to denote the plural form. Acquaintance with 
the Greek name of these compositions is reflected in the talmudic discussion 
that accompanies this mishna: ‘Rabbi Meir called it awen gilayon (= a sheet 
of falsehood). Rabbi Yohanan called it awon gilayon (= a sheet of sin)’ (bShab 
u6a). Both rabbis interpret the word ewangelion, ‘good news’, in reverse. Greek 
eu means ‘good’ but the rabbis interpret it as ‘falsehood’ (awen) or ‘sin’ (‘awon): 
the Gospels are not the ‘good news’ but the ‘bad news’. It is impossible to know 


29 Segal, Sefer Ben Sira ha-shalem, 40-41. A manuscript of the book of Ben Sira with many 
additions was found in the Cairo Geniza, known as manuscript C. This is an expression of 
an ancient or late-ancient processing of the original essay; see recently, Reymond, ‘Poetry 
of Ben Sira Manuscript C, 221-42. 

30 See Yassif, Tales of Ben Sira. On the overlap between the Bavli’s Ben Sira proverbs and 
those of the medieval composition see ibid. 39-44. 

31 The four-volume commentary of Strack — Billerbeck, Kommentar, lists possible parallels 
between the New Testament and rabbinic literature. For a critique of the value of such 
parallels see Sandmel, ‘Parallelomania’. On the relationship of the New Testament and 
rabbinic literature generally see Vermes, ‘Jewish Studies’; Alexander, ‘Rabbinic Judaism’; 
and Bieringer et al. (eds), The New Testament and Rabbinic Literature. For Jesus traditions 
in rabbinic sources see Schäfer, Jesus in the Talmud; idem, Jewish Jesus. For a detailed dis- 
cussion of talmudic sources that attest to rabbinic familiarity with New Testament tradi- 
tions more broadly see chapter 8 in this volume. 
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whether the rabbis refer to the four canonical Gospels or to other, apocryphal 
gospels that were in circulation in their day, but in any case, the very use of 
the plural form indicates that they were aware of the existence of several. 
Moreover, the Bavli tells a story about a dispute between Rabban Gamliel, his 
sister Imma Shalom, and a Christian philosopher. The Christian introduces the 
argument that ‘since the day you were exiled from your land the Law of Moses 
has been withdrawn and the ‘awon gilayon has been introduced’ (bShab 116b). 
The Jewish antagonists answer by quoting a verse from the Gospels: ‘I came not 
to destroy the Law of Moses nor to add to the Law of Moses’ (ibid.). The con- 
tent and style of this citation is very similar to Jesus’s words in the Sermon on 
the Mount: ‘Do not think that I have come to abolish the Law or the Prophets; 
I have not come to abolish them but to fulfill them’ (Matt 5:17).3? 


The Septuagint 

The existence of a translation of the Pentateuch into Greek was well known to 
the rabbis. Rabbinic traditions from the Land of Israel list the changes intro- 
duced into the Greek Tora scroll presented to King Ptolemy.3% These appear to 
be ‘quotes’ from the translation, but of the fifteen changes mentioned in rabbinic 
literature, only four are actually found in the extant version of the Septuagint. In 
light of this, it seems that the list of changes is based on an independent tradi- 
tion. The story of the translation by seventy-two elders, known from the Letter of 
Aristeas, is found only in the Bavli (bMeg ga—b). However, the many differences 
between the legend related in the Bavli and the story told in the Letter of Aristeas 
suggest that the former did not draw directly from the latter, but rather from an 
independent Palestinian version relating the same tradition.4+ 


In conclusion, there is no doubt that rabbis were aware of the existence of 
other books beside those of the canonized Bible, but with the exception of 
Ben Sira, no single book is identified and openly cited by the rabbis. There was 
probably a twofold reason for this. The rabbis naturally removed from their 
literary world compositions that ran contrary to rabbinic values and ideology 


32 Alongside the similarities, there is also a difference, and it is not known whether the Bavli 
quoted here the Matthean Sermon on the Mount, or a paraphrase that was familiar to the 
rabbis from their disputes with Christians. See Zellentin, Rabbinic, 137-66; Paz, ‘Torah of 
the Gospel’. For another attempt to point out an affinity between one of the Sermon on 
the Mount’s parables and rabbinic literature, see Turan, ‘A Neglected Rabbinic’. 

33 MekRY pisha 14 (ed Horowitz-Rabin, 50-51); yMeg 1:11, 71c. The ‘changes’ tradition has 
been discussed by many scholars; see esp Tov, Greek and Hebrew Bible, 1-20; Veltri, 
Libraries, 106-46; Simon-Shoshan, ‘Tasks of the Translators’, 16-23. 

34 See the discussion in Fisch, ‘Septuagint’. 
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such as the Christian Gospels, certain Bible translations, and perhaps some of 
the Apocrypha and Pseudepigrapha (e.g., Enoch, Jubilees). As for other com- 
positions which did not contradict the rabbinic world, it was still necessary to 
uphold a gap between them and the Bible, and to that end, the rabbis prohib- 
ited their reproduction and their use in written form. 


Unknown Books Mentioned by Name 


The Dead Sea Scrolls include many previously unknown works from the Second 
Temple period. The discovery of the Qumran library confirmed the intuition 
that only some, and perhaps only a small part, of the literary production of 
the Second Temple period has survived to our time.?5 In rabbinic literature, 
there are clues to the existence of additional compositions of which the rabbis 
were aware. The very term ‘external books’ indicates the existence of multiple 
extra-biblical, pre-rabbinic works. It is likely that this phrase refers to all Jewish 
literature compiled during the Second Temple period.** In addition, the rab- 
bis sometimes mention specific books that are unknown to us. Alongside ‘the 
books of Ben Sira’, the tradition from the Yerushalmi quoted above mentions 
‘the books of Ben Laana’. Scholarly attempts to identify this person and his 
book or books have not produced convincing results to date.3” 

The earliest mention of a named work by the rabbis that is unknown to us is 
the Sefer Gezerata (the Book of Decrees), mentioned in the Scroll of Fasting. The 
scroll states that on the fourth of Tammuz, the Book of Decrees was annulled. 
Obviously, this book was viewed negatively by the author(s) of the scroll. There 
are many hypotheses concerning the content of the book. The communis opinio 
is that it was a halakhic book composed by the Sadducees. According to the 
Scholion (a late antique rabbinic interpretive tradition that accompanied the 
scroll), the book dealt with people sentenced to death. No part of this book 
appears to have survived after the destruction of the Second Temple, aside from 
the tradition that the Pharisees polemicized against it.38 


35 This statement is even more true for Hellenistic Jewish literature. Remains of this lit- 
erature have been gathered at Holladay, Fragments from Hellenistic Jewish Authors. For 
estimates of the size and genres of this literature see Herr, ‘End of Jewish Hellenistic 
Literature’. 

36 Leiman, Canonization, 92, offers that only books with a biblical orientation were consid- 
ered as ‘external books’. Likely, there was no one agreed definition among the rabbis. 

37 Ibid., 181-82, n370; Lieberman, Hellenism in Jewish Palestine, 108, n53. 

38 On the Book of Decrees see Shemesh — Werman, ‘Halakhah at Qumran’, 126-29. For its 
abolition tradition see Noam, ‘From Philology to History’. 
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The term ‘books of Aggada, which appears several times in rabbinic lit- 
erature, should also be mentioned in this context. These were probably not 
ancient literary works from the Second Temple period. More likely they were 
rabbinic productions, some probably including ancient traditions.°9 The sta- 
tus of these books was, according to one opinion in the Yerushalmi, higher 
than that of the ‘external books’. Rabbi Yohanan claimed: ‘A covenant is sealed 
that he who studies homiletics (= aggada) from a book will not quickly forget’ 
(yBer 5:1, ga). On the other hand, there were scholars who sharply criticized 
these books as inaccurate, and Rabbi Yoshua Ben-Levi, who was slightly older 
than Rabbi Yohanan according to rabbinic chronology, reported that he had 
almost completely avoided reading them (yShab 16:18, 15c). Another rabbi even 
cursed those who wrote books of Aggada (ibid.). 


Citations and Allusions Relative to Apocrypha and Pseudepigrapha 


This category includes sentences or fragments that can be shown with a rea- 
sonable degree of certainty to derive from Second Temple works. The emphasis 
in this category is on similarity and sometimes even on verbal identity. Unique 
phrases, sentences, and traditions deriving from ‘external books’ were appar- 
ently embedded in rabbinic literature. 


The Books of Maccabees 
There are four books that Christians labeled ‘Maccabees’ although only the 
first two were included in the Orthodox Christian canon and became part of 
what is today considered the Apocrypha. Scholarly consensus holds that even 
though both books are preserved only in Greek, 1 Maccabees was originally 
composed in Hebrew, and 2 Maccabees in Greek. Scholars debate whether the 
books of Maccabees, and with them the story of Hanuka, was intentionally 
suppressed by Jews in rabbinic times and possibly even before.*° For example, 
both are absent from the Qumran library. In Egypt, where many Apocrypha 
and Pseudepigrapha fragments have been preserved on papyrus, not a single 
line of the books of Maccabees has been found to date.*! Nevertheless, rabbinic 


39 On these books see Sussmann, ‘Oral Torah’, 293-95. 

40 On this debate see recently Noam, Shifting Images, 199-201. On the suppression of 1 
Maccabees itself within this debate see Alon, Jews, Judaism and the Classical World, 8-10. 

41 A fragment of a translation of 4 Maccabees into Coptic has been found in Antinoopolis; 
see Delattre, ‘Text Coptes et Grecs d’Antinoé, 1:133-35. 
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literature does include evidence of some familiarity with these books, or at the 
very least, with traditions they contain. 


1 Maccabees 

There are two instances in which the rabbis appear to cite a specific passage 
from 1 Maccabees. One citation appears in Seder Olam, ‘an exegetically-based 
rabbinic chronography’*” detailing the relative dates of biblical events from 
Adam to Alexander the Great’s death, an event which symbolizes, in the eyes 
of the author, the end of the biblical period as well as the end of the era of 
prophecy. According to Chaim Milikowsky, the editor and commentator of 
the critical edition of this work,#3 Seder Olam is part and parcel of rabbinic 
literature, in spite of its exceptional nature as a chronological work, and not- 
withstanding the strong Hellenistic influence it reflects. Milikowsky believes 
that the original main body of the work was probably composed after the 
destruction of the Second Temple and before the days of Rabbi Yosi, a second- 
century CE rabbi to whom Seder Olam is attributed and who was probably the 
one who transmitted the work and possibly contributed to its composition.+ 
In the thirtieth and last chapter of the book it is stated that ‘King Alexander 
Macedon reigned twelve years, and then died’ (30:20). According to Greek 
historians, Alexander indeed ruled twelve years and seven or eight months, 
but this information is never found in rabbinic literature. On the other hand, 
the same statement appears verbatim in 1 Macc 1:8. Solomon Zeitlin therefore 
suggested that Seder Olam is citing the Hebrew original of 1 Maccabees*® and 
Milikowsky surmises that the Hebrew 1 Maccabees might also be the source of 
Seder Olam’s biblical style.*” 

The second citation relates the story of the Hasmonean victory over the 
Seleucid general Nicanor in 161 BCE, which was subsequently marked as a holi- 
day. Although the different renderings of this story within rabbinic literature — 
in the two talmudim and the two scholia on Megillat Taanit*® — are recounted 


42 This is the definition suggested by Milikowsky, in ‘Seder Olam, 231; idem, Seder Olam, 1:3 
(Heb). For the Greek term ‘chronography’, meaning a composition engaged in ordering 
periods and events, see p18, n8. 

43 Milikowsky, Seder Olam. 

44 See the introduction in Milikowsky, Seder Olam, 1:3-214; idem, ‘At the Beginning of 
Rabbinic Literary Culture’. 

45  Milikowsky, Seder Olam, 1:322. 

46 Zeitlin, First Book of Maccabees, 70, note to verse 7. 

47 Milikowsky, Seder Olam, 2:520, nn76, 79. 

48 Scholia O and P on Megillat Taanit, 13 Adar; yTaan 2:13, 66a (= yMeg 1:6, 70c); bTaan 18b. 
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in Hebrew, some of them bear a surprising similarity to the second-century 
BCE Greek version of 1 Macc 7:26—50.*9 

Like 1 Macc 7:47, the parallel rabbinic tradition in all its manifestations under- 
scores the abuse of Nicanor’s corpse.®° Also, Nicanor’s raising of his hand against 
the Temple, justifying its amputation and public display (1 Macc 7:47), is similarly 
described in the scholia and the talmudim. Finally, these rabbinic traditions and 
the Hebrew version underlying the extant Greek of 1 Maccabees share several 
Hebrew terms and expressions. These include Mount Zion; the verbs denoting 
mockery and blasphemy; Nicanor’s threat: ‘When I come back whole, I shall 
burn/break down that house/tower’; and the description ‘he spoke arrogantly’. 
Of the different variants of the story in rabbinic sources, it is the version in the 
Yerushalmi that displays the greatest affinity to 1 Maccabees. This fact prompted 
Bezalel Bar-Kochva and Menahem Kister to suggest a literary dependence 
between this latter rabbinic version and the Hebrew original of 1 Maccabees.*! 

The evidence for literary dependence substantiates the conjecture that 
rabbinic authors or redactors had access either to the Hebrew original of 1 
Maccabees, or to some early historical Hebrew traditions that circulated in 
Judea even prior to the composition of 1 Maccabees. Moreover, in the case of 
the Nicanor story, it is possible to reconstruct, based on the extant sources, the 
features of the lost Hebrew original of 1 Maccabees, especially its flowery lan- 
guage and masterfully interpolated biblical associations and allusions. These 
attributes can still be discerned in the Greek text of 1 Maccabees, even if modi- 
fied by translation, and in rabbinic literature, even if modified by redaction 
and transmission.*? 


2 Maccabees 
The second book of Maccabees was, according to consensus, composed in 
Greek. Yet, there are clear indications that the book was known to the rab- 
bis of the Land of Israel, because they appear to quote it. A revised version 
of 2 Macc 7 — the story of the mother and seven sons who died rather than 


49 The story of this battle is also recounted in 2 Macc 1412-36, 15:1-36, but there are no 
echoes of this version in the rabbinic accounts. Josephus paraphrases 1 Maccabees’s 
account in Ant 12:402—12. For a detailed comparison of all the extant versions see Noam, 
Shifting Images, 32-58. For a commentary of 1 Maccabees’s text and discussion of its his- 
torical circumstances and battle strategy see Goldstein, I Maccabees, 326-43; Bar-Kochva, 
Judas Maccabaeus, 347-75. 

50 Scholia O and P, 13 Adar; yTaan 2:13, 66a; yMeg 1:6, 70c; bTaan 18b. 

51 ~~ Bar-Kochva, Judas Maccabaeus, 370; Kister, ‘Ahor va-kedem’, 235. 

52 For further elaboration, and for the conjecture that the Bavli and the scholia have pre- 
served another ancient, authentic tradition that is not dependent on 1 Macc, see Noam, 
Shifting Images, 32-58, esp 54-55. 
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bow to idols in the time of the Antiochean persecutions of 168 BCE — is pre- 
sented in the early midrash of Lamentations Rabba. In the rabbinic version the 
(Hellenistic) king is replaced by a Roman emperor (kesar). There are major dif- 
ferences between the two versions: the rabbinic text is interested in the verses 
that the sons adduce to justify their refusal to eat pork and their willingness 
to die for this refusal, while Greek 2 Maccabees is interested in the sorts of 
torture that were in store for the sons. However, the penultimate episode of 
the story in Lamentations Rabba indicates that the midrash closely alludes to, 
if not quotes, from 2 Maccabees. In 2 Macc 7:32-34 the youngest son says to 
the king: ‘It is true that our living Lord is angry with us and is making us suffer 
because of our sins, in order to correct and discipline us. But this will last only 
a short while, for we are still His servants, and He will forgive us. But you are the 
cruelest and most disgusting thing that ever lived. So don’t fool yourself with 
illusions of greatness while you punish God’s people’. Similarly, the youngest 
son is given a speech in the midrash: 


The emperor asked him: If (your God) has all these attributes, why does He 
not save you from my hands, as he saved Hananiah, Mishael, and Azariah 
from the hands of Nebuchadnezzar? He answered him: Hananiah, Mishael, 
and Azariah were righteous and Nebuchadnezzar was a proper king who 
was deemed worthy of a miracle being performed in his time, but you are 
not worthy, and we have been found guilty and deserving of death by the 
hands of heaven. If you do not kill us, God has many executioners: Many 
bears, many wolves and lions and snakes and leopards and scorpions who 
will attack and kill us. In the end, however, the Holy One blessed be He will 
seek revenge from you because of our blood. 


LamR 1.5053 


This looks like an imaginative expansion of 2 Maccabees’s Greek, but the 
motif of a final speech rebuking the ruler as unworthy and attributing the 


53 The answer given by the youngest son to the emperor appears in rabbinic traditions 
associated also with the martyrs Pappos and Lolianus (the earliest being Sifra emor 9:5), 
answering the emperor who is about to execute them. For this tradition see in detail 
Noam, Megillat Ta‘anit, 295-97. It is impossible to know whether this motif in the Pappos 
and Lolianus story in the Sifra was taken from a tradition like that of 2 Maccabees or 
whether it was taken by Lamentations Rabba from a proto-Sifra, but this is not essen- 
tial to the argument presented here. Even if the latter is the case, it shows that the edi- 
tor of Lamentations Rabba knew the sort of theological argument used by the son in 2 
Maccabees, and found and inserted it into his text, because it made similar arguments. 
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punishment to God is the same, and it indicates the midrashic author's knowl- 
edge of 2 Macc 7. 

This same episode is also related in the Bavli (bGit 57b), but it appears that 
its author was familiar with only a midrashic version of the story, similar to that 
of Lamentations Rabba, and not necessarily with the version in 2 Maccabees. 
While the verses cited by the sons in the Talmud and in the midrash are the 
same and appear in almost the same order, the youngest son’s description of 
himself and his brothers as sinners requiring punishment from God is missing 
from the Bavli version. 


4 Maccabees 

There may be a point of contact between the story of the mother and her 
seven sons in the midrash and 4 Maccabees. Toward the end of the story in 
Lamentations Rabba, the mother says to her last surviving son: ‘My son. Go to 
Abraham your father and tell him: So said my mother: You should not be over- 
pleased with yourself, saying: I built an altar and sacrificed my son. See, our 
mother built seven altars and sacrificed seven sons in one day. Yours was just a 
trial, I actually did it’ (LamR 1.50). This reference is found in the Bavli version 
too, but not in 2 Macc. However, it bears a similarity to the version of the same 
story in 4 Maccabees, which is entirely devoted to the martyrological chap- 
ters of 2 Maccabees and expands in a philosophical discourse on the merits of 
martyrdom. 4 Maccabees is imbued with the figure of Abraham as the proto- 
martyr throughout, and the sacrifice of Isaac is mentioned often (4 Macc 16:5; 
18:11, 23). In 4 Macc 14:20 the mother herself is described as being ‘of the same 
mind as Abraham’ It is possible that the author of Lamentations Rabba was 
also aware of 4 Maccabees, but there is no way to be sure, since the sacrifice of 
a child so obviously recalls the story of the Akeda in the Jewish imagination. 
The author of 4 Maccabees and the author of the midrash could have made 
this association independently. 


2 Baruch 
Baruch ben Neriah, Jeremiah’s scribe (Jer 32:12-16; 26:4-32; 43:3-6; 45:1-2) was 


the inspiration for several apocryphal compositions; of these, 1 Baruch was 
incorporated into the Christian Apocrypha. It is not quite clear what sparked 
an apocalyptic interest in this minor biblical figure. It is the accepted view of 
scholars, though, that the authors of 2, 3, and 4 Baruch used the biblical Baruch 
(who was himself witness to the destruction of the First Temple) as an inspira- 
tion for their mourning of the Second Temple and for messianic expectations 


54 Fora summation see (among others) Salvesen, ‘Baruch’. 
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following its destruction.5> Rabbinic literature also tells stories about Baruch 
ben Neriah that are not even hinted at in the Bible, such as his serving as Ezra’s 
teacher (bMeg 16b) or his intercalation of the year outside the Land of Israel 
(ySan 1:2, 19a). In Mekhilta de-R. Yishmael, pisha 1, he even complains that he 
was never blessed with the Holy Spirit visiting him and making him a prophet. 
Perhaps this tradition is a rabbinic polemic against apocalyptic circles that 
adopted the figure of Baruch as a prophet and the books of Baruch as authori- 
tative. Despite this possible rejection of Baruch as a prophet by the rabbis, 2 
Baruch is cited in several rabbinic compositions.*® 

2 Baruch 10:18 includes an admonition to the Temple priests: ‘You priests, 
take the keys of the sanctuary, and cast them to the highest heaven, and give 
them to the Lord and say: Guard your house yourself, because, behold, we have 
been found to be false stewards’. Two central literary elements can be derived 
from this verse. The first is the common accusation found in many Jewish 
sources that the Jerusalem priests had not served their God well. The second 
is a universal idea that the keys of a temple should be returned to the gods 
in the event that their temple is destroyed. As Meir Ben Shahar has shown, 
this idea is a literary motif already present in Greek mythology.5” Throwing 
the keys back to heaven in association with the destruction of the First Temple 
is found in Palestinian sources (yShek 6:2, 50a; LevR 19:6), but not in associa- 
tion with priests. In both the Yerushalmi and Leviticus Rabba we are informed 
that King Jehoiachin went up to the roof of his palace with the keys of the 
Temple and threw them up, saying that God no longer finds him reliable, and 
therefore he is returning the keys.5° In the Bavli this tradition underwent some 
marked changes: 


When the Temple was first destroyed groups of young priests with the 
keys of the Temple court in their hands banded together and climbed 
to the roof of the Temple. They said before Him: Master of the World: 
Since we have not been loyal stewards in Your Presence, here are the keys 


55 See e.g., Jones, Jewish Reactions, 81-82. 

56 2 Baruch has come down to us only in Syriac. Manuscript Bibliotheca Ambrosiana in 
Milan, however, is prefaced by a statement indicating that it was translated into Syriac 
from Greek. See e.g., Gurtner, Second Baruch, 6. Indeed, a Greek fragment of the book was 
found on a papyrus from Egypt (P. Oxy. 111 403). It is most likely that this Greek version is 
a translation of a Hebrew (or Aramaic) original (ibid., 10-11). 

57 Ben Shahar, ‘Suicide’, 2:781-83. 

58 One could argue that already in LevR 19:6 there is a clear parallel to 2 Baruch, because the 
king adds ‘we’ have not been true stewards. However, this version may be influenced by 
the Bavli, see Mss variants in Margulies, Midrash Wayyikra Rabbah, 2:436. 
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returned to you; and they threw them upward. A sort of hand came out 
and took them. 


bTaan 29a 


The editors of the Bavli may have known the tradition about throwing the keys 
of the Temple to God on the eve of the destruction of the Temple, and a hand 
coming out to catch them, from the tradition found in the Talmud Yerushalmi 
about the destruction of the First Temple, but they chose to associate the 
event with the priests of the first destruction, probably under the influence of 
2 Baruch, and quoting it almost verbatim. 

Later midrashim also knew this tradition, and always, as in 2 Baruch, in 
association with priests. It is cited in both versions of Avot de-R. Natan (A 4; 
B 7) and in the even later Pesikta Rabbati 26 and Second Targum to Esther 1:2. 
The last two are of special interest, because alongside the story of the return of 
the keys by the priests and their declaration, these versions cite another tradi- 
tion taken from 2 Baruch: God sends four angels with torches in their hand to 
burn the Temple, indicating that God himself, rather than Israel’s enemies, was 
responsible for the calamity (= 2 Bar 6:4—7:2).5° 


The Martyrdom and Ascension of Isaiah®® 

The book of Isaiah was of special interest to early Christianity. It is the most 
oft-cited biblical book in the New Testament, with the messianic expectations 
voiced in Isaiah’s prophecies interpreted as referring to Jesus.®! The Ascension 
of Isaiah, an apocryphal composition conserved in its entirety only in Ethiopic, 
is thus often considered a purely Christian work, and in its present form is cer- 
tainly Christian, but it includes a clearly defined Jewish composition referred 
to by scholars as the Martyrdom of Isaiah. This composition relates, among 
other details, the otherwise unknown story of the martyrdom of Isaiah at 
the hands of the wicked King Menasseh. In this story (3:6—-10) Isaiah boasts 
that he is greater than Moses, who had said that no one can see God and live 
(Exod 33:20) but he, Isaiah, had seen God and lived (Isa 6:1). God punishes 
Isaiah for his boasting. He incites Menasseh to cruelly execute Isaiah by sawing 
him asunder. While he is being executed, Isaiah continues to prophesy, until 
the saw reaches his mouth (Mart Ascen Isa 51—11). 


59 The tradition about the four angels, independent of the tradition about the returning of 
the keys, is found in another late (and rather obscure) midrash — Lamentations Zuta 9:1, 
on which see now Pinchuk, ‘Titus’ War Council’. 

60 See on this tradition, Kalmin, Migrating Tales, 29-52. 

61 Seee.g., Moyise -Menken (eds), Isaiah in the New Testament, especially in the introduction. 

62 See Knibb, ‘Martyrdom and Ascension of Isaiah’, 2:143. 
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A story of Isaiah’s martyrdom at the hands of Menasseh is found in the 
Yerushalmi: ‘When Menasseh became king (lit., stood up) he hunted after 
Isaiah, wishing to kill him. (Isaiah) escaped to a cedar tree that swallowed him, 
except for his tsitsit, which revealed (his hiding place). They came and told 
(Menasseh). He said to them: Go saw the cedar. They went and sawed the cedar 
and blood appeared’ (ySan 10:2, 28c). Except for the fact that in both stories 
Isaiah is executed by sawing, the stories are not identical. The story of Isaiah 
being swallowed by a tree is not the same as the story in which he is executed 
in the king’s presence and continues to prophesy, although the two probably 
derive from a common source that told of Isaiah’s execution by King Menasseh. 

In the Babylonian Talmud, however, details from these older accounts are 
interwoven. bYev 49b begins by relating that a genealogical scroll was found 
in Jerusalem (a megillat yohasin), in which, among other details, it was stated 
that Menasseh killed Isaiah. This is followed by Isaiah being accused of hav- 
ing contradicted Moses, an accusation that is proven by several examples. The 
first example is exactly the boasting incident cited by the Ascension of Isaiah 
(Exod 33:20 vs. Isa 6:1). Then, when Isaiah understands that he will be executed, 
he pronounces the name (of God) and is swallowed by a cedar, exactly as in the 
Yerushalmi’s story. But when at the command of Menasseh the cedar is sawn 
asunder, Isaiah continues to prophesy, until the saw reaches his mouth, as in 
the Ascension.® The Bavli’s mention of the scroll found in Jerusalem suggests 
that these details come directly out of a book. And indeed, the comparison 
with Moses as well as the report of Isaiah’s prophesying throughout his execu- 
tion must both derive from the Martyrdom. However, the story of the cedar 
comes from the Yerushalmi or from a similar tradition. It appears that the Bavli 
(unlike the Yerushalmi) knew the Martyrdom in detail, and not just a tradition 
that Isaiah was martyred by Menasseh. 


1 Enoch and the Book of Giants 
The term ‘Enochic literature’ refers to three apocalyptic compositions dat- 
ing from the third century BCE to the ninth century CE, each of which has as 
its hero the biblical figure of Enoch, who is mentioned in Genesis 5:20-24 as 
a human being who did not die but was taken up by God.64 All three books 
devoted to Enoch include apocalyptic visions and the hero’s tours of the heav- 
enly regions. 2 Enoch need not concern us, since it was unknown to the rabbis, 
and may actually be a Christian composition.® Also 3 Enoch is not relevant 


63 Fora detailed discussion of these parallels see Kalmin, Migrating Tales, 29-52. 
64 Fora detailed overview of this literature see e.g., Reed, Fallen Angels. 
65 On 2 Enoch see Bottrich, “Book of Secrets of Enoch”. 
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here, since it belongs to the post-rabbinic mystical literature that has come 
to be designated hekhalot literature.®* 1 Enoch, its earlier parts dated to the 
third century BCE, has come down to us in its entirety only in Ethiopic; in the 
Ethiopian Church it is considered part of Scripture.®’ It was translated into 
Ethiopic from Greek, and indeed fragments of the book in Greek are preserved 
on papyri from Egypt from late antiquity.®* It was, however, composed in 
Aramaic, as substantial fragments of the book discovered at Qumran indicate.®9 

Rabbinic literature in general rejects the superhuman dimensions assigned 
to Enoch in the Enochic literature. Genesis Rabba is at the forefront of rabbinic 
polemics against Enochic apocalypticism. In GenR 25:1, Enoch is described as 
being half wicked and a flatterer. Further on in the same section, the rabbis 
argue on several counts that Enoch died like all humans.” A different polemi- 
cal approach is found in the Bavli, where the biblical Enoch is not mentioned 
by name even once. A third approach is that of (the Babylonian) Targum 
Onkelos, which states explicitly, in its translation of Gen 5:24, that Enoch died.”! 

Yet despite the Bavli’s rejection of any Enochic mystical and apocalyptic 
theology, there is evidence that Babylonian rabbis were acquainted with the 
first part of 1 Enoch (the Book of the Watchers), and with another Enochic 
composition not included in 1 Enoch, known as the Book of Giants (on which 
see below). 1 Enoch 6-8 relates the sins of the sons of God who cohabited 
with the daughters of Adam.” An allusion to this tradition is found in bYom 
67b.’3 This tractate, devoted to Yom Kippur, inquires about the meaning of the 
term Azazel, which the Bible associates with the scapegoat sent to the desert 
on Yom Kippur (Lev 16:8, 10). The answer the Bavli provides is that the term 
Azazel indicates that the goat ‘atones for the sins of Uza and Azael’. Azael is the 


66 Ong Enoch see Herrmann, Jewish Mysticism in Byzantium. 3 Enoch is often very similar 
to rabbinic literature. For example, the tradition in bHag 15a-b, about Aher (i.e., the sage 
Elisha ben Abuya) ascending to heaven and encountering the angel Metatron, whom he 
mistakes for God, is related in 3 Enoch 16. See Schafer, ‘Metatron in Babylonia. However, 
while in 3 Enoch Metatron is identified with Enoch, in the Babylonian Talmud he is not. 

67 The best summation of this information is in Milik, Books of Enoch, 83-88. 

68 See ibid., 71-78. 

69 Ibid., 139-272. 

70 On the rabbinic anti-Enochic polemic see Reed, Fallen Angels, 136-39. On this particular 
Genk tradition see Schafer, ‘Genesis Rabbah’s Enoch’. 

71 More positive attitudes to Enoch are evident in later rabbinic texts. In the (Geonic) trac- 
tate Derekh Erets (Rabba) 1:18, Enoch is identified together with Elijah and the messiah as 
those who entered the Garden of Eden alive. In PsYon to Gen 5:24, as in 3 Enoch, Enoch is 
specifically identified with Metatron. 

72 For which see Reed, Fallen Angels, 22—41. 

73 Fora discussion of this text within the reception history of 1 Enoch see ibid., 235. 
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name which 1 Enoch 8 gives to one of the fallen angels of Genesis 6. The sins of 
these angels that have to be atoned for on Yom Kippur are their forbidden rela- 
tions with the daughters of Adam which resulted in the birth of giants. That 
this is indeed what the Bavli means can be clarified with the help of the small 
(Babylonian) tractate Kalla Rabbati 3.6,”4 which states: ‘Do not be trapped by 
your eyes, for there is no trap like the eyes, as you find that Uza and Azael fell 
prey to their eyes, as it is written: “And the sons of God saw the daughters of 
Adam” (Gen 6:2)’.”5 

The Book of Giants was another Enochic composition, mentioned in the 
works of various ancient writers, but not incorporated into the Ethiopic 1 Enoch. 
It is partially preserved in Manichean writings from late antiquity in languages 
as disparate as Sogdian (an Iranian language used by Iranians living along the 
Silk Road) and Coptic (used by Egyptian Christians).’¢ It is also partially pre- 
served at Qumran.” It relates the fate of the sons of the leader(s) of the fallen 
angels (and their human wives), especially Ahiah the son of Shemhazai — also 
mentioned in 1 Enoch 6 as the leader of the fallen angels — and his vision con- 
cerning the coming flood. The Bavli shows familiarity with this book in the 
same way it shows knowledge of 1 Enoch, i.e., by mentioning unique names 
from this composition. In bNid 61a, in a discussion of Moses’s planned war 
with the kings of Transjordan, Sihon and Og, mentioned in Num 21, we read: 
‘Sihon and Og were the sons of Ahiah son of Shemhazai. Following this state- 
ment we are informed that ‘Og was a refugee from the generation of the flood’.”8 

Targum Pseudo-Yonathan is also acquainted with the tradition of these 
names,”? where Gen 6:4 (‘and there were nephilim in the land then’) is translated: 
‘Shemhazai and Uziel were nephilim from heaven and were in the land then’. 


74 On this tractate, its post-talmudic date, and its direct connection to the Bavli see Epstein, 
‘Studies in Massekhet Kalla Rabbati’, 381-84. Epstein does not discuss the book of Enoch 
in this context, nor does he inquire from where the names come. 

75 These names (Ont, my, MY) also appear in 3 Enoch 5 as the names of fallen angels. 

76 On this composition see Henning, ‘Book of Giants’. 

77 See Milik, Books of Enoch, 298-317. 

78 For further acquaintance with this tradition in much later rabbinic traditions, see ibid., 
317-39. 

79 There is a long-standing controversy on the date of this Targum. Shinan, Embroidered 
Targum, 193-202, dates it to the eighth century; cf, however, Hayward, Targums and the 
Transmission of Scripture, 126-54, who considers it much earlier. Recently, Leeor Gottlieb 
(‘Towards a More Precise Understanding of Pseudo-Jonathan’s Origins’) suggests that 
the book is a twelfth-century medieval translation, but we were not convinced. Gavin 
McDowell (‘Date and Provenance of Targum Pseudo-Jonathan’) makes a similar argu- 
ment for a similar though slightly earlier (uth century) date, based on other sources. 
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Jannes and Jambres 

Jannes and Jambres are the names given to two Egyptian magicians who con- 
tested Moses’s magical prowess when he confronted Pharaoh. They are men- 
tioned in 2 Timothy 3:8 by name, and in the Damascus Document (5:17), which 
speaks of Johana (Jannes) and his brother as Moses’s rivals. Even Pliny men- 
tions a certain Jannes in association with the Jewish Moses (Nat hist 30.2.11). 
Papyri fragments from a Jewish composition relating the exploits of Egyptian 
magicians use these names.®® Little of this composition can be reconstructed, 
except that Jannes is the senior magician, who despite God’s warning, contends 
with Moses, pays with his life, and is then replaced by his brother Jambres. 

These Egyptian magicians are not mentioned in a rabbinic document before 
the Bavli. In bMen 85a, however, we read: ‘Said Johana and Mamra to Moses: 
You are bringing hay to a hayfield. He said to them: As people say: To a town of 
greens, bring greens. In this enigmatic text Moses maintains a dialogue with 
two men with names similar to Jannes and Jambres. If they are the Egyptian 
magicians, we can imagine that they are telling Moses it is futile to try to over- 
come Egyptians with magic, since Egypt is the land of magic (cf bKid 49b). 
This statement may be a quotation from a composition about these magicians, 
perhaps the one mentioned at Qumran since the spelling of the name Johana 
is similar,*! or the one found on papyri in Egypt. In any case, Moses’s answer is 
clearly a Babylonian invention, since it uses the typical Babylonian expression 
‘people say’ (WYN NN). That a tradition about these magicians (and perhaps 
a familiarity with the composition referring to them) was current in talmudic 
Babylonia has recently become evident from a newly published Babylonian 
incantation bowl that mentions the two brothers.®? 

Finally, Targum Pseudo-Yonathan was clearly familiar with the names of 
Jannes and Jambres. In its translation of Exod 1:5, the Targum inserts a dream 
dreamt by Pharaoh and interpreted by his two chief magicians (D7a7 0°"); 
the two names appear again in the translation to Exod 7:1 and again as 
Balaam’s two servants in PsYon to Num 22:22.83 In all these cases, the spelling 


80 On this composition see Pietersma, Apocryphon of Janes and Jambres. He believes the 
composition is Jewish and predates its appearance in 2 Timothy, but that it was originally 
composed in Greek, and not translated from an Aramaic Vorlage. He thinks the Damascus 
Document is referring to another composition or tradition; see especially ppu—23. 

81 He may also be mentioned in GenR 25:3: ‘In a proverb they say: Shilo sinned and Johana is 
punished’ although the context is unclear. 

82 See Shaked — Ford — Bhayro, Aramaic Bowl Spells, 181: [NNN] NINY PAIT XpNa. 

83 And ina similar form in the printed Tanhuma ki tisa 19; but this is probably a later addi- 
tion, influenced by the Targum, since it is absent in the parallel Tanhuma ed S. Buber ki 
tisa 13. 
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of the names is closer to the Greek transcription than to their rendering in the 
Bavli, which may indicate that the Targum’s author relied on the Greek original 
rather than on the Babylonian Talmud. 


Informal Borrowings from Apocrypha and Pseudepigrapha 


More difficult to assess are the complex traces in rabbinic texts — usually late 
ones — of traditions found in pseudepigraphic compositions. These intertex- 
tual echoes are clearly not quotations and it is impossible to decide whether 
the rabbis were acquainted with the Second Temple books in question as they 
are known to us today, or whether they used common traditions that were also 
known to the authors of the Second Temple works. The fact that some shared 
narrative motifs are commonly found in folk literature of the region makes 
claims of direct dependence even more tenuous. We will briefly describe two 
examples, though there are clearly more. 


Tobit 

The book of Tobit is an apocryphal composition that became part of the 
Christian canon. It is preserved in full in Greek in the Lxx codices, though 
fragments in Hebrew and Aramaic have survived at Qumran (4Q196-200). The 
folktale concerns a certain Tobias who goes from Nineveh to Ecbatana to marry 
his cousin, whose previous seven husbands were killed on their wedding night 
by the demon Asmodeos. Asmodeos appears as Ashmedai in bPes uoa and ina 
complex legend in bGit 68a—b that shares narrative motifs with the Testament 
of Solomon (see below). A story similar to the one of the book of Tobit appears 
in the printed version of the Tanhuma (haazinu 8) but with significant shifts 
in detail and emphasis. Here, a son of poor parents goes to marry his rich 
uncle’s daughter, whose previous three husbands have all died on their wed- 
ding night. He survives with the help of Elijah and the resourceful bride. The 
story contains many elements reminiscent of Tobit. For example, during the 
wedding night the father of the bride goes out to dig a grave for his son-in-law 
(cf Tobit 8:10). On the other hand, there is not a single name from the book of 
Tobit in this retelling, and Elijah, who appears in the midrash, is absent from 
Tobit. There are also no historical details in the Tanhuma story. Certainly, the 
editor of the Tanhuma knew the same basic storyline, but, there is little to no 
indication that the rabbinic authors knew Tobit in a fixed, written form, within 
a given context and in association with certain named individuals. 


84 Lindbeck, ‘Brides Who Challenge Death’. 
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Testament of Solomon 

The demon Asmodeos had a life of his own in the literary world of the Jewish 
Pseudepigrapha. He appears again in the Testament of Solomon, which, as 
it now stands, is a Christian work (Jesus is mentioned in chapter 11), though 
scholars believe the composition is in its base Jewish. In it, King Solomon 
relates how he overcame demons and made them his slaves in the building 
of the Temple.85 Chapter 5, devoted to Asmodeus, is wholly dependent on the 
book of Tobit. Asmodeus describes himself as ‘always hatching plots against 
newlyweds’, and is repelled by the angel Raphael, and by the “liver and gall of a 
fish smoking on coals’ as in Tobit. 

Both the Babylonian Talmud and Babylonian incantation bowls mention a 
demon named Ashmedai. In both sources he is sometimes designated ‘King of 
Demons’, a title he bears neither in the book of Tobit nor in the Testament of 
Solomon.®6 However, the Testament of Solomon describes Solomon building 
the Temple with the help of demons. This motif is found in a long and convo- 
luted story in the Bavli in which Solomon builds the Temple with the aid of 
one demon — Ashmedai (bGit 68a). The Testament of Solomon and the story 
in the Babylonian Talmud share some common motifs, as shown by Richard 
Kalmin.8” While it is difficult to prove that the author of the Bavli’s story bor- 
rowed directly from the book of Tobit or from the Testament of Solomon, the 
strong intertextual echoes suggest a complex network of shared traditions.88 


Quotes from Second Temple Literature of Unknown Origin 


The fifth category includes phrases, sentences, or traditions that appear to 
derive from unknown Second Temple works. We bring one prominent example 
(though there are many more). 


Pesikta Rabbati 
In some cases the presence of Second Temple style or themes may indicate 
that a rabbinic source is citing or drawing from an unknown Second Temple 


85 See Duling, ‘Testament of Solomon’. 

86 And see Ilan, ‘Rav Joseph the Demon’. On Ashmedaisee especially pp384—85; 390-91, and 
bibliography there. 

87 Kalmin, Migrating Tales, 95-129. See also Kiel, Usurpation’. For more on this tradition at 
the intersection of East and West, see chapter 8 of this volume. 

88 Kiel, ‘Usurpation, has argued that the talmudic legend in Gittin elaborates on earlier 
Palestinian rabbinic traditions while incorporating, adapting, and reworking traditions 
from the Testament of Solomon, and from Christian, gnostic (Nag Hammadi), and Iranian 
sources. 
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work. An example may be found in a long passage from a late midrash that 
describes the destruction of the Temple: 


‘And it came to pass that the flock went astray and did not obey the words 
of her master, and hated the shepherds of her sheep and good providers, 
and kept away from them’ ‘The flock’ — These are Israel who are com- 
pared to a flock ‘you, My flock, the flock that I tend’ (Ezek 34:31); ‘hated 
her shepherds’ — and appointed false shepherds. 


PesR 26; trans Ilan 


All the chapters of Pesikta Rabbati begin with biblical verses that are studied 
and interpreted in the next paragraphs. In contrast, the verse that is cited and 
interpreted in this chapter is not found in the Bible, although it begins with 
the word “m (‘and it shall come to pass’, or ‘and it came to pass’), as do many 
biblical passages. Its mixed, archaized style is clearly not rabbinic. In fact, this 
kind of biblicized style appears in rabbinic literature only here and in another 
text about King Yannai in bKid 66a, which will be discussed below. Also, the 
interpretative midrash that follows relates to it the way rabbinic midrash 
usually relates to biblical verses. This must therefore be a citation of some 
extra-biblical authoritative source, unknown to us. The verse bears a strong 
resemblance to the Animal Apocalypse in 1 Enoch. In this allegory of Israel’s 
history Israel is likened to a flock that has gone astray: ‘And again I saw those 
sheep that they again erred and went many ways, and forsook their house, and 
the Lord of the sheep called some from amongst the sheep and sent them to 
the sheep, but the sheep began to slay them’ (1 Enoch 89:51-52). Nevertheless, 
in spite of the similarity, the verse cited in Pesikta Rabbati does not appear to 
be a citation of the Animal Apocalypse. Moreover, the motif of Israel as errant 
sheep appears in the words of the biblical prophets (Isa 53; Jer 50; Ezek 34) 
as well as in New Testament writings (Mt 18:12; 1 Pet 2:25). It is quite possible, 
then, that Pesikta Rabbati quotes an otherwise unknown work that employed 
this prevalent motif. 


Traditions Shared in Common with Josephus 
Notwithstanding the significant differences between the writings of the histo- 
rian Flavius Josephus and rabbinic literature in terms of content, aim, author- 
ship, addressees, language, and date, the two reflect a shared storehouse of 
at least thirty-five anecdotal traditions concerning post-biblical persons and 
events of the Second Temple period, from the conquest of Alexander the Great 
to the destruction of the Temple. For example, both Josephus and rabbinic lit- 
erature relate a miraculous encounter between Alexander the Great and the 
Jewish high priest, in which the former prostrates himself in front of the latter 
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(Ant 11:302-47; bYom 6ga and parallels).8° Both recount traditions about a 
heavenly voice heard by John Hyrcanus while officiating as high priest in the 
Temple (Ant 13:282-83; tSot 13:5 and parallels);9° about a high priest who was 
pelted with citrons in the Temple during the festival of Sukkot (Ant 13:372—74; 
mSuk 4:9, tSuk 3:16 and parallels);9! about a rupture between the Pharisees and 
the Hasmonean dynasty which broke out during a feast (Ant 13:288—98; bKid 
66a);92 about a miracle of rainfall in Herod’s days (Ant 15:425, Sifra be-hukotai 
11 and parallels);?3 about secondary figures such as a certain Joseph son of 
Ellemus (Ben Elam) who served as high priest for one day only (Ant 17:165-66; 
tKip 1:4 and parallels);9* and more.9> Many scholars have posited that the rab- 
bis were familiar with Josephus’s writings, or some earlier or later version of 
them, from which they drew these stories. Others have suggested that certain 
parallels derive from an ancient repository of traditions that served the his- 
torian and also reached the redactors of rabbinic literature centuries later.9® 
The most current research concludes that Josephus did not influence rabbinic 
literature either directly or indirectly and that similarities point to vestiges of a 
shared infrastructure.9” This conclusion rests on several considerations. 

First, the stories in question are contextually incongruent in Antiquities 
and missing altogether from War. This means that there is not a Josephan 
sequence from which the rabbis later ‘extracted’ material to interpolate into 
their discourse. The original form of these legends must be sought not in one 
or the other (Josephus or rabbinic literature) but in an unknown pool of tradi- 
tions that preceded Josephus just as it preceded rabbinic literature. Second, 


89 Ben Shahar, ‘High Priest’. 

go Noam, Shifting Images, 59-75. 

g1 Ibid., 17-36. 

92 Noam, ‘Story of King Janneus. 

93 Ilan, ‘Miracle of the Rainfall’. 

94 Baratz, ‘Joseph the Son of Ellemus (Ben Elam)’. 

95 In both corpora we also find similar anecdotes which occurred on the eve of or during 
the Great Revolt, such as the corruption of the last high priests, the abolishment of the 
sacrifice honoring the Roman emperor, the prediction to Vespasian that he will become 
emperor (ascribed by Josephus to himself and by the rabbis to Rabban Yohanan ben 
Zakkai), and more: See Fisch, Ben Shahar, and Ilan in Ilan - Noam, Josephus and the 
Rabbis, 1526-43; 2:566—96; 2:604-64, respectively. These affinities do not represent a 
shared literary source, but rather reports of the same historical events. For elaboration 
see Tal Ilan, introduction, ibid. 2:547-65. 

96 For references see Vered Noam, introduction to Ilan and Noam, Josephus and the Rabbis, 
1:24—40; Noam, Shifting Images, 17-28. 

97 The authors of the current chapter, with the participation of Daphne Baratz and Yael 
Fisch, have been engaged in recent years in a collaborative project that closely examines 
the phenomenon of parallel traditions about Second Temple history found in the writings 
of Flavius Josephus and in rabbinic literature. See further, Ilan and Noam, Josephus and 
the Rabbis. 
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the traditions cited in rabbinic literature often retain authentic early motifs 
that are both anomalous in rabbinic literature and missing from the Josephan 
version of the story altogether, either because of his reworking of the tradi- 
tions, or because he wrote in Greek, uprooting basic features of the origi- 
nal Hebrew. Because the transmitters and late redactors of rabbinic works 
could neither have drawn these linguistic or topical characteristics from 
Josephus, nor arrived at them independently, we must assume that they had 
before them an early Hebrew or Aramaic source, identical with or similar 
to Josephus’s source, which they preserved in a form closer to the original. 
Third, there are significant differences between the parallels. Sometimes the 
identity of the protagonists differs.9° In other instances, the order of events 
differs. Finally, the Josephan traditions sometimes contain details and data 
that shed light on the versions recounted in rabbinic literature, or reinforce 
a didactic rabbinic message, but are missing from the rabbinic traditions. 
This omission suggests that the rabbis were not familiar with the relevant 
passages in Josephus. 

The conclusion that a shared but now lost Second Temple era repository 
underlies the parallels between Josephus and rabbinic literature has signifi- 
cant ramifications. On the one hand, it means that Josephus cannot be added 
to the list of Second Temple works cited by the rabbis. On the other, the recon- 
struction and characterization of the rabbinic materials paralleled in Josephus 
can lead us to a hidden treasure trove of pre-rabbinic materials that were 
available to the anonymous rabbinic redactors, thus adding to the currently 
known Second Temple library a pool of lost, probably mostly oral, historical 
and pseudo-historical early traditions. 

One closing example: The story of the rift between the Hasmoneans and the 
Pharisees is recounted by Josephus as a conflict between John Hyrcanus and 
the Pharisees (Ant 13:298—88). In bKid 66a a very similar story is told about 
Alexander Yannai’s reign. Vered Noam has shown that the language of that 
story indicates beyond doubt that it was composed during the Second Temple 
period. The political theme and the parallel in Josephus also attest to its early 
composition. In her estimation the story is part of a collection of Pharisaic leg- 
ends which were transmitted and narrated even after the Temple’s destruction. 
The unique, archaic language suggests that it does not reflect an oral tradition, 
but rather a story copied from a written text.°° 


98 Even if in some cases it could be argued that this is a deliberate reworking that moves 
the spotlight from Herod to Janneus, or from John Hyrcanus to Janneus (or vice versa), in 
other instances, when secondary, unknown heroes are involved, it is difficult to attribute 
the difference to reworking. Rather, it is more likely that these are essentially different 
traditions. 

99 Noam, ‘Story of King Jannaeus’. 
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Conclusion 


The intertextual presence of Second Temple traditions in rabbinic literature 
seems clear. The rabbis mention by name only one composition — the book 
of Ben Sira. However, rabbinic sayings and stories reflect awareness of other 
pre-rabbinic Jewish books and indicate that they knew traditions which derive 
from apocryphal compositions both known and unknown to us. Their com- 
posers also had access to a repository of oral traditions which had been used 
centuries earlier by Flavius Josephus. This survey of traditions in rabbinic lit- 
erature that can be linked to Second Temple literature is a first step towards a 
reconstruction of the rabbis’ Second Temple library that must have been one 
of their sources of inspiration. 
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PART 2 


East and West 


CHAPTER 6 


The Greco-Roman West and Rabbinic Literature in 
Palestine and Babylonia 


Richard Hidary 


78 (air), PƏR (after-meal), N2 (stage), OWT (dismissed), 115% (curtain), 
wv (document), WVD» (robber), pvvon (secret), pm (high court), “30 
xvi (defense), Xona (public), owa (war), 7109 (rhetor). These are just a 
few of the thousands of Greek words that bespeckle the Hebrew and Aramaic 
literature of the rabbis.! Each such word points to a larger set of ideas, ideolo- 
gies, laws, legends, political structures, and mundane trivialities that made up 
the cultural fabric shared by the rabbis and their neighbors. 

The Palestinian sages featured in and responsible for the formation of rab- 
binic literature were fully embedded in a Greek-speaking Roman province with 
all of its associated legal structures, political bureaucracy, technology, popular 
entertainment, and mix of pagan and Christian religious sensibilities. The Jews 
of Babylonia, although one of many minority religious groups in the diverse 
and pluralistic Sasanian Empire, also felt the impact of Hellenization, in some 
respects even more than their western coreligionists. It would be impos- 
sible for any survey to fully enumerate the myriad explicit and subtle inter- 
actions of the rabbis with their environments. It is hoped, however, that this 
review of some significant scholarship on major topics will demonstrate the 
extent to which we can consider rabbinic literature as a product of the Greco- 
Roman world.” 


1 Krauss, Griechische und lateinische Lehnworter; Lieberman, Greek in Jewish Palestine; Sperber, 
Essays on Greek and Latin; idem, Dictionary of Greek and Latin Legal Terms; idem, Greek 
in Talmudic Palestine; Fischel, ‘Greek and Latin Languages’; Van der Horst, Japheth in the 
Tents of Shem, 9-26; Wasserstein, ‘Greek Language and Philosophy’, 221-32; Veltri, ‘Greek 
Loanwords’, 237-40; Krivoruchko, ‘Greek Loanwords’ , 193-216; and Heijmans, ‘Greek and 
Latin Loanwords’. 

2 This survey focuses on the rabbinic period, 70-600 CE, and on the sages and their circles 
of followers. This analysis is a subset of other studies of Judaism and Hellenism during the 
Second Temple period, in the diaspora, such as in Alexandria, and among Jews outside 
the direct influence of the rabbis. For such studies see references in Goodenough, Jewish 
Symbols in the Greco-Roman Period; Feldman, ‘How Much Hellenism’, 83-11; idem, Judaism 
and Hellenism Reconsidered; Gruen, Heritage and Hellenism; Levine, Judaism and Hellenism; 
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Methodology 


Some early scholars, most notably Gedaliah Alon, portrayed the rabbis as a 
leadership group that functioned independently and remained intellectually 
isolated from the larger Greco-Roman conglomerate of political and cultural 
dominance.? Many other scholars, however, challenged this view and traced 
manifold lines of Hellenistic influence upon the rabbis.* This approach reflects 
a penchant to seek out foreign influences on the rabbis, a standard methodol- 
ogy in the scientific study of Judaism since its beginnings in the nineteenth 
century. In this approach, the researcher must continually struggle to distin- 
guish between genealogical versus analogical parallels.5 That is, in some cases, 
a parallel between two cultures suggests a genetic connection between the two 
such that one must be dependent on the other or both on a common ancestor. 
In other cases, it seems more plausible that two groups came up with the same 
idea independently and can be compared only by way of analogy. Proving 
genealogical dependence requires finding unique phrases or characteristics 
shared by two texts or cultures, which are often wanting. This earlier schol- 
arship tended to presume genealogical relationships even in debatable cases, 
sometimes leading to diagnoses of parallelomania,® and counterclaims of par- 
allelophobia.’ Withal, this approach did succeed in at least identifying many 
relevant texts and topics and demonstrating the manifold aspects of common- 
ality between the two sets of literature. 

This model, however, proves lacking in that it oversimplifies the complex 
web of interactions between the various forces within the Roman Empire. 
Rather than get stuck in a simplistic dichotomy of influence versus isolation, 
or genealogical versus analogical parallels, it is more useful and closer to real- 
ity to emphasize the cultural fluidity of different groups who inevitably and 
unselfconsciously intertwine to the point that they are, to some extent, ‘just 


Hengel, Judaism and Hellenism; Van der Horst, Japheth in the Tents of Shem; and Collins, 
Jewish Cult and Hellenistic Culture. 

3 Alon, Jews in Their Land. 

4 See Bickerman, ‘La chaine de la tradition pharisienne’; and further references discussed in 
Hayes (ed), Classic Essays , 17-23. Note the formulation of Lieberman, Hellenism in Jewish 
Palestine, 64, who explicitly demarcates the Greek and rabbinic worlds in writing that the 
rabbis ‘would certainly not hesitate to borrow from them (the Greeks) methods and systems 
which they could convert into a mechanism for the clarification and definition of their own 
teachings’. 

5 On this terminology, see Bar-Asher Siegal, Early Christian Monastic Literature, 28-30, citing 
Deissmann, Light from the Ancient East. 

Sandmel, ‘Parallelomania’, 1-14. 
7 See Yuval, ‘Christianity in Talmud and Midrash’, 50-74; and Klingbeil, Bridging the Gap, 62. 
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the same culture in different variants’.8 Jews were but one of many provincial 
subcultures within the empire that navigated their changing identities both 
in response to hegemonic power and in relation to each other.9 As Annette 
Yoshiko Reed and Natalie Dohrmann write, ‘Strategies of Palestinian rabbis 
share much more than is commonly noted with Greek, Syrian, Egyptian, and 
other local sub-elites who simultaneously subverted, absorbed, and manipu- 
lated Roman norms’!° 

Even the term ‘Greco-Roman’ is fraught with tension in that the Greek East 
never lost its sense of intellectual and cultural superiority and independence 
when Roman political preeminence grew." In turn, for minorities within the 
Greek East, like Jews, Samaritans, and Christians, the various aspects of Greek 
culture, mythology, and philosophy were themselves a dominant and impres- 
sive force that pervaded every aspect of daily life. Ironically, but predictably, 
the politically dominant groups often underwent greater cultural change than 
the conquered minorities.!2 The Roman Empire appropriated the sophisti- 
cated science, art, and thought of the Greek world. Judaism spread to perhaps 
10 percent of the Roman world!? and gave birth to Christianity. Turning from 
prosecuted to powerful, Christianity itself overtook the Roman Empire, and 
the Jews, who were once a protected minority under most Roman emperors, 
became a disdained adversary. 

Accordingly, a preferable methodology, set forth by Michael Satlow, encour- 
ages analysis of both similarities and differences between cultures: ‘Given the 
significant and growing indications that Jews shared much with the larger cul- 
tures in which they lived, these similarities cease to require explanation. The 
thing that needs explaining is difference. How and why are a given group of 
Jews different from those around them?’!+ 

In this alternative model, the definition of ‘influence’ of one group upon 
another must be broadened to include borrowing, rejecting, adopting, adapt- 
ing, subverting, converting, combatting, and combining. Therefore, at least as 
important as determining whether a parallel indicates a genealogical or ana- 
logical relationship are the roles that a certain idea or method plays within the 
two cultures. Subtle differences between the way a certain rhetorical technique 


8 Boyarin, ‘Hellenism in Jewish Babylonia’. See also Lapin, Rabbis as Romans; and Satlow, 
‘Beyond Influence’, 37-53. 
9 See Lapin, Rabbis as Romans. 


10 Dohrmann - Reed, ‘Rethinking Romanness,, 2. 

11 See ibid., 4-6; and Whitmarsh, “Greece Is the World” ‘, 269-305. 
12 See Woolf, ‘Beyond Romans and Natives’, 339-50. 

13. Feldman, Jew and Gentile, 92. 

14  Satlow, ‘Beyond Influence’, 47. 
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is applied in two cultural contexts can reveal key distinctive features about 
each group. Even a genealogical connection can serve to highlight uniqueness 
as much as it indicates acculturation. 

Scholarship in the past has focused on parallels of identical language, con- 
cepts, themes, structures, methodologies, and narrative elements. However, we 
now appreciate better that parallel phenomena might look very different from 
each other and are nevertheless worth comparing as two different responses to 
the same challenge. Like two billiard balls struck by another ball and sent trav- 
eling in opposite directions, two subcultures may respond to a historical event 
in different ways yet still be understood as parallels. This is especially true if 
those two subcultures are looking over their shoulders and defining them- 
selves with respect to and in contrast with each other. Thus, for example, while 
previous scholarship tended to study Christianity and Judaism independently, 
a recent paradigm shift recognizes early Christianity and rabbinic Judaism as 
two offshoots of Second Temple Jewish sectarianism that are united by a com- 
mon challenge of surviving under the Roman Empire at the height of its power. 
Their responses are different, but they nevertheless parallel each other and are 
best understood in light of their mutual similarities and divergences.!5 

This chapter will therefore document and evaluate both the similarities and 
differences between Greco-Roman and rabbinic literature and cultures with 
the hope that the conglomeration of specific topics will provide an accurate 
and broad understanding of the place of rabbinic activity within its wider 
environment. For example, the rabbis adopted many Greek techniques of 
exegesis and inference in their hermeneutical rules of midrash.!6 Yet, they did 
not attribute these rules to foreign origins but rather considered them part of 
the oral Law revealed at Sinai.!” The hermeneutical rules became an integral 
part of rabbinic thought while their historical Greek origins shrank down to 
irrelevance. Regardless of whether it was done consciously, this move trans- 
formed an aspect of acculturation into a mark of rabbinic distinctiveness and 
cultural independence. 

In other cases as well, the rabbis explicitly mark a certain idea as being a 
foreign import, indicating that, at least in their own minds, they viewed such 
ideas as deriving from outside influences. For example, the phrase, ‘Greek 
wisdom’, analyzed below as a reference to some aspect of classical rhetoric or 


15 See Tomson - Schwartz (eds), Jews and Christians in the First and Second Centuries, 1-6. 

16 See further below. 

17 bSan gga reads: ‘Even if one says, “all of the Tora is from heaven except for this detail, this 
kal va-homer, or this gezera shava”, behold this fulfills For he has spurned the word of the 
Lord (Num 15:31)’. See parallel at ySan 101, 27d. 
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philosophy, indicates a conscious awareness by the rabbis of a field of knowl- 
edge that was external to their culture and whose study they attempted to 
actively regulate.!® 

In a similar vein, the Hellenistic revival movement of the second and third 
centuries CE called the Second Sophistic promoted Greek cultural dominance, 
history, and pride in the face of the Roman Empire - even if only in the imagi- 
nary world of declamation. As an integrated subculture within the Greek East 
sharing the same antipathy to the Romans as their neighbors, Jews unsurpris- 
ingly took part in Greek paideia. At the same time, however, Jews struggled 
to maintain their unique identity within the culture of the Greek East and so 
they rabbinized their imaginary world of declamation and developed their 
own unique approach to truth, rhetoric, and interpretation.’ 

Remarkably few ancient sources provide detailed evidence for the expe- 
rience of provincial minorities and their relationship with the Empire as do 
Jewish writings from late antiquity. Viewing the rabbis as one among many 
neighboring provincial groups within a complex web of hegemonies opens the 
way to comparing various subcultures within the empire, all of which were 
responding to the same challenges in different ways. As long as we take into 
account both the similarities and differences between Jews and their neigh- 
bors, the example of the Jews can serve as a useful model for what other pro- 
vincials experienced as well.° In short, situating the Jews as Roman provincials 
not only grants us a new perspective on the Jews and the writings of the rabbis, 
but also deepens our understanding of the Roman Empire in return. 


Hellenism in Babylonia 


Significantly, Greek learning also penetrated the Persian Empire both as a rem- 
nant of ancient Hellenistic rule and from constant travel and communication 
by Christians, Jews, and others from the Greek East. Scholars have long assumed 
that there was little Hellenistic influence in the Babylonian Talmud, except per- 
haps through communication with Palestinian rabbis. This is symptomatic of 
the more general ‘tendency of many scholars to underestimate the philosophi- 
cal exchange between Byzantium and Sasanian Iran’?! Joel T. Walker instead 


18 See further examples at SifDeut 343; Satlow, ‘Beyond Influence, 41; and Berkowitz, 
Execution and Invention, 159. 

19 See Hidary, Rabbis and Classical Rhetoric, introduction and chapter 4. 

20 See Dohrmann - Reed, ‘Rethinking Romanness’, 8-9; Mattingly, Imperialism, Power, and 
Identity, 26 and 128; and Goodman (ed), Jews in a Graeco-Roman World, 1-14. 

21 Walker, ‘Limits of Late Antiquity’, 46. 
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argues for a ‘much broader pattern of cultural exchange’.?? In the Jewish con- 
text, Charlotte Elisheva Fonrobert points to this permeable border to explain 
how ‘neo-Platonism would have made inroads at least into the Sasanian royal 
world in Ctesiphon, a city which, in turn, had a strong presence of rabbinic 
sages’.?3 Similarly, Daniel Boyarin has most recently argued for ‘extensive cul- 
tural contact and interaction between the Rabbis of late Babylonia and the 
Greco-Christian cultural world;?+ whether through a common Hellenistic 
culture in Persia or through direct contact between the Syriac Christians 
and late Babylonian rabbis. Richard Kalmin similarly demonstrates in many 
detailed readings the extensive impact of literature from the Roman East on 
Bavli narratives.25 For example, a series of stories in the Bavli about Alexander 
the Great in conversation with the elders clearly draws from the Alexander 
Romance written by Greek biographers.”® 

Shaye Cohen shows significant parallels between the Babylonian Talmud’s 
portrayal of the patriarch and the description of the scholarch in Greek 
sources, which relate to further similarities between the Bavli’s depiction of 
the rabbinic academy and the Greek evidence of the workings of the philo- 
sophical schools.?” Many aspects of Hellenism pervaded Sasanian Persia, as 
Eva Riad writes: ‘Even the most genuine Syriac writers, considered most free 
from Greek influence, like Afrem and Afrahat, lived in a milieu imbued with 
Hellenistic thought patterns’?8 The Babylonian Amoraim lived in this same 
Hellenized environment, and rabbinic Judaism in all its forms is in many ways 
a manifestation of Hellenism.?° 


22 Ibid. Walker's argument centers on the flight of Damascius and his colleagues to the court 
of Khosrow in 532 CE after Justinian closed the School of Athens. Although Damascius’s 
stay in Persia lasted only one year, the story reflects ‘the richness of intellectual life at the 
late Sasanian court, as well as the intensity of its contacts with Greek and Syrian intellec- 
tuals’ (ibid., 68). 

23 Fonrobert, ‘Plato in Rabbi Shimon bar Yohai’s Cave’, 295. 

24  Boyarin, Socrates and the Fat Rabbis, 140. See also idem, ‘Hellenism in Jewish Babylonia’, 
336-63. Even if Boyarin stretches the application of this hypothesis beyond the evidence, 
the basic claim that the Babylonian Talmud reflects a significant degree of Hellenism can 
hardly be denied. See Becker, ‘Comparative Study’, 107, n84; and idem, ‘Positing a Cultural 
Relationship’, 255-69. 

25 Kalmin, Migrating Tales. 

26 Ibid. chapter 8. 

27 Cohen, Patriarchs and Scholarchs’, 57-85. 

28 Riad, Studies in the Syriac Preface, 40. See also the literature cited at Kalmin, Jewish 
Babylonia , 6. 

29 See further at Hidary, Rabbis and Classical Rhetoric, chapter 3; Boyarin, Socrates and the 
Fat Rabbis, 29; and Levine, Judaism and Hellenism, 96-138. 
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Rabbinic Knowledge of and Attitudes towards Greek 


As mentioned above, Hebrew and Aramaic as recorded in all works of rabbinic 
literature incorporate an extensive list of Greek words, especially legal terms, 
as well as grammatical forms, though far fewer Latin words.?° While the pres- 
ence of loanwords indicates cultural and economic interaction between soci- 
eties, the ability of Jews to converse in Greek spanned a wide range of fluency. 

Spoken Greek would certainly have been rare in Babylonia, and most rural 
Jews, even in Palestine, would have needed help translating from Greek to their 
native Aramaic.*! In contrast, people living in larger and more Hellenized cit- 
ies like Caesarea and Tiberias, especially those in the upper class with access 
to general education, would have been fluent enough to communicate with 
Roman officials and business partners; some likely attained highly polished 
style, as evident in poetic burial inscriptions.3 Two of the Bar Kokhba letters 
are written in Greek.33 The rabbis who produced the rabbinic corpus were a 
mostly urban literate elite and must have, on the whole, been closer to the 
elite group and were fluent enough to make Greek puns. Some appreciated the 
beauty of Greek poetry** and at least one rabbi permitted teaching his daugh- 
ter Greek, which would give her an air of sophistication.25> The Mishna even 
permits writing a Tora scroll in Greek,’® a ruling grounded in a midrashic inter- 
pretation of a verse in Genesis: 


Bar Kappara taught, “God enlarge Japheth, and let him dwell in the tents 
of Shem” (Gen 9:27). They will speak the language of Japheth in the tents 
of Shem’.37 


Japheth, whose son is Yavan (Gen 10:2), represents the Greeks, while Shem is 
the ancestor of the Israelites. The midrash uses Genesis 9:27 to predict and 


30 Malka - Paz, ‘Ab hostibus captus’, 141-72, argue that some Roman legal concepts do appear 
in rabbinic texts in translation. See chapter 7 of the current volume. 

31 Feldman, ‘How Much Hellenism; 83-10. 

32 Sperber, ‘Rabbinic Knowledge of Greek’, 627-40; and Lieberman, Texts and Studies, 123- 
41. See also Fraade, ‘Language Mix and Multilingualism’, 39, arguing that ‘consumers of 
rabbinic literature ... were all exposed, whether through seeing or hearing, to multiple 
languages (Hebrew, Aramaic and Greek), and that that exposure exerted an important 
influence upon and projected a powerful expression of their intersecting identities. 

33 Feldman, ‘How Much Hellenism, 88; Hezser, Jewish Literacy in Roman Palestine, 276. 

34 yMeg1:9, 71b; and Esther Rabba 4.12. 

35  ySot915, 24C. 

36 mMeg1:8; bMeg gb. 

37 yMeg1:9, 71b, and see parallels at bMeg gb and GenR 36.8. 
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approve using Greek for translating and enhancing the understanding of Tora. 
Greek, according to these sources, stands out as a glorious, beautiful,3° and 
even sacred language, second only to Hebrew. 

At the same time, the Mishna also mentions a ban against teaching one’s 
son Greek that was enacted as a result of the Kitos War (115-117 CE),?9 perhaps 
as an anti-Hellenistic reaction to the antisemitism experienced by diasporic 
Jewry. When asked whether a man may teach his son Greek, R. Yoshua responds 
that it is permitted only at a time that is neither day nor night since one must 
devote all of one’s time to Tora study.*° The Yerushalmi rejects this view since a 
man may and even must devote time to teaching his son a trade, even though 
that also interferes with Tora study. Rather, the Yerushalmi explains that teach- 
ing Greek is prohibited only because of traitors, presumably to prevent them 
from being able to communicate with government officials.4 

The Bavli elaborates on these prohibitive traditions with its own version of 
the link between the ban, a war, and traitors:42 


When the Hasmonean kings besieged each other, Hyrcanus was outside 
and Aristobulus was inside.*? Every day (those inside) would lower coins 
in a basket and would raise up (animals for the) daily offerings. There was 
an elder there who knew Greek wisdom (mnt nnan). He spoke against 
(the people inside) to them (the people outside) with Greek wisdom** 
and told them, ‘As long as they are involved in (Temple) service, they will 
not be delivered into your hands’. That day,*° they (the people inside) 


38 See formulation at bMeg gb. 

39 mSot 914, following Mss Kaufmann, Cambridge, and Geniza fragment CUL 1080 4.55 (see 
also two Geniza fragments of bSot 49a), which reads, ‘Kitos’, and probably refers to the 
Roman general Lusius Quietus. Ms Parma and printed editions read, ‘Titus’. See further at 
Vidas, ‘Greek Wisdom in Babylonia’, 287, n3. 

40  tAZ 1:20; ySot 9:15, 24c; yPea 11, 15c, and parallel at bMen ggb. The question in the Tosefta 
actually asks about Greek books: %3} 530 in Ms Vienna and printed editions, and 150 
‘nv in Ms Erfurt. The paraphrase above follows the Yerushalmi, which mentions simply 
Greek. See also Hirshman, Torah for the Entire World, 134—40 and 145-46. 

41  Wilfand, ‘Roman Context’, emphasizes the Roman political setting of this ban aimed at 
preventing informers and cooperation with the government. 

42  bSot 49b, following Ms Munich 95, unless otherwise indicated. See parallels at bBK 82b- 
83a; bMen 64b; and yBer 4:1, 7b. 

43 Ms Oxford - Bodl. heb. d. 20 (2675) reads, ‘Hyrcanus was inside and Aristobulus was out- 
side’, but it is corrected in the margin. All other Mss and printed editions read as above, 
agreeing with the description at Josephus, Ant 14:25-28. 

44 MSs Oxford - Bodl. heb. d. 20 reads, ‘Greek language’, but all other witnesses read, ‘Greek 
wisdom’. 

45 Mss Munich and Vatican uo read, ‘That day’. Ms Oxford — Bodl. heb. d. 20 and printed 
editions read, ‘The next day’. 
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lowered coins in a basket and they raised up a pig. When the pig reached 
halfway up the wall, he dug in its nails and shrieked*® and the Land of 
Israel quaked for four hundred parsangs.*” At that time, they said, ‘Cursed 
is one who raises pigs and cursed is one who teaches*® his son Greek 
wisdom.*9 

Is this true? Did not Rabbi®° say, ‘Why would one speak Syriac in the 
Land of Israel? Either speak Hebrew or Greek...’ 

Greek language is different from Greek wisdom.°! 

And is Greek wisdom prohibited? Did not Rav Yehuda say in the name 
of Shmuel in the name of Rabban Shimon ben Gamliel: ‘What does 
Scripture mean, My eyes have brought me grief over all the maidens of my 
city (Lam 3:51)? There were one thousand children in my father’s house; 
five hundred studied Tora and five hundred studied Greek wisdom and 
none of them are left except for me here and my cousin in Asia’. 

Those of the House of Gamliel are different for they are close to the 
government, as it was taught: They permitted the House of Gamliel to 
learn Greek wisdom because they are close to the government.5? 


The Bavli locates the origins of a ban in the Hasmonean civil war of the 60s 


BCE and describes it as a ban not on Greek language but rather on Greek wis- 


dom. It is not clear whether the Bavli intends a separate ban in addition to the 


one mentioned in the Mishna”? or whether the Bavli projects the mishnaic ban 


back to Hasmonean times, considering that the curse is absent from parallel 


stories about the Hasmonean civil war in Josephus and the Yerushalmi.** Be 


46 
47 
48 
49 


50 
51 


52 


53 


54 


‘Shrieked’ is found only in Ms Munich 95. See further at Vidas, ‘Greek Wisdom in 
Babylonia’, 289, n5. 

A parsang is approximately three miles. 

MS Munich 95 reads, ‘learn’, but I have followed all other witnesses that read, ‘teach’. 

MS Oxford — Bodl. heb. d. 20 and printed editions add a line here that I have omitted 
based on other Mss. 

MS Vatican reads, ‘Rava’. 

MS Munich 95 adds, ‘language’, before ‘Greek wisdom’ This appears to be a scribal error, 
although, ‘language of wisdom’, does appear at bEr 53b. 

This section of the Bavli seems to expand upon tSot 15:8 by combining it with yTaan 4:6, 
6ga; see further at Vidas, ‘Greek Wisdom in Babylonia’, 299-303. 

Lieberman, Hellenism in Jewish Palestine, 100-102, writes that the ban described by the 
Bavli came first and prohibited Greek wisdom while the ban in the Mishna came later, 
during the Kitos War, and further prohibited Greek language. S. Stern, Jewish Identity in 
Early Rabbinic Writings, 177, also takes the two bans as complementary, following medi- 
eval commentators. yShab 1:4, 3c, mentions yet another ban against ‘their language’ as 
one of the eighteen enactments of Beit Shammai. See also Hallewy, ‘Concerning the Ban 
on Greek Wisdom, 270. 

See Hirshman, Torah for the Entire World, 141-43. 
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that as it may, the Bavli makes a clear distinction between Greek language, 
which is permitted, and Greek wisdom, whose teaching is prohibited except in 
the patriarch’s house.55 

Scholars have puzzled over the meaning of the term ‘Greek wisdom’ Moulie 
Vidas insightfully compares this Bavli phrase to parallels in Greek and Syriac 
Christian literature from both the Roman and Persian Empires, where the for- 
mulation, ‘wisdom of the Greeks’, refers most commonly to Greek philosophy 
as well as to Aristotelian logic, paganism, and other aspects of classical edu- 
cation.5° In the Roman Empire, the teaching of Greek language and culture 
went hand in hand,5” which is why Palestinian rabbinic sources speak only 
of ‘Greek’. However, in the Persian Empire, Greek works of philosophy were 
translated into Syriac and became part of the curriculum in Christian schools. 
Vidas explains that this ‘is precisely the context in which the Bavli’s distinction 
between “wisdom” and “language” makes sense’.5® 

In sum, the status of Greek language, style, and culture was the subject of 
lively and continuing debate among the rabbis. The reasons for opposition are 
both political (it enables informants) as well as religious (it distracts from Tora 
study and perhaps weakens Jewish identity).5° The study of Greek language 
within the Roman Empire certainly included aspects of Greek values, litera- 
ture, and composition style, just as ‘Greek wisdom’ in the Persian Empire also 
encompassed various elements of logic and rhetoric, such as pantomime.®° 
That the Talmud designates this learning as Greek and records various prohi- 
bitions against it underscores that the rabbis viewed this knowledge as coming 
from outside of their own society and in contrast or even opposition to their 
own Hebrew language and Tora curriculum. Nonetheless, the positive state- 
ments they make about Greek language and the explicit permission given to 
the house of the patriarch and sometimes also to daughters to study Greek, 
reveal a more complex reality. There must have been many Jews studying Greek 


55 See also bMen ggb on the time conflict of studying Greek wisdom rather than Tora, and 
analysis of this and parallel sources at Blidstein, ‘Rabbinic Judaism and General Culture, 
9-21. 

56 Vidas, ‘Greek Wisdom in Babylonia’, 290-305. 

57 Marrou, History of Education, 255-64. 

58 Vidas, ‘Greek Wisdom in Babylonia, 296. 

59 See also bBer 28b, where R. Eliezer advises his students, ‘Restrain your sons from higayon’. 
Lieberman, Hellenism in Jewish Palestine, 103, understands this as “the science of logic” 
(or dialectics and sophistry). See also Jospe, ‘Yefet in the Tents of Shem’, 132-37. 

60 See Rappel, ‘Hokhmat yevanit - retorica?’, 317-22; and Hidary, Rabbis and Classical 
Rhetoric, 14. See also Lieberman, Hellenism in Jewish Palestine, 101, m2; Levinas, Beyond 
the Verse, 27; Jospe, ‘Yefet in the Tents of Shem’, 129-30; and Vidas, ‘Greek Wisdom in 
Babylonia’, 298, nn43-44. 
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language and rhetoric, whether formally or not, whether they did so with the 
knowledge and blessing of the rabbis or not. More importantly, many aspects 
of Greek style and public oratory were simply so embedded in popular culture 
that they inevitably permeated rabbinic society, often even imperceptibly. 


Education and Public Speaking 


Formal education in the Greco-Roman world began with grammar and memo- 
rization of Homer, continued with rhetorical training on the art of public speak- 
ing and debate, and culminated with a choice of various schools of philosophy. 
Only a male elite subsection of urban society would have access to anything 
beyond grammar school, but the effect of rhetorical education would be felt 
throughout the empire in its politics, courts, and popular entertainment. The 
rabbis, also a male elite within society, fulfilled roles parallel to that of rhetors: 
teaching students, arguing and judging cases, and speaking in public.® A sin- 
gle letter by Libanius, perhaps the most important teacher of rhetoric in the 
fourth century,®* provides the only evidence for a rabbinic figure enrolled in 
a formal school of rhetoric (although this student, the son of the patriarch, 
unfortunately ran away to go sightseeing).6+ Regardless of whether members 
of rabbinic society attended schools of rhetoric (there were several in Palestine 
and its environs) or ever read Aristotle, Cicero, or Quintilian (the rabbis never 
quote them), a rhetorical culture suffused the atmosphere in which the rabbis 
lived, studied, and taught in the Greek East. 

Saul Lieberman was a pioneer in demonstrating that ‘the Rabbis of Palestine 
were familiar with the fashionable style of the civilized world of that time. 
Many of them were highly educated in Greek literature.... They spoke to the 
people in their language and in their style. The subject matter of rabbinic 
schools and sermons, at least as reflected in midrash and Talmud, obviously 
centered on legal and homiletic biblical exegesis and traditions of the oral Tora, 
with only an occasional reference to anything in Greek literature. Nevertheless, 


61 See Morgan, Literate Education, 190-239; Cribiore, Gymnastics of the Mind, 2; Marrou, 
History of Education, 265; Bonner, Education in Ancient Rome, 117 and 135; and Hidary, 
Rabbis and Classical Rhetoric, 1 and 131. 

62  Hidary, Rabbis and Classical Rhetoric, 42-43 and 266. 

63 Cribiore, School of Libanius; and Kennedy, New History, 428-51. 

64 See Stern, Greek and Latin Authors, 2:580—99; Meeks — Wilken, Jews and Christians in 
Antioch, 62; Visotzky, ‘Midrash’, 120-21; and Schwabe, ‘Letters of Libanius’, 85-110; and 
Hidary, Rabbis and Classical Rhetoric, 7. 

65 Lieberman, Greek in Jewish Palestine, 66-67. 
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the rabbinic style of instruction and oratory, as best we can reconstruct it from 
the forms and genres of rabbinic literature, demonstrate close correspondence 
with Greco-Roman parallels. 

A well-studied example is that of the chreia, one of fourteen rhetori- 
cal school exercises (progymnasmata) which consists of an anecdote and/ 
or a proverb of a sage meant to capture the essence of his character and 
teaching.®* A popular Greek chreia runs as follows: ‘Isocrates the orator used 
to advise his acquaintances to honor teachers ahead of parents; for the lat- 
ter have been only the cause of living, but teachers are the cause of living 
well’? A rabbinic example is mAv 2:6, quoting Hillel: ‘He also saw a skull 
floating upon the water. He said to it, “Because you have drowned someone, 
they have drowned you and those who drowned you will also be drowned”.6® 
In fact, Mishna Avot contains a series of chreiai structured within a suc- 
cession list, a combination also attested in Hellenistic literature.®? In some 
instances, aphorisms in Avot parallel not only the form but also the content 
of Greek chreiai.”° Henry Fischel is careful to note, however, that the rabbis 
adapt chreiai by naturalizing them to include Jewish sages, using them as 
halakhic precedents, and shifting them from addressing political matters to 
transcendental and ethical concerns.”! 

Scholars have analyzed several other rhetorical exercises that inform the 
hermeneutical methods and dialogic formats of much of midrash halakha and 
the Talmud. Saul Lieberman and David Daube have linked the midrashic meth- 
ods of kal va-homer and gezera shava with the exercise of comparison called 
synkrisis.’ Martin Jaffee argues that Galilean rabbis practiced oral exercises 


66 On chreia in general see Hock — O'Neil, Chreia in Ancient Rhetoric, 3; Kennedy, Progym- 
nasmata, 15; and idem, New History, 204. On rabbinic parallels, see Fischel, ‘Studies in 
Cynicism’, 372-41; and idem, ‘Story and History’; Hezser, Form Function, 288-91, 306-9; 
eadem, ‘Die Verwendung der hellenistischen Gattung, 371-439; eadem, ‘Interfaces’, 
167-70; Hirshman, ‘Greek Fathers and the Aggada’, 160-61; and Visotzky, Golden Bells, 
43-44, 52. 

67 The Exercises of Aelius Theon, 99; trans from Kennedy, Progymnasmata, 18. See also Hock — 
O'Neil, Chreia in Ancient Rhetoric, 324. See the parallel rabbinic sentiment at mBM 2:11. 

68 See further at Goldin, Studies in Midrash and Related Literature, 208. 

69 Tropper, Wisdom, Politics, and Historiography, 182-88. 

70  Fischel, Rabbinic Literature and Greco-Roman Philosophy, 51-89. 

71 See Fischel, ‘Story and History’, 469-70. 

72 Lieberman, Hellenism in Jewish Palestine, 47-82; Daube, ‘Rabbinic Methods’, 239-64; idem, 
‘Alexandrian Methods of Interpretation and the Rabbis’; idem, ‘On the Third Chapter of 
the Lex Aquilia; Alexander, ‘Quid Athenis’, 16-17; Furstenberg, “Agon” with Moses and 
Homer’, 245-49; and Hidary, Rabbis and Classical Rhetoric, 174-215. On the related topic 
of Jewish exegesis in the context of Alexandrian textual analysis of Homer, see Niehoff, 
Jewish Exegesis and Homeric Scholarship; and Paz, ‘From Scribes to Scholars’. 
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similar to those described in the progymnasmata of Theon and Hermogenes.” 
Alan Avery-Peck examines the use of Greco-Roman modes of argumentation 
in rabbinic pronouncement stories.”4 Eliezer Shimshon Rosenthal suggests 
that the phrase 0°27 3w (commonly translated ‘two things’ or ‘two matters’), 
which appears in the Yerushalmi, is a Hebrew translation of the Greek dissoi 
logoi. The context is a story about two Roman officers who, after learning the 
Tora from Rabban Gamliel, praise all but 027 w (two matters) that treat 
Jews and non-Jews differently. The fact that they then list four inequitable 
laws, not two, supports Rosenthal’s claim that the Romans are not objecting 
to ‘two matters’ but rather to the double standard in these four mishnaic laws, 
using a term, dissoi logoi, associated with the sophistic ability to offer opposing 
arguments.” 

In addition, Shlomo Naeh’s research on the art of memorization, one of 
the five stages in the study of rhetorical oratory, points out fascinating par- 
allels between rabbinic and classical literature.” Stephen Hazan Arnoff ana- 
lyzes pedagogy, oral performance, memory, and writing in Leviticus Rabba 
through the lens of patristic and pagan rhetorical systems.”” Yair Furstenberg 
finds precedent in sophistic education for the agon of halakhic midrash with 
Scripture.’§ Tzvi Novick cites examples of exegetical encomia and invectives in 
Tannaic midrash.’9 Rivka Ulmer points out the resemblances between halakhic 
midrashim and the rhetorical diatribe, which both feature dialogue forms that 
incorporate the voices of imaginary objectors.8° David Brodsky finds that the 
dialogic format typical of halakhic midrashim follows the same form as the 
Greek exercise for introducing a law: statement, support, challenge, resolution, 
challenge, resolution, conclusion.®! This pattern also informs many Yerushalmi 
sugyot and even more Bavli sugyot, which further develop the agonistic style of 
rhetorical argumentation. A more advanced set of rhetorical exercises called 
controversia parallels a common Bavli form that presents a law, a theoretical 
case, and offers proofs and refutations (ta shema) on each side.82 


73 Jaffee, Torah in the Mouth, 126-40; and idem, ‘Oral-Cultural Context’, 27—61. See also 
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75 Rosenthal, ‘Two Things’, 463-81. 
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The major forms of the rabbinic sermon as recorded in Amoraic midrashim — 
both their overall tripartite structures, and the proem and yelamdenu 
openings — parallel similar structures set forth in classical rhetorical hand- 
books and practiced in Greek orations. Furthermore, examples of the oldest 
derashot (including the liturgy of the Passover meal) follow the more complete 
rubric of classical arrangement by including a narration, partition, and three- 
part proof.®3 Although the rabbis most likely never read a handbook of Greek 
rhetoric, it is clear that they did incorporate many Hellenistic techniques into 
their sermons and lessons. 

Jews attended the circuses and gladiatorial battles along with everyone else 
(against the warnings of most of the rabbis) and the rabbis were very familiar 
with what occurred in them.®* Any rabbi who attended an oration in a theater, 
public square, or courtroom would have naturally applied similar techniques 
to his own speeches, and his audiences would have appreciated it. Public ora- 
tory during the Second Sophistic not only served as entertainment but also 
instilled in Greek-speaking Romans a sense of identity and pride about their 
own history and culture. The rabbis similarly gave public sermons that 
entertained audiences and that, ironically, used Greek rhetoric to instill Tora 
knowledge and Jewish identity. The rabbis compare (and contrast) their own 
sermons to pantomime theatre and circuses.°° Indeed, the following text from 
the Yerushalmi explicitly draws an inverse parallel between the activity of the 
synagogue and that of the theater: 


Upon his departure (from the study house) what would (R. Nahunia ben 
ha-Kana) say? ‘I give thanks before you Lord, my God and God of my 
fathers, that you have placed my lot among those who sit in the study 
house and synagogues and you did not place my lot in the theaters and 
circuses. For I toil and they toil; I am industrious and they are industrious. 
I toil to inherit the garden of Eden; they toil for the nethermost pit’.8” 


83 Ibid., 41-73; see also Bokser, Origins. 

84 Jacobs, ‘Theatres’, 327-47; Berkowitz, Execution and Invention, 153-79; Weiss, ‘Theaters, 
Hippodromes, 623-40; Levinson, ‘Tragedies Naturally Performed’, 349-82. For more on 
Jewish and Christian responses to public spectacles and entertainment in Palestine, see 
Weiss, Public Spectacles. 

85 See Anderson, Second Sophistic; and Hidary, ‘Classical’, 2-6. 

86 Herr, ‘Synagogues and Theaters’, 105-19, analyzing GenR 80.1; and see similarly Jacobs, 
‘Theatres’, 345-46; and Hidary, ‘Classical’, 73-77. See also LamR, petiha 17; yBer 4:2, 7d; and 
PesRK, ba-yom ha-shemini 1. Dutsch, ‘Towards a Roman Theory of Theatrical Gesture’, 
419, writes: ‘Theatrical and rhetorical delivery were viewed in antiquity as similar enough 
to allow an exchange of knowledge between those proficient in one type of performance 
and those studying the other. See also Slater, ‘Pantomime Riots’, 135, n86. 
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Beth Berkowitz comments on this text as follows: ‘The Rabbis pair the study 
houses with the theater in order to show the study house’s superiority, but in 
the process they inextricably link the two. Buried in their rejection of Rome 
but also perpetuated by it is an anxiety about rabbinic distinctiveness. Living 
in the thick of paganized Jewish Palestine, the Rabbis are preoccupied with 
creating an alternative to the dominant Roman culture’.88 The rabbis feel com- 
petitive with and overpowered by Roman civilization, but at the same time 
believe that the Jewish culture is ultimately superior. The rhetors of the Second 
Sophistic turned to Attic oratory to revive Greek pride in the face of Western 
Roman political domination; the rabbis distinguished themselves from both 
Roman domination and Greek culture by applying the rhetorical technique of 
the Greeks to their teaching of Tora. 


Literature, Mythology, and Folklore 


Rabbinic literature mentions only one Greek writer, Homer. That the rabbis 
had heard of the most important work of Greek civilization does not, how- 
ever, mean that they read it. A review of explicit mentions of Homer as well as 
implicit references to the contents of the Iliad suggests that most rabbis did not 
read Homer firsthand but only heard popular quotations from it, which would 
have been common knowledge to any resident of the Greek East.89 Mishna 
Yadayim 4:6 records a sectarian debate about the ritual impurity of Scripture 
in comparison to Homer: 


The Sadducees say: ‘We complain against you, you Pharisees, because you 
say that the Holy Writings defile the hands, but the books of Homer do 
not defile the hands’. 

R. Yohanan b. Zakkai retorted: ‘Have we nothing against the Pharisees 
but this? Behold, they say that the bones of an ass are ritually pure yet the 
bones of Yohanan the high priest are impure!’ 

They said to him: ‘Their impurity is proportional to their love for them 
so that nobody should make spoons out of the bones of his father or 
mother’. 


88 Berkowitz, Execution and Invention, 158. 

89 Lieberman, Hellenism in Jewish Palestine, 105-14; Sperber, ‘Rabbinic Knowledge of Greek’, 
631-2; Naeh, ‘Reception, in Rabbinic Literature’, 717; and Visotzky, Aphrodite and the 
Rabbis, 104-6. See the extensive collection of Hellenistic themes in midrash assembled 
by Hallewy, Olamah shel ha-aggada; and idem, Erkhei ha-aggada ve-ha-halakha though 
the analysis requires a stricter methodology to distinguish genealogical from analogical 
parallels. 
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He replied to them: ‘So also the Holy Writings! Their impurity is pro- 
portional to their love for them. The books of Homer which are not pre- 
cious do not defile the hands’. 


The Sadducees, a sect consisting of a more Hellenized aristocracy, compare 
Homer with the scriptural writings in order to object to the Pharisaic rule that 
handling the latter, but not the former, renders the hands impure. Rabban 
Yohanan lays a logical trap for his opponents. Pretending to go along with them 
he intensifies their complaint: not only do the Pharisees insult Scripture by 
making it (and not the writings of Homer) a source of impurity, they also insult 
the high priest (indeed, any human) by ascribing impurity to his bones but not 
to those of an ass. When the Sadducees object that the decree of impurity for 
human bones is not an insult but a sign of love and respect because it prevents 
their instrumentalization, R. Yohanan seizes upon their response and applies 
it to the case of Scripture. There, too, the ascription of impurity is not a sign of 
degradation; rather, like the impurity of human bones, which the Sadducees 
themselves have just conceded, it is a way to protect the dignity of these items 
from being instrumentalized for personal use. 

The example of donkey bones here may not be an arbitrary choice as an 
analogy to Homer. First, such bones were used to make flutes, perhaps hint- 
ing to the musical accompaniment to performances of Homer.%° Second, the 
phrase ‘donkey bones’ (inn niAxXy atsamot hamor) sounds like the Greek 
gouatwv "“Ounpoç (aismaton homéros), meaning, ‘the songs of Homer’. This 
sophisticated play on words displays not only rabbinic wit but also an advanced 
knowledge of Greek and an appreciation for the place of Homer in Hellenistic 
culture comparable to that of the Bible for the rabbis.9! 

The parallel statures of Homer and the Bible as foundational texts for 
the Greeks and Jews, respectively, manifests in the subdivisions of each. 
Alexandrian scribes divided the Iliad and the Odyssey into twenty-four books, 
each corresponding to the number of letters in the Greek alphabet. This divi- 
sion indicated that this corpus was complete and comprehensive, containing 
everything ‘from alpha to omega’. The earliest counts of books in the Hebrew 
Bible from the first century number either twenty-four (4 Ezra 12:44-46), just 
like the Greek canon, or twenty-two books (Josephus, Ag Ap 1:38-42), corre- 
sponding to the number of letters in the Hebrew alphabet. Guy Darshan con- 
cludes: ‘Recognising the Homeric model as representing the optimal division 
based on a perfect number enables us to posit that the Jerusalem scribes made 


go See Lieberman, Hellenism in Jewish Palestine, 107; and West, ‘Singing of Homer and the 
Modes of Early Greek Music’. Note the importance of singing Tora as well at bMeg 32a. 
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it their task to establish the Hebrew Bible as the Jewish counterpart to the most 
important composition in the Hellenistic world’? 

While the above comparison of Homer to animal bones may be slightly neg- 
ative, it is far from antagonistic. This assessment is confirmed in ySan 10:1, 28a, 
that one may not read extra-canonical works such as Sirach but regarding ‘the 
books of Homer and all other books that were written beyond them, one who 
reads them is as if reading from a letter’ Just as one is permitted to read a 
personal letter, government proclamation, or secular document, one may read 
Homer without concern for its pagan and mythological content. Bavli Hullin 
6ob likens biblical verses about geography and genealogy to Homer in provid- 
ing information that appears to be devoid of religious significance. The anal- 
ogy goes only so far, however, as the Talmud asserts that even these biblical 
verses encode essential meaning in a way lacking in the writings of Homer. 
Similarly, a midrash on Psalms has David expressing the wish that future gen- 
erations ‘will not read (Psalms) as they read the books of Homer but rather 
read them and study them and receive reward for them’ like other essential 
parts of the Tora.95 

Every example in this comprehensive list designates Homer as a secular book, 
not to denigrate it per se, but to present it as a foil that highlights the sacred 
character of the Bible. Does that mean the rabbis read Homer? The handful 
of references to its content, none of which mention Homer as the source, sug- 
gests minimal direct knowledge. Ecclesiastes Rabba 9.11, commenting on the 
biblical description of Asahel as ‘swift of foot like a gazelle in the open field’, 
comments: ‘In what did his lightness consist? He ran over the ears of the stand- 
ing corn and left them unbroken’. This image derives from the Iliad (20.227), 
describing Erichthonius’s half-divine horses. They ‘would run over the topmost 
ears of ripened corn and did not break them’.%° 

Yehuda Liebes analyzes yet another instructive parallel in Midrash 
Tehillim 9:13, which states: ‘Each and every righteous person that is killed by 
the other nations of the world, God writes in his purple cloak (x5715).9" This 
cloak will be used in the future as evidence when God will avenge their killers. 
Iliad 3.126 describes Helen of Troy ‘weaving a great purple (noppupenv) web 
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of double fold, and thereon was broidering many battles of the horse-taming 
Trojans and the brazen-coated Achaeans, that for her sake they had endured’. 
Both sources use the same Greek word porphyry, the root of English ‘purple’, 
symbolizing both royalty and blood. Ironically, the midrash incorporates this 
image from its surrounding Hellenistic culture and deploys it against the 
dominant political power — Rome — by expressing a desire for God’s vengeance 
against those who persecute the Jews. This word parallel and other direct links, 
like Sirens being mentioned by name in Sifra, suggest that, maximally, ‘some 
of the Rabbis who knew Greek most likely did read Homer’.98 The majority of 
sages, however, knew only of popular stories secondhand, and did not hesitate 
to make reference to them when useful. 

Besides Homer, the rabbis allude to Greek myths from other sources. 
Genesis Rabba 8 and Leviticus Rabba 14 teach that the first human (adam) 
had two faces and a doubled body, half male and half female back-to-back, 
which was then separated to create Adam and Eve. A more elaborate version of 
this origin myth is recorded at Aristophanes’s Speech from Plato’s Symposium 
(189c—193e). It is unlikely that the rabbis read this in Plato or encountered the 
version of the myth of the primal androgyne that appears in the pseudepi- 
graphic Apocalypse of Adam. Rather, they likely received it as an exegetical 
tradition rooted in shared popular culture.99 

Genesis Rabba 19 comments on Adam's sin in the garden of Eden through a 
parable of a woman who opens a jar of snakes, reminiscent of Pandora's jar as 
recorded in Hesiod. Daniel Boyarin analyzes the similarities as well as a major 
divergence in that Pandora is compared not to Eve but to Adam, thus blunt- 
ing the misogynistic element of the Greek myth.!©° He argues that Hellenistic 
texts, whether Greek, Roman, or Jewish (like Philo) evince a strong tendency 
to fear women as the source of evil and denigrate sex as the root of sin. In con- 
trast, rabbinic texts for the most part praise licit sex in the context of marriage 
both for procreation and for pleasure. 

This divergence manifests also in the Hellenistic attitude towards female 
perfume and jewelry: while Hesiod, Philo, and some church fathers, includ- 
ing Tertullian, eschew them as traps for all that is materialistic and ungodly, 
several rabbinic texts see their positive value in increasing desire and intimacy 
between husband and wife.!°! Continuous with biblical themes, women are 
often portrayed in midrash as a positive gift from God to help man, unlike 


98 Ibid., 3. 

99 Ginzberg, Legends of the Jews, 5:88-89; and Simkovich, ‘Making of Adam’. 
100 Boyarin, Carnal Israel, 84-100. 
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Pandora who is given to man as a punishment. Albeit still highly androcentric, 
the rabbis overall eschew the extreme misogyny common in the Greek work 
and present also in a minor strand of talmudic voices. 

Just as the rabbis were familiar with popular mythology, even without read- 
ing Homer or Hesiod, they similarly could recount well-known parables and 
fables. Eli Yassif documents rabbinic texts that cite only a short snippet of a 
fable, leaving it to the audience to fill in the context if they were familiar with 
it based on a general cultural currency. In other cases, the midrash cites a fable 
fully, either in a form similar to that known from Greek texts or altered to fit 
the context.!°2 As an example of the latter, Aesop tells the fable of the fox in 
the garden: 


A hungry fox spied some bread and meat left in a hollow tree by some 
shepherds. He crawled in and ate it, but his belly swelled so that he could 
not get out again. As he moaned and groaned, another fox passing by 
came up and asked what was the matter. When he heard what had hap- 
pened, he said to the first fox: ‘I guess you'll just have to wait until you get 
back to the size you were when you went in, and then you won't have any 
trouble getting out’. The story shows that time overcomes difficulties.!03 


Compare this with Ecclesiastes Rabba 5.14: 


As he came forth of his mother’s womb (naked shall he go back as he came, 
and shall take nothing for his labor) (Eccl 5:14). Geniba said: It is like a fox 
who found a vineyard which was fenced in on all sides. There was one 
hole through which he wanted to enter, but he was unable to do so. What 
did he do? He fasted for three days until he became lean and frail, and so 
got through the hole. Then he ate (of the grapes) and became fat again, so 
that when he wished to go out he could not pass through at all. He again 
fasted another three days until he became lean and frail, returning to his 
former condition, and went out. When he was outside, he turned his face, 
and gazing at the vineyard, said, ‘O vineyard, O vineyard, how good are 
you and the fruits inside! All that is inside is beautiful and commendable, 
but what enjoyment has one from you? As one enters you so he comes 
out’. Such is this world.104 


102 Yassif, Hebrew Folktale, 120-32, and 191-209. See also Schwarzbaum, ‘Talmudic — Midrashic 
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While Aesop’s fable derives a practical lesson that time solves problems, the 
midrash distills an existential meditation from the parable that applies well 
to the exegetical context about the futility of toil in life. Here as in most such 
parallels, there is no reason to assume that the midrashic authors knew of the 
fables in their original literary form. Rather, these fables, myths, and folktales 
were repeated in multiple languages across the expanse of the Hellenized 
world, each time in a variation appropriate to its subculture and rhetorical 
goal. Rabbinic orators, embedded within this shared culture of popular sto- 
rytelling and performance, seamlessly interwove these originally Greek tales 
seamlessly into their own sacred literature. 


Philosophy 


The various schools of Greek philosophy exerted a major force not only on their 
students but also on the general world view of all Romans, including the Jews. 
Already at the end of the Second Temple period, Josephus describes the three 
major Jewish sects as ‘philosophical schools’! explicitly comparing the Essenes 
with the Pythagoreans,!©6 the Pharisees with the Stoics,!°’ and his descrip- 
tion of the Sadducees matches that of the Epicureans.!0° The Halakhic Letter 
from the Dead Sea Scrolls indicates that the sects were primarily divided over 
legal issues, not philosophies, as Josephus would have his Roman readers 
understand.!9 Nevertheless, the debates of the Greek philosophers contrib- 
uted significantly to Jewish sectarian identities and eventually became an inte- 
gral part of the world view of the rabbis, who for the most part inherited the 
Pharisaic views. Throughout the Roman Empire, Stoicism rose to become the 
prevalent philosophy not only studied by scholars but also widely dispersed in 
popularized form. This background explains numerous parallels between Stoic 
philosophical views and rabbinic aggadot.!° 

The similarity between the Pharisees and the Stoics manifests in their 
approach to free will and predeterminism. For the Pharisees, Josephus writes: 


105 Josephus, War 2:119. 

106 Josephus, Ant 15:371. 

107 Josephus, Life 12. See Mason (ed), Flavius Josephus: Translation and Commentary, 21; and 
idem, Flavius Josephus on the Pharisees, 138-39, 155-56, 176. 

108 Ant 10:277 and 13172. Mason, Flavius Josephus: Translation and Commentary, 16-17; and 
Botha, ‘History and Point of View’, 252, n26, 268. 

109 See Hidary, Dispute for the Sake of Heaven, 33, n122. 

110 See Aberbach — Aberbach, Roman-Jewish Wars and Hebrew Cultural Nationalism, 124-27; 
Fischel, Rabbinic Literature and Greco-Roman Philosophy; idem, Essays in Greco-Roman 
and Related Talmudic Literature; and Hengel, Judaism and Hellenism. 
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‘Though they determine that all things are done by fate, they do not exclude 
the freedom from men of acting as they think fit, since their notion is that it 
has pleased God to make a temperament whereby what he wills is done, but 
so that the will of men can act virtuously or viciously’! The Pharisees hold a 
complex middle position that everything is determined by providence except 
for human decisions for good and evil. The rabbis similarly teach, ‘Everything 
is in the hands of heaven except the fear of Heaven’! 

The Stoics generally understood providence as laws of nature that predeter- 
mine all movement of elements. Cicero, On Divination 1.125—-6, for example, 
writes: ‘By “fate”, I mean what the Greeks call heimarmené — an ordering and 
sequence of causes, since it is the connection of cause to cause which out of 
itself produces anything.... Consequently nothing has happened which was 
not going to be, and likewise nothing is going to be of which nature does not 
contain causes working to bring that very thing about’. At the same time, Stoic 
writers also accounted for human responsibility by explaining that people can 
always choose to react to given predetermined circumstances. Thus, Chrysippus 
(c. 280-207 BCE) writes: ‘When a dog is tied to a cart, if it wants to follow it is 
pulled and follows, making its spontaneous act coincide with necessity, but if 
it does not want to follow it will be compelled in any case. So it is with men too: 
even if they do not want to, they will be compelled in any case to follow what is 
destined’. External causes are predetermined, but a person’s reactions depend 
on their internal character and in that sense are one’s responsibility and justify 
guilt, punishment, or reward. Stephen Hultgran demonstrates a similar view 
stated by Rabbi Akiva in mAv 3:15 to the effect that ‘God sees what individual 
humans will do, but they decide what they do in their own freedom’ Therefore, 
if God foresees that the given circumstances will lead a person to sin, He may 
change those circumstances such that the individual’s character traits will 
then lead him or her to choose the correct path." 

Many apothegms of the sages in Pirkei Avot bear striking resemblance to 
those made by earlier Stoic writers. Hillel warns: ‘Do not say, when I am at lei- 
sure I will study, perhaps you will never be at leisure’ (mAv 2:4). Seneca, Ep 17, 
similarly writes, ‘Do not excuse yourself with: I shall have leisure later and then 
I will seek wisdom’ As another example, Hillel famously states, ‘A shy person 
does not learn and a strict person does not teach’ (mAv 2:5). Seneca, Ep 50, 
also teaches, ‘He who is too shy to ask for a teacher shall never learn’. Armand 
Kaminka collects many more examples of Hillel’s Stoic attitude, including his 
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storied patience even when a student badgered him with one absurd question 
after another while he was washing up for Shabbat.!+ 

Henry Fischel examines the teachings of Ben Zoma in light of contempo- 
rary popular Greek philosophy." Ben Zoma (Av 4:1) presents his wisdom in 
paradox form, a popular rhetorical style: 


Who is wise (or: a sage)? Whoever learns from everyone, as it is said: From 
all who taught me have I gained understanding (Ps 19:99). 

Who is strong (or: a hero)? Whoever conquers his impulse, as it is said: 
He that is slow to anger is better than the mighty; and he that rules his spirit 
than he that takes a city (Prov 16:32). 

Who is rich? Whoever rejoices (is satisfied) with his portion, as it is 
said: You shall enjoy the fruit of your labors, you shall be happy and you 
shall prosper (Ps 128:2). ‘You shall be happy’ in this world, ‘and you shall 
prosper’ in the world-to-come. 

Who is honored? Whoever honors others (lit. ‘the creatures’) as it is 
said: For I honor those that honor Me, but those who spurn Me shall be dis- 
honored (1 Sam 2:30). 


Furthermore, Fischel cites statements from other writers that resemble these 
apothegms either in form or content: 


Who then is sane? He who’s no fool. (Horace [56-8 BCE], Sat 2.3.158) 

Who then is free? The sage who masters himself. (Horace, Sat 2.7.83) 

To be content with one’s things are riches. (Cicero, Parad 51) 

A noble thing is joyful poverty. (Seneca, Ep 2.5) 

Honoring the sage is a great bonus to the honorers. (Gnomologium 
Vaticanum 32) 


As significant as the similarities between these gems of wisdom may be, there 
is a striking difference. Each of Ben Zoma’s paradoxes is backed up by a bibli- 
cal verse. Ben Zoma certainly appreciated the rhetorical force of the para- 
dox form and may possibly even have been self-conscious of his ‘borrowing’ 
from general wisdom. Nevertheless, his point may just be that the wisdom 


114 bShab 30b-31a. See Kaminka, ‘Hillel’s Life and Work’. 
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Greek Cynic in the Jerusalem Talmud’, 49-54. 


THE GRECO-ROMAN WEST AND RABBINIC LITERATURE 333 


that is so popular in general culture ultimately agrees with and even derives 
from Scripture. 

In a comparative study, Christine Hayes demonstrates that the rabbis’ con- 
ception of divine law developed in close conversation with Stoic conceptions 
of divine law."6 She points to rabbinic stories of ‘philosophers’ and other for- 
eign figures mocking the rabbinic conception of divine law as evidence for a 
familiarity with the very different (and largely Stoic) view prevailing in the rab- 
bis’ broader context. The contrast between the Stoic and rabbinic definitions 
of divine law coincides with different conceptions of God, and is most clearly 
demonstrated in triangulation with the biblical view. 

The major voice throughout the Bible portrays God as an anthropomorphic 
being who presides over nature and history. Mosaic law is thus divine because 
it emanates from God’s sovereign will. As such, law is particular to the nation of 
Israel who accepted its authority, God can change the law at will, and humans 
can petition for clarification or modification of laws, as in the case of the 
daughters of Zelophehad. This contrasts with classical Greek writers, particu- 
larly the Stoics, who attribute divinity to law on account of its contents, not its 
point of origin. For them, divine law refers to a natural order that is absolute, 
accords with nature and truth, is conducive to virtue, applies universally to all 
humankind, remains unchanging, and is unwritten. 

The authors of the Talmud and midrashim inherit the biblical definition of 
divine law and affirm the authority of the Tora as divine on account of its being 
commanded by God. Deeply embedded within a Hellenistic world, however, 
the rabbis are now self-aware of a competing claim that divine law must con- 
form to truth and natural law. Nevertheless, they take the bold step of decon- 
structing the Greek dichotomy by acknowledging the legitimacy of logic, truth, 
and rationalism, but subsuming them within a system of law based on God’s 
will. Divine law, for the rabbis, can incorporate rational logic, but need not 
answer to it. In fact, the rabbis define truth, emet, not in the Platonic sense of 
a universal static fact, but rather as a statement of divine origin that is never- 
theless flexible, multilayered, and subject to interpretation. In this sense, the 
rabbis break from biblical notions of prophecy as a single absolute expression 
of God’s will. Instead, various midrashim thematize the Sinaitic experience 
as a revelation that included forty-nine ways to reason for one ruling and an 
equal number of ways to argue for an opposite ruling. Each participant heard 
the prophecy on an individualized level, all equally legitimate. The Talmud 
expresses this attitude in its popular formulations: ‘These and those are the 
words of the living God’, and ‘Tt is not in heaven’. Hayes’s findings serve as a 
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model for how the rabbis simultaneously incorporated and resisted aspects of 
Greco-Roman thought in complex and multifaceted ways that came to define 
some of their foundational beliefs. 

A final example of a dialogue between a philosopher and a rabbi exempli- 
fies the methodology presented above as well as the overlapping dimensions of 
implicit and explicit rabbinic negotiation with Greco-Roman culture. Mishna 
Avoda Zara 3:4 relates this story: 


Proclus the philosopher asked Rabban Gamliel, who was in Acco bathing 
in the bathhouse of Aphrodite: ‘It is written in your Tora Let nothing that 
has been condemned (by its association with idolatry) stick to your hand 
(Deut 13:18), why then do you bathe in Aphrodite’s bathhouse?’ 

He replied: ‘One does not respond in the bathhouse’. 

When he had come out, he said to him: ‘I did not enter into her domain, 
she entered into mine. One does not say, “Let us make the bathhouse an 
ornament to Aphrodite’, rather it is Aphrodite who is an ornament to the 
bathhouse’. 

Another interpretation: ‘If they give you much money you would not 
enter before your idol naked, having had a seminal emission, and urinate 
before it, and yet this one stands upon the sewer and all the people uri- 
nate before it. (Scripture) only states (cut down the images of) their gods 
(Deut 12:3), so that which is treated as a deity is prohibited while that 
which is not treated as a deity is permitted’. 


The image of Rabban Gamliel, the head of the Jewish community in Judea 
and its liaison with the Roman government, enjoying the public bath beside 
a statue of Aphrodite perfectly encapsulates the rabbinic effort to take part in 
and benefit from Roman institutions while also guarding their separate iden- 
tity. Azzan Yadin explains that the questioner is presented as a philosopher, 
not a pagan, because the philosophers and the rabbis shared a rejection of 
pagan polytheism.” The philosopher thus challenges the rabbi on his willing- 
ness to enter and give some credence to a pagan statue. The philosopher is at 
once the antagonist of the rabbi, considering their wide-ranging differences of 
belief, and at the same time, shares with him the membership in a class of elite 
intellectuals, studying texts, teaching, speaking publicly, and struggling with 
the masses of pagans and ignoramuses. 

The philosopher who cites Scripture is likely a projection of the rabbis’ anxi- 
ety about their willingness to compromise to achieve coexistence. Nevertheless, 


117 Text translation and commentary are both from Yadin, Rabban Gamliel, Aphrodite’s 
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the inclusion of such a potentially negative story about a hero of the Mishna 
reflects the rabbis’ confidence in their ability to negotiate with the challenges 
of living among pagans and philosophers alike. Rabban Gamliel responds that 
the statue is merely an ornament and irrelevant to the bathhouse and his expe- 
rience of it. Furthermore, the activity in the bathhouse only serves to denigrate 
the deity, not honor it. 


Conclusion 


This survey has offered a window onto the depth of interaction and embedded- 
ness of rabbinic literature within, and very much a part of, the Greco-Roman 
world. From medicine to math, from astrology to biology, the rabbis drew from 
the same popular wisdom as everyone else across the Roman Empire. They may 
not have read Hippocrates, Galen, Euclid, Ptolemy, or Aristotle and they may 
not have been at the cutting edge of research for their time; but their scientific 
knowledge was on par with any reasonably educated Roman provincial."8 In 
many ways, the rabbis’ way of life would have been distinguished from their 
Hellenized, pagan, or Christian neighbors only by relevant Tora laws and ethos. 
The most interesting and productive areas of inquiry, however, relate to phi- 
losophy, theology, legends, and laws. It is here that the rabbis experienced the 
culture around them with guarded caution for what to reject and denigrate, 
what to invite and incorporate, and what to alter and make their own. This pro- 
cess usually occurred over generations, sometimes with conscious and explicit 
pursuit, but more often through the inevitable, implicit, and subconscious 
reactions and subversive references that made their way into rabbinic teach- 
ings. All of this comes together within the expansive literature of the rabbis — 
itself a product of the Hellenistic world composed by a group of intellectual 
leaders ever striving to maintain their own separate and competing identities. 
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CHAPTER 7 
The Impact of ‘Pagan’ Rome 


Katell Berthelot 


The Jews living in the Roman Empire were confronted by not only a cultural 
world that can be broadly characterized as ‘Greco-Roman’, but also specific 
Roman forms of domination, imperial ideology, and self-definition as a people! 
Admittedly, the history of ancient Israel is to a great extent a succession of 
imperial encounters — with the Assyrian, Babylonian, and Persian Empires, 
and then with the Hellenistic kingdoms. Rabbinic texts occasionally refer to 
Rome as one empire among many, as if it was simply foreign rule as usual, or 
identify it with the fourth kingdom mentioned in Daniel 7, alongside Babylon, 
Persia, and Greece. However, Rome also posed a unique challenge to Israel, 
both because of its policies in response to the three Jewish revolts that broke 
out in less than a century, and because of the paradoxical similarities between 
the respective self-perceptions of Romans and Jews, which some rabbis at least 
seem to have been aware of.3 


The Rabbinic Perception of Rome as Israel’s Rival 


Roman sources from the first century BCE and the first centuries CE abun- 
dantly document the Romans’ sense of being a people characterized by an 
extraordinary piety, to an extent that has no parallel in Greek sources (even 
though Greeks would of course never consider themselves ungodly). They also 
reflect pride in the Romans’ superior legislation, especially when compared 
to that of Greek cities. They testify to a sense of divine ‘election’ dating back 
to the episode of Aeneas’s flight from Troy, and attribute a unique destiny to 
the Roman people, a calling to rule ‘without end’ (or limit) a world to which 


1 ‘Imperial ideology’ is understood here in the sense given to ‘royal ideology’ by R. Fowler and 
O. Hekster, who define it as ‘the entire scheme or structure of public images, utterances and 
manifestations by which a monarchical regime depicts itself and asserts and justifies its right 
to rule’ (‘Imagining Kings’, 16). 

2 See, e.g, MekRY ba-hodesh (Yitro) 9, on Exod 20:18; va-yehi (be-shallah) 1, on Exod 14:5; 
LevR 13.5. 

3 Fora more detailed treatment of this issue and others tackled in this chapter, see Berthelot, 
Jews and Their Roman Rivals. 
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they would bring peace and legal order. These characteristics parallel, mutatis 
mutandis, the way Israel is defined in many ancient Jewish sources: a pious 
people (the only truly pious people, in a way), gifted with the most perfect law 
given by no less than God himself, and destined, according to some prophetic 
and apocalyptic traditions, to be elevated above the nations, to rule them 
according to God’s law, and to establish universal peace, at least in messianic 
times. These similarities were apparently powerful enough to give birth to a 
sense of rivalry — from a Jewish perspective — between Israel and Rome. The 
particular historical circumstances associated with the three major conflicts 
that opposed the Jews and the Romans in 66-73, 115-117, and 132-136 CE must 
have made this perceived rivalry all the more bitter, especially the fact that 
the Romans destroyed the Jerusalem Temple, displaced the sacred vessels to 
Rome, reoriented the tax associated with the Temple to fund building works in 
Rome, and re-founded Jerusalem as a Roman colony, Aelia Capitolina, where 
‘pagan’ cults replaced the worship of Israel’s God. Rome could be perceived by 
Jews as substituting itself for Israel, something that previous empires, regard- 
less of the devastation they brought, were not considered to have attempted. 
Building upon a seminal article by Gerson Cohen, I have argued elsewhere 
that this perception of Rome as a rival competing with Israel and trying to 
replace it was the main factor that led the rabbis to identify Rome with Esau, 
Israel’s twin brother (or with Edom, Esau’s offspring).> Jacob Neusner, how- 
ever, has emphasized that explicit references to Rome are few in Tannaic texts, 
that its labelling as ‘Esau’ or ‘Edom’ occurs only in Amoraic works, whose final 
redaction or composition took place in a Christian context, and that Rome/ 
Esau in these works should thus be seen as referring to the Christianized Roman 
Empire and to Christianity more broadly. Neusner even argued that prior to 
the fourth century CE, Rome had no particular significance for the rabbis: ‘To 
invoke a modern category, Rome stood for a perfectly secular matter: a place, 
where things happened. Rome in no way symbolized anything beyond itself’. 
He considered that Rome’s identification with Esau was a late phenomenon, 


4 Virgil, Aeneid 1.278-279 (mentioning an imperium sine fine). 

5 Cohen, ‘Esau as Symbol in Early Medieval Thought’; Berthelot, ‘Paradoxical Similarities’; 
eadem, Jews and Their Roman Rivals, chap 2. Elie Assis has argued that the oracles against 
Edom in the Bible developed from the impression that Edom had replaced Israel, taking both 
its land and its place in God’s plan, God having now chosen Edom as his people in place of 
Israel (Why Edom?’ 19). In a later publication he writes that similarly, ‘Edom was a tailor- 
made symbol for the Romans because they posed a threat to Israel’s self-perception as the 
chosen nation’ (Identity in Conflict, 179). For other explanations of the identification of Rome 
with Esau/Edom, see G. Cohen, ‘Esau as Symbol’, 24; Hadas-Lebel, ‘Jacob et Esaü’, esp 377-78. 
On Esau in rabbinic literature, see also Avemarie, ‘Esaus Hände, Jakobs Stimme’; Bakhos, 
‘Figuring (out) Esau’. 
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closely linked to the Christianization of the Empire, because ‘Christian Rome 
posed a threat without precedent’.® 

While the perception of Rome as an entity that tried to obliterate Israel 
and substitute itself for them was certainly strengthened by Christian claims 
to embody the ‘true Israel’, the fact remains that the identification of Rome 
with Esau predates the Christianization of the Empire. Hence, we read in Sifrei 
Deuteronomy 343 on Deut 33:2: 


And he said, YHwH came from Sinai. When the Holy One, blessed be He, 
revealed himself to give the Tora to Israel, He did not reveal himself in 
one language only, but in four languages. And he said, YHwH came from 
Sinai. This is the Hebrew language. He rose up from Seir unto them. This is 
the Roman language (i-e., Latin). He shined forth from Mount Paran. This 
is the Arabic language. He came with ten thousands of saints. This is the 
Aramaic language.” 


In the Bible, Mount Seir is consistently described as the territory of Esau 
and Edom, and its association with ‘Roman language’ makes sense only if we 
presuppose that Esau/Edom stands for Rome. This passage and others, like 
Mekhilta de-R. Yishmael pisha (bo) 14, which refers to Israel’s last exile as being 
the one inflicted by Edom, show that Rome was identified with Esau/Edom 
before the fourth century cE.® 

Moreover, even though later works, such as Genesis Rabba or Leviticus Rabba, 
should be read within the context of their final redaction, which was clearly 
during the Christian period, they often associate Rome/Esau/Edom with figures 
and events from the first three centuries CE, especially the emperors respon- 
sible for the disasters that hit the Jews during the first and second centuries.’ 
For example, Genesis Rabba 63.7, which comments on Gen 25:23 — God’s 
announcement to Rebecca that she is pregnant with twins — states that ‘there 
are two proud peoples in your womb: Hadrian among the nations, Solomon 


6 Neusner, Judaism in the Matrix of Christianity, quotations at 77 and 78. See also Neusner, 
Persia and Rome in Classical Judaism, and the previous collection of texts by Krauss, Paras 
ve-Romi. 

7 ed Finkelstein, 395. 

8 The tradition in the Mekhilta is also found in yTaan 11, 64a, which explicitly speaks of an 
exile to Rome. Among other scholars who argue for an early identification of Rome with 
Esau/Edom (in the Tannaic period), see Yuval, Two Nations in Your Womb, 10-11; Schremer, 
Brothers Estranged, 131-34 and 227, n61; Weiss, ‘Christianization of Rome’. 

9 On Esau/Edom in GenR, see Morgenstern, ‘Image of Edom’; in LevR, Visotzky, Golden 
Bells, 154-72. 
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in Israel’.!° Leviticus Rabba 13.5, which identifies the fourth river flowing from 
Eden with Rome/Edom, recalls that the latter destroyed the Jerusalem Temple. 
In both cases, Esau/Edom is thus associated with events or figures from the 
first or second century CE and there is no allusion whatsoever to Christianity." 
This shows that even in a later, Christian context, Esau remained first and 
foremost the wicked empire that had destroyed the Jerusalem Temple and 
replaced Jerusalem with Aelia Capitolina — in other words, ‘pagan’ Rome. As 
Daniel Weiss has argued, it was probably the association of Christianity with 
the Roman Empire — that is, Christendom - that led to the identification of 
the Christians with Esau, and not, as Neusner thought, the Christianization of 
Rome that led to the association of Rome with Jacob’s brother.!8 


Rabbis as Romans? 


On the basis of rabbinic literature, it has been argued that Palestinian Judaism 
represents the best-attested example of a Roman provincial culture and there- 
fore offers historians key insights into the Roman Empire.!* Several studies 
have explored sociocultural issues such as the Jews’ use of bathhouses, atten- 
dance at theaters, banquets, or attitudes toward the Roman calendar and festi- 
vals, using rabbinic sources extensively.!> Scholarly interest in the Romanness 
of Jews, and Palestinian rabbis in particular, has developed within a broader 


10 GenR 63.7 (ed Theodor — Albeck, 685). In the Bavli, the two leaders are Antoninus and 
Rabbi, positive figures (bAZ ua). 

11 See also GenR 63.13 (ed Theodor — Albeck, 697), where Esau’s blasphemy is associated 
with Titus; 65:21 (ed Theodor — Albeck, 740), where ‘the hands of Esau’ (Gen 27:22) are 
associated with Hadrian and the massacre at Betar (as in yTaan 4:6, 68d; cf bGit 57b, 
where Hadrian is associated with the killing of Jews in Egypt). 

12 See also Visotzky, Golden Bells, 171-72, who concludes that there is very little anti-Christian 
polemic in LevR and that ‘at the redactive level LR also represents the thinking of earlier 
eras, when ‘the Other was undoubtedly pagan Rome’. 

13 + Weiss, ‘Christianization of Rome’; Neusner, Judaism in the Matrix of Christianity. 

14 See de Lange, ‘Jewish Attitudes’; Lapin, Rabbis as Romans; Dohrmann and Reed (eds), 
Jews, Christians, and the Roman Empire, 2. For a different perspective, see Schwartz, 
Imperialism and Jewish Society, 162-63. 

15 On rabbinic discussions of bathhouses, see Jacobs, Römische Thermenkultur’; Lapin, 
Rabbis as Romans, 127-32, and further references there. On public spectacles, see Jacobs, 
‘Theatres and Performances’; Weiss, Public Spectacles. Jewish attendance at theaters, hip- 
podromes, and other spaces dedicated to performances is attested by, inter alia, graffiti 
found in those venues; see K. Stern, Writing on the Wall. On banquets, see Baruch, ‘Adapted 
Roman Rituals’. On calendars, festivals, and notions of time, see S. Stern, Calendar and 
Community, 38-46; Kattan Gribetz, ‘A Matter of Time’; eadem, Time and Difference. 
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trend among historians of antiquity: a shift of focus from ‘Romanization’ under- 
stood as a ‘top-down’ model to a more complex understanding of the dynamic 
of power relations between imperial authorities and provincials, with an 
emphasis on cultural interactions and the role of local elites as partners in the 
management of empire.!® 

In order to properly assess the rabbis’ relationship to the Roman Empire, it 
is crucial not to confuse rabbinic rhetoric (often separatist and rejectionist) 
with rabbinic reality (which attests to various degrees of accommodation and 
imitation, as we shall see below). Seth Schwartz thus notes that even though 
‘the rabbis proclaimed their alienation from normative Roman culture in every 
line they wrote’, they ‘were not apocalyptists: for all their show of resistance 
to Rome, there is an important accommodationist strain in their writings’!” 
Taking this position one step further, Hayim Lapin has argued extensively for 
seeing the rabbis as a Romanized provincial elite, which benefited to some 
extent from the imperial system and the opportunities that it offered to some.!® 
In a similar vein, Catherine Hezser writes that ‘rabbis lived in Romanized cities 
and adapted themselves to this environment. One may even argue that they 
profited from Romanization and its consequences. This development allowed 
them to present themselves as a local intellectual elite whose functions resem- 
bled those of Roman jurists in the adjudication of (minor) civil law cases’. 

It is therefore legitimate to ask what kind of impact Roman policies, laws, 
cultural practices, norms, and values had on the rabbis and their works. Here I 
use the term ‘impact’ to capture Rome's role as the trigger, or catalyst, for a wide 
array of responses ranging from accommodation, adaptation, integration, adhe- 
sion, imitation or mimesis, mimicry (understood here as mimesis of a subver- 
sive or parodic character), opposition, rejection, and counter-modeling. As the 
works of Schwartz, Hezser, Lapin, and others have shown, it would be simplis- 
tic and misleading to envision the rabbis’ attitude toward Rome in dichotomic 
terms such as ‘resistance’ versus ‘accommodation’. Rabbinic sources display 
many different responses that stand in tension with one another, sometimes 
in the self-same source. 

This tension or dynamic at work in rabbinic texts has received growing atten- 
tion in scholarly publications. In her study of the death penalty in rabbinic 


16 See Mattingly, Dialogues in Roman Imperialism (esp 7-15) and idem, Imperialim, esp 
chap 1; Woolf, ‘Beyond Romans and Natives’; idem, Becoming Roman, esp 18, 30, 33-34; 
idem, ‘Rulers Ruled’. On the subject of Romanization, see the collection of articles in 
Archaeological Dialogues 21, no 1 (2014). 

17 Schwartz, Were the Jews a Mediterranean Society?, 116. 

18 Lapin, Rabbis as Romans. 

19 Hezser, ‘Did Palestinian Rabbis Know Roman Law?’, 307. 
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texts, Beth Berkowitz has examined to what extent Jewish exposure to Roman 
practices shaped rabbinic law on this subject. She concludes that ‘the dis- 
course of rabbinic execution was engaged with Roman execution in both hid- 
den and manifest ways’?° According to her, the rabbis responded to Roman 
power with ambivalence, conveying repulsion as well as attraction, competi- 
tion with Roman norms alongside efforts to forge an alternative to that domi- 
nant culture.?! 

In a similar vein, Seth Schwartz has argued that Greco-Roman notions of 
honor, euergetism, patronage, and institutionalized reciprocity could be simul- 
taneously resisted and partially internalized by the rabbis. He observes that 


in one important respect they embraced euergetism, though not 
unhesitatingly. The core, formative social relationship of rabbinism, that 
between the master and his students, was understood and enacted in 
terms adapted from euergetism: the sage bestowed on his students Torah, 
and the students responded with honor, deference, and memorializa- 
tion in the form of citation of their masters’ teachings. They were also 
expected to reciprocate with personal service of their master.2” 


Schwartz concludes that ‘at the moment, then, that the rabbis were striving to 
extricate themselves from the Roman system, to provide for the Jews a coher- 
ent and apparently radical alternative, they were also demonstrating their 
commitment to some of its core values’? 

As far as calendars and festivals — two important ways to incorporate provin- 
cials into the Empire — are concerned, Sacha Stern states that the relationship 
between the Jewish lunar calendar and the Julian one involved both ‘a rheto- 
ric of rejection and opposition’ and ‘a subtle process of subversion, imitation, 
mimicry, and appropriation.2+ In her monograph on rabbinic constructions 
of time, Sarit Kattan Gribetz concurs with Stern in seeing rabbinic writings as 
both attempting to separate Jews from pagan sacred times (especially in the 


20 Berkowitz, Execution and Invention, 154. 

21 Ibid., 158. 

22 Schwartz, Were the Jews a Mediterranean Society?, 163. 

23 Ibid., 164. Schwartz notes: ‘It would to be sure be legitimate to view this as a case of what 
post-colonial theorists might call mimicry-as-resistance, referring to Bhabha, Location 
of Culture, 121-31. This perception of post-colonial theory as a valuable tool to analyze 
the rabbis’ relationship to the Roman Empire is also present, e.g., in Boyarin, Unheroic 
Conduct; Berkowitz, Execution and Invention; Appelbaum, Rabbis’ King-Parables; Stratton, 
‘Eschatological Arena’; S. Stern, ‘Subversion and Subculture’. 

24 S. Stern, ‘Subversion and Subculture’, at 247. 
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Mishna) and appropriating some elements of Roman festivals by connecting 
them to Israel’s history.?5 She observes that the ‘Palestinian and Babylonian 
Talmuds infuse biblical and Jewish resonances into their explanation of Roman 
festival origins, including Kalends, Saturnalia, Kratesis, and the Genousia, 
and emphasizes that these insertions ‘functioned simultaneously as a form of 
acceptance of Roman domination and a resistance to it’.”6 

The rabbis’ outspoken counter-cultural position vis-a-vis Rome should 
therefore not obfuscate the fact that counter-models often integrate elements 
of the cultural or political domination they are responding to. The debate 
about Rome’s impact on the rabbinic world view and literary productions has 
too often been marred by simplistic notions of (passive) influence or (active) 
resistance as the two primary paradigms for imagining cultural encounter. 
There is in fact no such thing as passive influence because no cultural element 
can ever be transferred to another context without modification. 

In order to further illustrate this dynamic, let us focus on Rome’s impact on 
the rabbis in three areas where its distinctiveness in comparison to previous 
empires or its superiority was particularly striking in provincials’ eyes: mili- 
tary power, law, and citizenship. Prior attempts to explain the emergence of 
Judaism in late antiquity and the contours of rabbinic culture and literature in 
particular have not been fully cognizant of the role played by Roman imperial 
ideology and by the combined impact of Roman military power, Roman law, 
and Roman citizenship as instruments of expansion and domination. 


Roman Military Supremacy 

Rome’s challenge to Israel was first and foremost rooted in Rome’s impressive 
imperial dominion and extraordinary military strength, which the Greek histo- 
rian Polybius found astonishing already in the second century BCE. And inso- 
far as military success and power were commonly thought to be the result of 
divine support, the problem posed by Roman hegemony was not merely polit- 
ical but in fact political-religious.?” From a Jewish perspective, it could cast 
doubt on the authority of Israel’s God and on his power to rescue his people.?® 

Rabbinic texts address these issues in many different ways. First, they con- 
vey memories of the violent military repressions of the Jewish revolts against 


25 Kattan Gribetz, Time and Difference, chap 1. 

26 Ibid, 89. 

27 Clifford Ando notes that ‘many around the Mediterranean regarded Roman success in war 
as evidence that their own gods had sanctioned Roman conquest (Imperial Ideology, 6). 

28 On rabbinic discussions of God’s power and powerlessness, see, e.g., Kraemer, Responses 
to Suffering, 179-82; Schremer, Brothers Estranged, 25-48. 
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Rome.?9 For example, Titus is depicted as desecrating the Jerusalem Temple, 
tearing the curtain of the Holy of Holies, and raping women on an unfurled 
Tora scroll within the sanctuary. This story, especially in its late versions, is 
replete with sexual connotations that reflect the perception of Rome’s power 
as male, aggressive, and violent.2° On the other hand, the narrative as a whole, 
which tells of Titus’s divine punishment by means of a gnat, refutes the notion 
of a powerless God.?! 

Second, some rabbinic passages also show an awareness of Rome’s superior 
military might and echo the notion that Romans are constantly engaged in 
warfare. In Mekhilta de-R. Yishmael, R. Shimon ben Gamliel 11 comments on 
‘Pharaoh took six hundred picked chariots’ (Exod 14:7), stating that, in contrast 
to the Egyptian army, which was idle, all Roman troops remain active day and 
night: ‘Come and see the wealth and the greatness of this guilty kingdom (mal- 
khut hayyevet): it does not have even one numerus that remains idle, all of them 
run during both day and night’? The tone of this passage could be understood 
as an acknowledgment of Rome as a worthy enemy on the battlefield, resem- 
bling some of Josephus’s comments on the Roman army.?? Alternatively, this 
saying may be ironic, conveying derision toward both the lax Egyptians and the 
frenetic Roman units. 

Some rabbinic depictions of God’s future revenge against Rome condemn 
the latter but simultaneously mimic Roman violence and military strategy. 
Pesikta de-Rav Kahana 7.11 thus depicts the ten plagues against the Egyptians 
(Exod 7:15-12:33) as if God were conducting a Roman siege. The notion that 


29 On the First Jewish Revolt, the destruction of Jerusalem and the Second Temple, see mSot 
9:14 (which actually mentions the three revolts); SifDeut 327-28; MekDeut 32.37-38; 
yMeg 3:1, 73d; GenR 10.7; LevR 20.5, 22.3; PesRK aharei mot 26.5 (ed Mandelbaum, 2:392); 
bGit 56b; bMeg ua. On the Diaspora Revolt under Trajan, see Sifra emor 8.3 (99d); ySuk 
5:1, 55a—b; LamR 1.45 (which actually mentions the three revolts), 4.22; bTaan 18b. On the 
destruction of Betar and the massacres associated with the Bar Kokhba revolt, see MekRY 
va-yehi be-shallah 2; GenR 65.21; yTaan 4:8, 68d; bGit 57b. See Hadas-Lebel, Jerusalem 
against Rome, 127-92. 

30 See LevR 22.3; bGit 56b; Hasan-Rokem, “Within Limits and Beyond”, esp 7; eadem, 
‘Narratives in Dialogue’, esp 12-14; Yuval, ‘Rabbinical Perspectives’, 54*; Belser, ‘Sex in the 
Shadow of Rome’; Belser, Rabbinic Tales of Destruction, esp chaps 1 and 2. 

31 Hasan-Rokem, “Within Limits and Beyond”, 7; Levinson, “Tragedies Naturally Performed”, 
369; Belser, ‘Sex in the Shadow of Rome; 13; Belser, Rabbinic Tales of Destruction, 47-48. 

32 MekRY va-yehi be-shallah 1 (ed Horovitz and Rabin, 89). From the second century CE 
onward, a numerus was a unit in the Roman army whose members were from a particular 
ethnic background and had special military skills. 

33 Cf Josephus, War 3:71-72, and also Livy, 9.17.10. 1 Maccabees 8:1-16 already addressed 
Roman victories and acts of military bravery and suggested that this people was invincible. 
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God besieged Egypt is unusual, to say the least, and the text is replete with 
Greek and Latin military vocabulary: 


R. Levi bar Zecharia in the name of R. Berekhia: ‘(It was) with the tactics 
(taxis) of kings/emperors (that) God came against them. 

First, he shut their water supply, then he brought shouters against 
them, then he shot arrows, then he brought legions (legionot, from Latin 
legio) against them, then he brought against them reprisals (drolemsia, 
i.e., androlépsia, seizing hostages), then he poured burning oil (naft, from 
Greek and Latin naphta) on them, then he threw stones (with a) catapult 
(avenei balistra, from Latin ballista) against them, then he established 
conquerors over them, then he put them in prison (be-palkiyot, from 
Greek phylaké), then he took out their greatest figure and killed him.3* 


The author then brings prooftexts from Scripture, trying to connect every 
plague known from the book of Exodus with one of the military strategies 
described above. ‘He shut their water supply’ is thus supported by Ps 78:44, ‘He 
turned their river into blood’; ‘He brought shouters against them’ is meant to 
refer to the frogs (Exod 8:5-6); ‘He brought legions’ is associated with the flies 
(Exod 8:24), etc. Some of the pairings between the plagues and military opera- 
tions are quite intuitive, such as darkness (Exod 10:21-23) and prison, or hail 
(Exod 9:22-23) and stones from catapults. However, the overarching correla- 
tion between the ten plagues described in Exodus and the actions undertaken 
during a military siege seems quite far-fetched. Rather than trying to provide 
an exegetical interpretation of Exod 7:15-12:33, the author of this tradition is 
applying the model of Roman siege warfare as fully as possible to the Exodus 
narrative, in a remarkable show of midrashic virtuosity. The reason why God 
should behave like a Roman general may lie in the next section of this midrash, 
which foretells God’s judgment against Rome: each plague that afflicted the 
Egyptians anticipates an aspect of God’s impending chastisement of Rome. 
This passage thus combines the imitation of the Roman art of warfare, by no 
less than God, with the foretelling of Rome's destruction, suggesting that God 
will ultimately wield the Romans’ own tactics to destroy the Empire. This text 
can thus be read as both a revenge fantasy and a mimicry of Roman military 
power, that is, a deliberately ironic imitation of Roman features.?° 


34  PesRK (va-yehi be-hetsi ha-layla) 7.11 (ed Mandelbaum, 1:132) (my translation). See Krauss, 
Paras ve-Romi, 242-43, which indicates parallels in later midrashim. 
35 Berthelot, Jews and Their Roman Rivals, chap 3, section 2.4. 
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Kimberly B. Stratton has argued that another passage of Pesikta de-Rav 
Kahana describes God’s eschatological punishment of sinners as a Roman 
spectacle in the arena, thereby placing God in the role of an emperor spon- 
soring Roman games.?6 This example differs from the previous one because it 
is not related to a military context sensu stricto. It is nonetheless relevant, as 
trials were a manifestation of sovereignty that involved executions and a dis- 
play of physical violence conveying a message of imperial domination that was 
closely linked to the perception of Roman power as military might. 

The underlying question raised by these examples is: To what extent does 
mimesis lead to resemblance and, ultimately, to the blurring of distinctions 
between the one who imitates and the one being imitated? Even mimicry 
and parody, which involve irony and thus imply a critical distance, simulta- 
neously create similarity. The rabbis seem to have anticipated that by imitat- 
ing Roman practices and adopting Roman values, Israel could inadvertently 
transform itself into its twin brother Esau/Rome, thereby losing its true self. 
Beth Berkowitz has identified this dynamic in rabbinic discussions of capital 
punishment. Whereas the rabbis recognized decapitation as the least painful 
means of execution, R. Yehuda nevertheless maintained that Jews should reject 
this practice as ‘the way of the kingdom, namely, the preferred Roman method 
of punishment (for honestiores) (tSan 9:11). R. Yehuda’s position reflects a con- 
cern that Israel could become like Rome, specifically in terms of violence and 
the use of force.3” 

In some rabbinic texts, this danger even extends to the God of Israel. 
Kimberly Stratton notes that GenR 22.9 ‘compares God to an unconcerned, or 
worse, blood-thirsty emperor, who enjoys watching the entertaining violence 
of the arena’, and through this comparison ‘reminds contemporary readers of 
the imperialist context that gave birth to these visions (of revenge)’.38 Christine 
Hayes identifies a similar concern in bAZ 2a—3b, the famous scene where God 
judges all nations at the end of times: he is depicted as a tyrant who cruelly 
mocks his creatures, again revealing the rabbis’ anxiety lest Israel and their 
God become similar to the wicked kingdom that they are charged to defeat.39 

Some rabbinic texts attempt to define Israel’s power in spiritual rather than 
military terms, probably in order to elaborate a counter-model to Rome’s pro- 
motion of armed force and bravery at war. Hence, we read in bGit 57b: ‘The 


36 Stratton, ‘Eschatological Arena’. She refers to PesRK 28.3 and GenR 22.9, as well as other 
Jewish and Christian texts. 

37 Berkowitz, Execution and Invention, chap 6, esp 159-65; for a different approach, see 
Lorberbaum, In Goa’s Image, 124-34. 

38 Stratton, ‘Eschatological Arena’, 75. 

39 Hayes, ‘Roman Power through Rabbinic Eyes’, 455-63. 
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voice is the voice of Jacob: no prayer is effective unless the seed of Jacob has 
a part in it. The hands are the hands of Esau: no war is successful unless the 
seed of Esau has a share in it.4° These statements suggest that the voice of 
Jacob and the hands of Esau embody two distinct types of power: the power 
of prayer characterizes Israel, whereas military power is a feature of Rome. Yet 
this perspective seems to be more pronounced in the Bavli than in Palestinian 
rabbinic literature. In the latter, alongside the depiction of Israel (or the rab- 
bis) as equipped with prayer and Tora for an intellectual and spiritual fight, we 
also find descriptions of the Jews’ bravery which suggest that they are no less 
valiant and gifted for combat than the Romans.“ 


Roman Law and Jurisdiction 
As the example of the spectacular executions in the arena has shown, rabbinic 
writings display an awareness of the violence involved not only in war but also 
in judicial proceedings.*? That the Roman judicial system was perceived in an 
ambivalent and rather negative way by the rabbis is illustrated by the Mishna’s 
prohibition to Jews to help build ‘a basilica, a gradus (platform)*? a stadium** 
or a tribunal (bema)’ — namely, places associated with Roman jurisdiction and 
bloodshed (mAZ 1:7). Other texts describe Roman courts as institutions where 
only a parody of justice took place. 

However, the challenge posed by Roman law and legal institutions to the 
rabbis did not lie merely in tribunals’ unfairness and judges’ cruelty. On the ideo- 
logical level, claims by Roman or pro-Roman authors that Roman legislation 
far surpassed the laws of other peoples, including the law codes of prominent 


40 Cf GenR 63.10, which associates Esau with hunting/war and Jacob with Tora study. 

41 See, e.g., SifNum 131; yTer 8:1, 46b (on Resh Lakish’s courage and ability to fight); yTaan 
4:6, 68d—6ga (on Bar Kokhba’s invincibility); LamR 2:4 (idem). 

42 Berkowitz notes that ‘the theatre comes to stand for Rome, its power — political, cultural, 
and physical — embodied in its games’ (Execution and Invention, 158). The exercise of jus- 
tice was also a kind of spectacle. Clifford Ando has emphasized the visibility of the gover- 
nors’ assizes and trials, which attracted great crowds (Imperial Ideology, 375-78). 

43 On the gradus as a platform on which the convict was questioned and occasionally tor- 
tured or put to death, see Lieberman, ‘Roman Legal Institutions’; Sperber, A Dictionary, 
76-78; Hayes, ‘Amoraic Interpretation, esp 158. 

44 In this case istaria, which Jastrow characterizes as ‘a cacophemistic appellation of all 
kinds of gentile sports’ (A Dictionary, 92), probably stands for istadion; Lapin, Rabbis as 
Romans, 130, states that it was ‘specifically invoked as a venue for execution of convicts’. 
See also tAZ 2:7. 

45  GenR65.1; LevR13.5. See also SifDeut g (ed Finkelstein, 17), which seems to convey implicit 
criticism of the emperor’s justice. 


THE IMPACT OF ‘PAGAN’ ROME 355 


Greek cities attributed to famous lawgivers such as Solon and Lycurgus, could 
also challenge the Jews’ perception of the Tora’s superiority.4® On the practi- 
cal level, the provincials’ growing tendency to turn to Roman courts and to 
use Roman law to settle their disputes — especially after Caracalla’s edict in 
212 CE, when most free people living within the Empire had become Roman 
citizens — meant that Jews could choose to favor Roman laws over those of 
the Tora.” 

Rabbinic writings testify to a complex response to this twofold challenge. 
First, some rabbinic texts reaffirm the Tora’s superiority and Israel’s obligation 
to stick to their own laws.*® Some of them even reflect an underlying desire to 
see the Romans recognize the Tora’s perfection, as in the story of the Roman 
officers who learn Tora with Rabban Gamliel and declare it praiseworthy.*9 
Other texts attempt to prevent Jews from turning to non-Jewish tribunals.5° 
Second, even though rabbinic literature hardly discusses Roman laws as such, 
it draws on certain Roman legal principles and incorporates them into its own 
halakhic thinking. Beyond its rhetoric of rejection, it occasionally shows how 
the rabbis were impacted by the Roman legal system and negotiated its claims. 

Scholars have long been interested in the potential influence of Roman law 
on rabbinic halakha, albeit with a tendency to reach negative or circumspect 


46 See, e.g., Cicero, De or 1.44.195-97; Dionysius of Halicarnassus, Ant rom 11.45.6, 2.24.6-25.1, 
2.26.1-2; Harries, ‘Roman Law’, 47. 

47 Ando has shown that the imperial administrative and judicial system played an impor- 
tant role in the consensual adhesion to Roman rule of provincial populations (Imperial 
Ideology, 73-130). 

48 See for example Sifra aharei mot 9.13.9 (ed Weiss, 86a—b), on Lev 18:4 (Maagarim: parasha 
8, chap 3). 

49  SifDeut 344 (ed Finkelstein, 401); MekDeut 33.3; yBK 4:3, 4b; bBK 38a; B. Cohen, Jewish 
and Roman Law, 1:24-25; Rosenthal, ‘Two Things’; Kahana, ‘Pages of the Deuteronomy 
Mekhilta’; Fraade, From Tradition to Commentary, 51-53. The officers are said to learn not 
only Scripture (Mikra) but also Mishna, midrash, halakhot, and aggadot, indicating that 
the ‘Tora’ that is praiseworthy includes the oral Tora, the rabbinic tradition of interpreta- 
tion, except for the law stating that ‘what is stolen from a non-Jew (goy) is permitted, but 
what is stolen from a Jew is prohibited’ (in Sifre). They promise not to report this point 
to the authorities, but in the Mekhilta and the Yerushalmi, Rabban Gamliel prays and the 
Roman emissaries forget what they have learnt. Natalie Dohrmann aptly comments that 
‘the desire to be admired is trumped by the desire to disengage.... This passage is a wish- 
ful inversion of their own confrontation with an imperial law they can neither admire 
nor forget’ (Dohrmann, ‘Can “Law” Be Private?’, 206). See also Schwartz, Were the Jews a 
Mediterranean Society?, 125. 

50 mGit 9:8; tYev 12:13; MekRY nezikin (mishpatim) 1, on Exod 21:1 (ed Horovitz-Rabin, 246); 
bGit 88b. See Jackson, Essays, 237; Hezser, Social Structure, 476-77; Lapin, Rabbis as 
Romans, 98-11; Berthelot, “Not Like Our Rock Is Their Rock”. 
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conclusions.*! Boaz Cohen once referred to the Jews and the Romans as ‘the 
two most legally minded peoples of antiquity’, a statement which resulted in a 
comparative approach of the Roman and rabbinic legal corpora that empha- 
sized both similarities and differences and refrained from explaining the for- 
mer in genealogical terms.52 Admittedly, some similarities between Roman 
and rabbinic laws are very general in nature and may indeed be explained as 
parallel responses to comparable needs in Roman and Jewish societies or as 
parallel developments stemming from a general legal-cultural background 
combining Near Eastern, Greek, and Roman elements.5? However, with the 
publication in the last decade of a whole range of studies that flag the influ- 
ence or impact of the Roman legal system on the rabbis, this approach is grad- 
ually being modified. In these discussions, ‘influence’ does not imply direct 
literary dependence;** rather, rabbinic familiarity with Roman legal concepts 
may be attributed to exposure to Roman courts and legal proceedings, or to the 
use of Roman law in business transactions and daily life. Oral exchanges with 
Greek and Roman legal experts could also represent complementary sources 
of knowledge. The commonality among these studies is their emphasis on the 
integration of Roman legal concepts, principles, and categories into rabbinic 
reasoning rather than on the rabbis’ adoption of specific Roman laws.*5 
Natalie Dohrmann thus considers that the influence of Roman law on 
rabbinic thought is primarily evidenced not in discrete halakhic rulings but 
rather by the overall development of rabbinic legalism, which parallels the 


51 Yaron, Gifts; B. Cohen, Jewish and Roman Law; Jackson, Essays; idem, ‘On the Problem 
of Roman Influence’; Katzoff, ‘Children of Intermarriage’; Hezser, Rabbinic Law, 1-13; 
eadem, ‘Roman Law and Rabbinic Legal Composition’. See also Rosen-Zvi, ‘Rabbis and 
Romanization: A Review Essay’; idem, ‘Is the Mishnah a Roman Composition?’ 

52 B. Cohen, Jewish and Roman Law, 1:123. 

53 Catherine Hezser has repeatedly emphasized this point in her publications on Roman 
and rabbinic law; see Hezser, ‘Codification’; eadem, Rabbinic Law, 10-11; ‘Roman Law and 
Rabbinic Legal Composition’, 144. See also Simon-Shoshan, Stories of the Law, 81-82. On 
the impact of Hellenistic law on rabbinic law, see in particular Gulak, Das Urkundenwesen; 
Yaron, Gifts (which completely rejects the hypothesis of Roman influence on rabbinic 
inheritance law). 

54 Contrary to Jackson, ‘History, Dogmatics, and Halakhah’, 6, n16. 

55 In addition to the examples discussed below, see also Berthelot, ‘Rabbinic Universalism 
Reconsidered’, which discusses the impact of Roman norms concerning the publication 
of imperial edicts on rabbinic interpretations of biblical passages that pertain to the pub- 
lication of the Tora on stones upon Israel’s arrival in the promised land (Deut 27:1-8), and 
argues that these rabbinic texts are influenced less by specific Roman practices than by 
general principles. The sources analyzed in this study are aggadic rather than halakhic 
material, but the implications are similar. 
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development of Roman legal codification.5® She also observes that ‘the most 
significant evidence for the impact of the Roman tribunal on early rabbinic 
law is the latter’s near silence on the topic of arbitration’, a silence that reflects 
rabbinic unease with restrictions on the scope of the Tora’s application in the 
Roman imperial context.5” Moreover, she argues that rabbinic orality can be 
understood as a reaction against the value placed on books and writing in the 
Roman Empire.58 In Dohrmann’s assessment, rabbinic halakhic activity thus 
reflects both acculturation and rejection (accompanied by the elaboration of 
a counter-model). 

Catherine Hezser’s study of shipping law governing jettison — that is, the 
rules that applied when merchandise had to be thrown overboard during a 
tempest to keep the ship and its passengers safe — provides a concrete example 
of the rabbis’ integration of Roman legal principles into their halakhic system. 
According to the Digest (14.2.1-2), what had been lost for the benefit of all 
had to be made up by the contribution of all, but the amount of the loss had 
to be proportional to the value of the property belonging to and rescued by 
each passenger — the value of the lives of freemen not included. Tosefta Bava 
Metsia 7:14 seems to echo this ruling, stating that in such circumstances ‘they 
reckon (the damage to be paid) in accordance with the load (the value of the 
shipped goods)’ but not in accordance with (the value of) the lives of the pas- 
sengers. The Tosefta adds that ‘they do not differ from the custom of the ship 
(minhag ha-sefina), which may be an allusion to Roman usage, which the rab- 
bis would have known through hearsay and practice. Hezser acutely notes that 
the presentation of this ruling in yBK 6:4, ua, which specifies that each pas- 
senger will have to pay in proportion to the value (mamon) of his or her share 
of the goods that were saved, is more precise than the wording of the Tosefta 
and may indicate a greater familiarity with Roman law among the rabbis at the 
time of the elaboration of the Yerushalmi.5? 

While this example illustrates the rabbis’ ability to learn Roman legal prin- 
ciples from business relationships and travel experiences, Christine Hayes’s 
study of the rules regulating the abrogation of Tora commandments shows 
that the impact of Roman law may be found at a more abstract level. She 
argues that Roman law and rabbinic law exhibit conceptual parallels and that 
the Tannaic tolerance for takkanot (rabbinic ordinances that contradict legal 


56 Dohrmann, ‘Boundaries of the Law’; eadem, ‘Law and Imperial Idioms’; see also 
Furstenberg, ‘Imperialism and the Creation of Local Law’. 

57 Dohrmann, ‘Ad Similitudinem Arbitrorum’. 

58 Dohrmann, ‘Jewish Books and Roman Readers’. 

59  Hezser, ‘Did Palestinian Rabbis Know Roman Law? 312-14. Translation of the Tosefta by 
Hezser. 
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precedents from the Tora) is best explained by the Roman use of praetorian 
edicts to modify civil law.6° 

Interestingly, rabbinic texts display a significant degree of legal accul- 
turation in the realm of family law and personal status, that is, in areas that 
rabbis were particularly eager to control.® Yet again, it must be emphasized 
that such an acculturation is not synonymous with plain copying, but rather 
entails adaptation and thus modification. Following a suggestion first made 
by Louis M. Epstein, Shaye Cohen has cautiously proposed that Roman law 
may have influenced mKid 3:12, which clarifies the status of children born from 
legal and illegal unions according to their parents’ capacity to contract a legal 
marriage and the union's permitted or prohibited character. This mishna con- 
ceptualizes kiddushin as the legal capacity for marriage or conubium, a notion 
absent from previous Jewish law (biblical or otherwise). Moreover, in the case 
of a union with a person who lacks this legal capacity, the child’s status fol- 
lows that of the mother, as in Roman law (even though this principle is not 
fully consistent either in the Mishna or in Roman law).®? Christine Hayes and 
Yair Furstenberg have argued more forcefully than Cohen for an influence of 
Roman law on rabbinic halakha in this specific instance.’ In response to the 
objections formulated by Ranon Katzoff, who emphasized numerous differ- 
ences between the two legal systems in this realm, Furstenberg writes that if 
‘the rabbis are not copying the legal practice but rather the legal categories, 
these differences become negligible’. 


60 Hayes, ‘Abrogation of Torah Law’. 

61 In ‘Genealogy, Illegitimacy, and Personal Status’, Hayes notes: ‘There are general and spe- 
cific similarities between Roman and Jewish laws of personal status suggestive of influ- 
ence’ (78). 

62 Cf Ulpian, Tituli 5:3-8 and the Lex minicia, which introduced some changes; S.J.D. Cohen, 
Beginnings, 263-307, esp 273-74, 293-98 (Cohen refers to Epstein, Marriage Laws, 194- 
97). Boaz Cohen also noted the parallels but left the question of influence open (‘Some 
Remarks on the Law of Persons’, 34-36); he identifies another parallel (with Gaius) in 
mKid g: (ibid., 9). 

63 Hayes, ‘Genealogy, Illegitimacy, and Personal Status’, esp 88. Hayes examines rabbinic and 
Roman laws on the personal status of non-aristocratic women who had engaged in sexual 
intercourse with foreigners and slaves, and of their offspring; she concludes that the laws 
in both corpora were modified in the third century CE to curtail the proliferation of ille- 
gitimate children, with such similarities that the likelihood of interactions between these 
systems could not be dismissed. See also Furstenberg, ‘Rabbis and the Roman Citizenship 
Model’. 

64 Furstenberg, ‘Rabbis and the Roman Citizenship Model’, 185, n7; Katzoff, ‘Children of 
Intermarriage’. For additional examples of adoption and adaptation of Roman legal princi- 
ples in the realms of family law and personal status, see, e.g., Milgram, From Mesopotamia 
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Scholars have also noted analogies between the two legal systems concern- 
ing the status of slaves and freedpersons.® First, in most rabbinic texts the 
slave’s genealogical and family ties are completely severed, as in Roman law; 
second, upon manumission and immersion in a ritual bath, the freedperson 
becomes a Jew(ess), which is analogous to the case of a slave freed by his/her 
Roman master, who, provided that the manumission followed certain rules, 
became a Roman citizen. The connection between manumission and citizen- 
ship or membership — not to mention the status of freedperson itself — does 
not exist in pre-rabbinic Jewish law, and reflects the absorption of Roman 
models by the rabbis.®° 

Orit Malka and Yakir Paz have demonstrated that certain aspects of rabbinic 
laws regarding captives — concerning the obligations of a husband toward his 
captive wife on the one hand and the property of prisoners held by enemies on 
the other — also borrow from Roman laws. In the case of the captive wife, they 
show that tKet 4:5, which differentiates between two types of captives, ‘cap- 
tives of a kingdom’ and ‘captives of banditry’, adopts a Roman distinction and 
its legal consequences (the wife who is ‘captive of a kingdom’ loses her status 
and rights and her husband has no obligation to ransom her).®” In another 
article, they suggest that tKet 8:3 contains a stratum reflecting the Roman view 
that captives regain their rights of property only once they have returned from 
captivity, in conformity with the Roman law of postliminium.®® 

The impact of Roman law also pertains to the realm of halakhic thinking 
about converts (gerim). Yael Wilfand has noted that the way rabbinic halakha 
severs the connection between a father and his children on the day that he 
converts — that is, on the day that he becomes a new ‘citizen’ within the peo- 
ple of Israel — has parallels in Roman law pertaining to new citizens and their 


to the Mishnah, on Tannaic inheritance laws (esp 34, 39-65, 202-17); Furstenberg, 
‘Provincial Rabbis’ (on social and legal aspects of the divorce procedure). 

65 See, e.g., Salomon, Lesclavage en droit comparé juif et romain; McCraken Flesher, Oxen, 
Women, or Citizens?; Hezser, ‘Social Status of Slaves’; eadem, ‘Slaves and Slavery’; eadem, 
Jewish Slavery in Antiquity; Dohrmann, ‘Manumission and Transformation’. 

66 Dohrmann, ‘Manumission and Transformation’; see also Furstenberg, ‘Rabbis and the 
Roman Citizenship Model’, 186-89. Hezser already suggested a parallel between the sta- 
tus of the manumitted slave in a Roman context and that of the freedman in a Jewish 
context, but only in passing (Hezser, ‘Slaves and Slavery’, 134 [as a hypothesis]; Hezser, 
Jewish Slavery in Antiquity, 26, 28). 

67 See Ulpian, in Dig 49.15.24. Malka and Paz also refer to a baraita in bKet 51b that states: 
‘Captives of a kingdom are regarded as captives; captives of bandits are not regarded as 
captives’ (‘Ab Hostibus Captus’, 145). See also Lieberman, Tosefta ki-fshuta, 6:236; Mor, 
“Captivity Is Harder Than All”, 60-62, 115-19. 

68 Malka and Paz, ‘A Rabbinic Postliminium’. 


360 BERTHELOT 


children (Gaius, Inst 1.93-94, 3.19-20), and concludes that these parallels ‘are 
too strong to be mere coincidence, especially since this subject has no bibli- 
cal antecedent’.® She further argues that several Tannaic rulings concerning 
proselytes and their descendants make sense in light of Roman laws on freed- 
men and freedwomen, a phenomenon that is probably to be explained by the 
association between freedpersons and converts in rabbinic halakha.”° 

All these examples show the rabbis’ internalization of Roman concepts and 
the latter’s adaptation to their own halakhic system.” The impact of Roman 
law on halakhot pertaining to personal status — in the case of children, slaves, 
captives, or converts — may be related to the Constitutio antoniniana: that is, 
the change of status of the free Jews living within the Empire, who became 
Roman citizens and were thus more exposed to these Roman legal norms and 
definitions. In some cases, however, Roman norms may have influenced rab- 
binic legal constructions even before Caracalla’s edict of 212 CE. 

Yair Furstenberg has suggested going one step further to consider that 
Palestinian rabbinic halakha was driven by practical concerns, namely, a desire 
to impact the actual application of the law at courts.” According to Furstenberg, 
‘the very formation of a local system of civil law was a direct result of the pro- 
vincial situation, and it was intended to offer a viable option under Roman 
jurisdiction.” From his perspective, rabbinic legalism was not a merely uto- 
pian project but instead a concrete attempt to transform Jewish legal tradi- 
tions into a comprehensive legal system befitting the imperial legal landscape. 
If this was indeed the case, then the incorporation of Roman legal principles 
into rabbinic halakha was probably a consequence of the rabbis’ attempt to 
adapt to the imperial system. 

If we return now to the way the Tora was conceptualized by the rabbis at a 
theoretical level, we observe that most rabbinic texts reject the universalistic 
notion of law typical of Jewish Hellenistic writings.”4 Moreover, it is possible to 
argue that this non-universalistic understanding of law was in part an adapta- 
tion to the Roman environment of the Palestinian rabbis, and that this trend 


69  Wilfand, “A Proselyte Whose Sons Converted with Him”. 

70  Wilfand, ‘Did Roman Treatment of Freedwomen’; eadem, ‘Roman Concepts of 
Citizenship’. 

71 Itisalso possible to identify an impact of the Roman legal system on rabbinic aggada. See, 
e.g., Berthelot, ‘Rabbinic Universalism Reconsidered’. 

72 Furstenberg, ‘Imperialism and the Creation of Local Law’. See also Milgram, From 
Mesopotamia to the Mishnah, 217. 

73 Furstenberg, ibid., 271. See also idem, ‘From Competition to Integration’. 

74 Hayes, What’s Divine about Divine Law?, 328-70. 
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was then pursued further by the rabbis living in a Sasanian context.”> Jews liv- 
ing in the Hellenistic period and/or involved in philosophical approaches to 
the Mosaic law (like Philo at the beginning of the Roman period) argued for 
the Tora’s divine inspiration but also for its rationality and conformity to natu- 
ral law, its philosophical character, and its universality.” In a Roman context, 
this emphasis on a philosophical approach to law did not vanish completely, 
but lost its preeminence as legal studies sensu stricto developed and the pres- 
tige of jurists increased. Roman jurists were first and foremost specialists of 
Roman ius civile, a ‘national’ law, which Gaius contrasted with ius gentium 
(Inst 1.1). In a similar way, the rabbis who codified the Mishna and the Tosefta 
focused on their own ‘national’ law, and did not include discussions of the laws 
of the nations (except as a general and abstract category). Nor did they attempt 
to argue for the Tora’s universal validity. This shift in emphasis aligns with the 
evolution of Roman culture in the first centuries from a philosophical to a 
more ‘technical’ or strictly legal approach to law.’” 


Roman Citizenship 
Membership in the populus Romanus was not defined primarily in reference to 
ethnicity (understood as implying not only a common language and a shared 
culture but also a common descent, no matter how fictitious).’* Rather, it was 
defined in political and legal terms: being a member of the populus Romanus 
was equivalent to being a Roman citizen.”9 


75 Marc Hirshman has argued for the permanence of a universalistic vision of Tora in 
some Tannaic texts, but the examples on which he builds his demonstration are not 
fully convincing; for example, the phrase ‘a goy who does Tora’ used in Sifra aharei mot 
9.13.13 (ed Weiss, 86b) probably designates a proselyte. See Hirshman, Torah le-kol baei 
ha-olam; idem, ‘Rabbinic Universalism’; Berthelot, Jews and Their Roman Rivals, chap 4, 
section 4. The rejection of a universalistic view of Tora seems to become even stronger in 
the Babylonian Talmud; see, e.g., bSan 58b—59a; bHag 13a. 

76 Hayes, What’s Divine about Divine Law?, 105-39. 

77 See Berthelot, Jews and Their Roman Rivals, chap 4, section 4. 

78 Erich Gruen thus notes that ‘Roman traditions claimed no purity of lineage.... Mixed ances- 
try, in fact, was part of the Roman image from its inception’ (‘Kinship Relations, 345). 

79 As Ando explains, in Roman political thought, ‘a political collectivity, a populus, is formed 
through the consensual commitment of its members to a particular normative order’ 
(Law, Language, and Empire, 3). On Roman self-definition as based on juridical status 
rather than ethnicity or culture, see also Inglebert, Histoire de la civilisation romaine, 29; 
Wallace-Hadrill, Rome’s Cultural Revolution, 41. On Roman citizenship more widely, see 
Sherwin-White, Roman Citizenship; Nicolet, World of the Citizen; Jacques and Scheid, 
Rome et l'intégration, 209-89; Garnsey, ‘Roman Citizenship and Roman Law’; Marotta, La 
cittadinanza romana; Lavan, ‘Foundation of Empire?’ 
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Roman and Greek sources abundantly praise Rome for its readiness to 
grant citizenship to foreigners since its very foundation.®° At different times in 
Rome's history, Roman citizenship was in fact used as an instrument of expan- 
sion and domination and was perceived as such by some provincials.*! In par- 
ticular, numerous sources testify to the Greeks’ awareness that Rome granted 
citizenship to foreigners on an unprecedented scale, especially compared to 
Greek poleis, and that they considered this a factor in Rome’s exceptional mili- 
tary strength. Citizenship, power, and law were thus related notions. 

The meaning of Roman citizenship changed over time, from a privilege and 
an honor in the first century CE to a status shared by nearly all free inhabitants 
of the empire after 212. Even though Roman citizenship no longer conferred as 
many benefits upon its recipients after 212 as in the first century BCE or CE, it 
seems to have remained a valuable asset in the eyes of many of the Empire's 
inhabitants.8* Ralph Mathisen contends that ‘Roman citizenship continued 
not only to be a factor in how people perceived themselves, but also to entail 
legal rights that were available only to persons who were identified as “Roman 
Citizens”.83 In the fifth century, Augustine still praised as very ‘generous’ or 
‘humane’ (humanissimus) the fact that the Romans had shared their citizen- 
ship with all.84 

At least from the first century BCE, some Jews were granted Roman citizen- 
ship. From a rabbinic viewpoint, Roman policies and notions of citizenship 
represented an alternative model of peoplehood (and one that was associated 
with a different set of laws, as we saw in the previous section). Again, we may 
observe a certain degree of accommodation and imitation in rabbinic writings, 
but also a rejection of the Roman model. 

Several scholars argue that the rabbis to some extent conceived of member- 
ship in the people of Israel in terms of ‘citizenship’ and that this rabbinic view of 
‘citizenship’ had much in common with the Roman notion. Namely, both shared 
the fact of being grounded first and foremost in participation in the law.85 In 


80 Cicero, Balb 13.31; Livy, 8.13.15-16; Dionysius of Halicarnassus, Ant rom 1.9.4; Tacitus, 
Ann 1.24.1-7; Dio Chrysostom, Apam 41.9; Aelius Aristides, Roman Oration 57-66; Libanius, 
Oration 30.5. 

81 See Lavan, ‘Foundation of Empire”, 21-54. 

82 On the question whether Roman citizenship lost its significance after 212, see Garnsey, 
‘Legal Privilege’, 23; Sherwin-White, Roman Citizenship, 445; Gardner, Being a Roman Citizen, 
187; Mathisen, ‘Peregrini, Barbari, and Cives Romani, 1014; Buraselis, Ogia dwped, 120-21. 

83 Mathisen, ‘Peregrini, Barbari, and Cives Romani, 1015. See also Garnsey, Roman Citizenship 
and Roman Law (which, however, also focuses on ‘the profound social inequalities that 
rendered the mass of the population powerless to make citizenship work for them’ [133]). 

84 Augustine, Civ 5.17.1. 

85 On the law’s central role in the Roman definition of citizenship, see Cicero, Rep 1.39.1; 
Ando, Law, Language, and Empire, 3. 
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his study of the status of Samaritans in rabbinic writings, Yair Furstenberg thus 
contends that in Tannaic works, the rabbis tend to base membership in Israel on 
adherence to the law and do not define it in strictly ethnic or genealogical terms. 
In contrast to both Second Temple and later rabbinic sources, Tannaic works do 
not categorize Samaritans as non-Jews, but grant them ‘a subordinate status of 
semi-citizens within the rabbinic community of law’. Furstenberg explains this 
peculiarity as the result of the influence of the Roman model of citizenship, in 
which the emphasis on legal categories, rights, and obligations allowed for the 
definition of groups with ‘a limited package of legal rights and capacities’.8® 

Christine Hayes similarly argues that the rabbinic understanding of con- 
version is based on the rabbis’ rejection of ontological notions of identity in 
favor of legally constructed identities and owes much to the Roman idea of 
citizenship through participation in the law. She notes that ‘conversion is by 
definition a legal fiction — a nominalist strategy that assigns Israelite identity 
to an individual who, prior to the moment of conversion, had no naturally 
grounded (no physically or biologically based) Israelite identity’®” According 
to Hayes, the legal fiction of conversion is analogous to the Roman legal fiction 
that implied the treatment of ‘non-Roman litigants in a given case as though 
they were Roman citizens and subject to Roman civil law’.8® Yet it is also pos- 
sible to consider that the legal fiction of conversion was analogous to a grant 
of citizenship (which was not a fiction).®9 

Other examples that we examined in the previous section concerning issues 
of personal status, be it in the case of children from mixed marriages, slaves, or 
captives, also point to an analogy between membership in Israel and Roman 
citizenship. The case of the freed slave who becomes a new Roman citizen or 
a new member of the Jewish community, albeit with a slightly inferior status 
that prevents him or her from marrying certain categories of freeborn citizens, 
is particularly clear.9° 

In their studies of captives in rabbinic halakha, Orit Malka and Yakir Paz 
note that according to Roman law, a citizen who was captured by enemies 


86 See Furstenberg, ‘Rabbis and the Roman Citizenship Model’, quotations at 194. 

87 Hayes, What’s Divine about Divine Law?, 212-18, quotation at 214; eadem, ‘Thiessen and 
Kaden, 71-72. On Roman and rabbinic legal fictions, see also Moscovitz, ‘Legal Fictions’. 

88 Hayes, ‘Thiessen and Kaden’, 71 for the quotation, and 72 (referring to Ando, Law, Language, 
and Empire). 

89 See Wilfand, “A Proselyte Whose Sons Converted with Him”; Berthelot, Jews and Their 
Roman Rivals, chap 5, section 2.4. In that chapter's third section I argue that there is also 
an analogy between the rabbinic legal fiction of conversion and the Roman legal fiction 
of adoptio. 

go Wilfand, ‘Did Roman Treatment of Freedwomen’; eadem, ‘Roman Concepts of Citizenship’. 
On the ‘stain of slavery’ in Roman society, see Mouritsen, Freedman in the Roman World, 
10-35. 
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of Rome lost his citizenship and the corresponding rights. His marriage was 
dissolved (Dig 24.2.21, 24.3.56, 49.15.12.4), his patria potestas over his children 
was suspended until his return (Gaius, Inst 1.129), and his property rights were 
greatly undermined. They argue that tKet 4:5 similarly conceives of the captive 
married woman as having lost her status as ‘citizen’ of the Jewish community 
and thus as her husband’s wife.9! That the woman’s original marriage was dis- 
solved or suspended due to her captivity and that she is considered to have 
remarried (her husband) on her return from captivity is shown by the fact that, 
if a divorce occurs later on, the husband pays her only half of the monetary 
amount that she was entitled to according to the original marriage contract 
(ketubba) — thereby indicating that she was not a virgin when she ‘remarried’ 
her husband, not because she was raped in captivity, as commentators have 
supposed, but because of her previous marriage to the same husband. 

However, the view that Jews who were ‘captives of a kingdom’ lost their ‘citi- 
zenship’ and were not considered members of the people of Israel any more 
remains very marginal in rabbinic literature. Several texts contradict this posi- 
tion explicitly. For example, some Yerushalmi stories about rabbis who were 
taken prisoner and brought to the kingdom of Queen Zenobia in Palmyra — 
a kingdom hostile to Rome, thus qualifying as an enemy state from both a 
Roman and a rabbinic perspective — and the subsequent efforts of Resh Lakish 
and others to free them are indications that the status of ‘captive of a king- 
dom’ was not widely viewed as depriving one of one’s Jewishness — that is, 
one’s ‘citizenship’? 

Ultimately, even though some aspects of Roman citizenship impacted rab- 
binic views of personal status and membership in Israel, it seems that most 
rabbis resisted the notion that ‘citizenship’ - meaning a Jew’s membership in 
the people of Israel — could be lost.9 Their resistance to this particular aspect 
of the Roman legal conception of citizenship probably resulted from the last- 
ing importance of genealogy and pedigree in the rabbis’ world view. Numerous 
texts testify to the permanence of distinctions between members of the people 
of Israel that are based on birth and ancestry.94 


91 Malka and Paz, ‘Ab hostibus Captus’, esp 164-69. 

92 See yTer 8:1, 46b (numbers according to Maagarim). On the duty to redeem captives, see 
Rotman, ‘Captives and Redeeming Captives’; Mor, “Captivity Is Harder Than All’, 69-106. 

93 This is also the conclusion reached by Malka and Paz in ‘A Rabbinic Postliminum, 339. 

94 See, e.g, mKid 4:1; tKid 5:1-2; yBik 1:5, 64a; S.J.D. Cohen, Beginnings, 308-40; Kalmin, Sage, 
51-60; Hayes, Gentile Impurities, esp 164-92; Rubenstein, Culture, 80-101; Himmelfarb, 
Ancestry and Merit, 174-81; Oppenheimer, ‘Purity of Lineage’; Lavee, Rabbinic Conversion 
of Judaism, chap 12; Koren, ‘Look through Your Book’; eadem, ‘Policing Lineage in Rabbinic 
Literature’. 
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The genealogical principle’s role in definitions of Israel may also contrib- 
ute to explaining the fact that the rabbis resisted the universal model of citi- 
zenship promoted by Caracalla and his followers. Despite their acceptance 
of converts, rabbinic texts display a consistent view of Israel as a separate 
people that is not supposed to coincide with humankind as a whole, which 
contrasts sharply with the Roman model of quasi-universal citizenship.% It 
was Christianity that competed with Rome in this respect, before the two 
merged into Christendom. 


Conclusion 


In sum, Rome’s impact on Palestinian rabbinic literature was real and multi- 
faceted, and was not limited to the period when the Empire became 
Christian. Some of the studies mentioned in this chapter draw our attention 
to subtle distinctions between Tannaic and Amoraic texts, which will require 
further research and may indicate that some developments occurred over 
time (alternately, they may simply reflect rabbinic diversity). The differences 
of perspective on Rome between Palestinian rabbinic works and the Bavli 
also need to be explored further.9® Moreover, the Bavli builds upon some 
of the developments described in this chapter but breaks with others. As 
mentioned above, it seems that the emphasis on spiritual power as opposed 
to the use of force is stronger in the Bavli than in Palestinian literature. The 
respective roles of lineage and participation in the law in the definition of 
membership in the people of Israel, and their implications for the integra- 
tion of converts and their descendants, also differ in the Yerushalmi and the 
Bavli. Scholars have often described these differences in terms of greater 
leniency or stringency, but they may also have to do with the different con- 
ceptual and legal backgrounds underlying these positions, and the impact of 
Roman notions on Palestinian views.” 


95 Oded Irshai has argued for an impact of Caracalla’s edict on the rabbis leading to a greater 
openness to converts and the codification of the conversion process (‘How Do the Nations 
Relate to Israel?’). Yet a close investigation of rabbinic texts showing clear chronological 
evolutions remains a desideratum. 

96 For an analysis of the Bavli’s perspective on the special relationship between Israel and 
Rome, see Naiweld, ‘Use of Rabbinic Traditions’; Bonesho, ‘Foreign Holidays’; Hayes, 
‘Roman Power through Rabbinic Eyes’; Kattan Gribetz, Time and Difference, 83-85. 

97 ~~ Wilfand, ‘Roman Concepts of Citizenship’. See also Koren, “Look through Your Book”. On 
the Bavli’s view of converts, see Lavee, Rabbinic Conversion of Judaism. 
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CHAPTER 8 


From West to East: Christian Traditions and the 
Babylonian Talmud 


Michal Bar-Asher Siegal 


Introduction 


This chapter explores connections between late antique Christian traditions 
and rabbinic literature, with special emphasis on the Babylonian Talmud! 
Many early scholars of the Babylonian Talmud studied the work in relation to 
other rabbinic writings, or limited their scope of inquiry to a comparison of 
textual units within the Talmud itself, with little attention to its broader cul- 
tural context.? This scholarship often stemmed from a conception of rabbinic 
literature as distinct from contemporaneous (non-Jewish) bodies of literature.? 

While some scholars have explored the relationship between rabbinic lit- 
erature and its broader cultural and literary context, those who examined 
Christian parallels tended to focus on works produced in the Land of Israel, 
under the pagan or Christian Roman Empire. These scholars, exemplified by 
Isaac Hirsch Weiss* and Ephraim E. Urbach,° took the view that, unlike in the 


1 Many have noted, with some surprise, that explicit references to Christianity in rabbinic lit- 
erature occur primarily in the Babylonian Talmud rather than the various texts produced 
by the Palestinian rabbinic community. Regarding Palestinian rabbinic sources, Stemberger 
(Jews and Christians, 287) maintains that ‘no single rabbinic statement, taken by itself, 
can be understood as an indisputably proven reaction to Christianity as the new power’. 
Moreover, some scholars maintain that despite the conversion of Constantine, the process 
of Christianization was probably not complete before the reign of Justinian (Schwartz, 
Imperialism, 179), and that Rome had a dominantly pagan character and ethos in the centuries 
during which the Tannaic corpus, the Palestinian Talmud, and the early Amoraic midrashim 
were redacted. For the use of Esau as a symbol of pagan Rome rather than Christianity, and 
the question of the impact of the Christianization of Rome on Palestinian rabbinic sources, 
see chapter 6. For more on Christianity in Palestinian rabbinic literature, and diverse schol- 
arly views on the matter, see Zellentin, Rabbinic Parodies, 167-73. 

2 See chapter 4 of this volume for a review of the largely internalist methods of traditional 
talmudic studies. 

3 Indeed, the Talmud was often held to be not only distinct, but ‘unique’, a loaded term, as 
shown by Smith, Drudgery Divine, 42-43. 

4 Weiss, Dor dor ve-dorshay, 2:14. 

5 Urbach, ‘Repentance’, 18-22. 
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Roman Empire, there was a minimal Christian presence in Babylonia and thus 
little reason to look for a Christian impact on the rabbinic literature produced 
in the Sasanian Empire. The state of research into eastern Christianity, which 
has lagged far behind the study of Christianity in the West, contributed to this 
view. Recent developments in the study of eastern Christianity’ and the many 
diverse communities in the Sasanian Empire,® as well as advances in the study 
of the transmission of Christian traditions to the Sasanian East,’ have at long 
last given scholars of the Babylonian Talmud a far better vantage point from 
which to reexamine the textual connections between Christianity and rab- 
binic Judaism, especially as reflected in the Babylonian Talmud and contem- 
poraneous Christian writings.! 

The chapter will focus on new findings in talmudic studies and their impli- 
cations for our understanding of the transfer of knowledge between West and 
East in late antiquity, as illustrated by the transmission of Christian traditions. 
The identification of traditions embedded in a new context and the uncover- 
ing of shared traditions reflected in parallel texts reveal how contiguous soci- 
eties learned, digested, incorporated, adapted, polemicized against, and, in 
general, received textual traditions from one another. 

The use of the terms ‘Christian’ and ‘Christianity’ requires some clarification. 
New Testament literary traditions, the Gospel stories, Paul’s letters, and other 
first-century writings cannot be accurately referred to as ‘Christian’, since 
Christianity had not yet developed as an institution at the time of their 


Brock, ‘Christians in the Sasanian Empire’; Walker, ‘From Nisibis to Xi'an’. 

For a recent bibliographic overview of Syriac literature, see Bettiolo, ‘Syriac Literature’. 
Comprehensive annotated bibliographies of open-access resources related to the study 
of Syriac language, literature, culture, and history may be found at http://syri.ac/. Finally, 
The Syriac Reference Portal, or Syriaca.org (http://www.syriaca.org/index.html), is a digital 
project for the study of Syriac literature, culture, and history. It serves as a hub for digitally 
linking research findings, offers digital tools for the free dissemination of core data for the 
study of Syriac sources, and facilitates the creation of shared digital tools and infrastruc- 
ture. For the scholastic culture of the church of the East, see Becker, Fear of God. 

8 See, for example, Becker, ‘Political Theology, among the several excellent and relevant 
essays in Herman (ed), Jews, Christians and Zoroastrians. Important recent studies of the 
complex cultural environment of the Sasanian world include Payne, A State of Mixture, 
and Daryaee, Sasanian Persia. 

9 See Andrade, Journey of Christianity, chapter 4 (139-63) and references therein. Essays on 
the diffusion of Christianity in the Sasanian East may be found in Mustafa and Tubach 
(eds), Inkulturation. 

10 See, most recently, the collection of essays in Butts and Gross (eds), Jews and Syriac 
Christians. For more on shifting scholarly assumption about Babylonian rabbinic aware- 
ness of and engagement with Christian materials, themes, and sources, see the remarks 
in Amit, ‘A Rabbinic Satire’, 679-80; Zellentin, Rabbinic Parodies, 137-43, 233-36. 
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composition. Indeed, the term ‘Christianity’ first appears only in Ignatius’s 
second-century writings. To use this term for first-century writings is anachro- 
nistic. However, our subject is the impact of these materials on rabbinic texts 
via their reception among different contemporaneous Christian communities. 
In other words, it is not anachronistic to refer to these materials as ‘Christian’ 
when tracing their impact on rabbinic literature, and especially the Bavli, 
which was redacted in the late sixth and seventh centuries. Finally, the use of 
the single term ‘Christianity’ should not be understood as eliding the many dif- 
ferent kinds of ‘Christianities’ of late antiquity. 

In recent years, the assumption among scholars engaged in the study of the 
impact of Christianity on the Babylonian Talmud has been that in order to 
demonstrate impact, one must first establish a geographic connection within 
which the rabbinic community received Christian traditions transmitted 
in the Syriac language. Syriac, the language of the Eastern Church writers, is 
close to the Babylonian Aramaic dialect of the Talmud, and the writers of the 
Eastern Church who used it were in close geographical proximity to the Jewish 
community that produced the Babylonian Talmud. However, the assumption 
that Christian tradition was encountered only via contact with Syriac Christian 
writings is challenged by all that we know about the transmission of traditions 
between the Land of Israel and Babylonia: the activity of nahotei (Amoraim 
who traveled from the Land of Israel to Babylonia bringing teachings, as amply 
attested in both Talmuds);" the ease of travel along the Silk Road;!? and the 
spread of Christianity throughout Mesopotamia via major trade routes.!3 The 
research of Dimitri Gutas shows that the massive production of translations of 
Greek texts at the beginning of the Islamic period in Baghdad developed in a 
late antique cultural environment that encouraged and supported the transla- 
tion of Hellenistic texts in this geographic area in particular.!+ 

As discussed briefly in a previous chapter, the presence in the Babylonian 
Talmud of Hellenistic rhetorical devices! and specific Greco-Roman traditions!® 
is evidence for the migration of western traditions. In addition, scholars have 
identified cases in which a Babylonian rabbinic source exhibits familiarity 
with the Septuagint translation of a verse as against the Masoretic Text or the 


11 Safrai and Maeir, “An Epistle”. 

12 Jones, Later Roman Empire, chapter 21: ‘Industry, Trade and Transport’, 824-72, and refer- 
ences therein; Adams and Laurence (eds), Travel and Geography. 

13 See Jullien and Jullien, ‘Porteurs’, and Harrak, ‘Trade Routes’. See also Chaumont, La chris- 
tianisation, 139-206. 

14 Gutas, Greek Thought. 

15 Hidary, Rabbis and Classical Rhetoric. 

16 Boyarin, Socrates and the Fat Rabbis. 
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Peshitta translation.” The transmission of these materials does not always 
depend on knowledge of a specific language or specific texts, and may some- 
times be rooted in the transmission of oral traditions in various ways.!® 

Richard Kalmin takes up the question of the migration of traditions from 
the West (or Roman East) to the Sasanian East.!9 He identifies examples of 
western stories and literary motifs picked up by Babylonian Jews and incor- 
porated into the Babylonian Talmud. The talmudic stories he analyzes are 
portals for western materials, not found in Palestinian rabbinic texts. Kalmin 
dates the migration of materials to as early as the third century CE, when the 
relationship between the Roman East and the Persian West was particularly 
close. He finds evidence for the circulation of western material in both the 
Mesopotamian Christian community and the Babylonian rabbinic community 
and suggests that this parallel process is the reason for a significant increase in 
the refashioning and incorporation of non-rabbinic material in the literature 
of the Babylonian rabbis in the fourth century. 

In short, it is now widely acknowledged that the boundaries between the 
Sasanian and Roman Empires were hardly impenetrable. Consequently, exam- 
ining the Babylonian Talmud in light of only eastern Christian (Syriac) texts, 
and the Palestinian Talmud and midrashim in light of only western Christian 
(Greek) texts, does not hold up to scrutiny. Rabbinic traditions from the Land 
of Israel traveled easily and quickly to Babylonia, as did Hellenistic rhetorical 


17 Bar-Asher Siegal, Jewish-Christian Dialogues, 27-32. 

18 For the diffusion of Greek philosophy and sciences (medicine, astronomy, physics) in the 
Sasanian East, sometimes through Syriac versions of Greek texts, see Bailey, Zoroastrian 
Problems; Daryaee, ‘Sight, Semen, and the Brain’; and especially the works of Gignoux, 
‘La doctrine du macrocosme-microcosme’; idem, Man and Cosmos; idem, ‘Les bases de 
la philosophie mazdéenne’; and idem, ‘Prolégomènes’. A passage in Dénkard 1v refers to 
writings of the Greeks and Indians among a long list of topics that were known and read 
by the Mazdean theologians; see Shaked, Dualism, 100-101. 

19 Kalmin suggests that the relocation of inhabitants of the eastern Roman Empire to 
Mesopotamia under King Shapur 1 of Persia in the third century, and the position of 
Babylonia, like Armenia, on the border between the Persian and Roman Empires, created 
the conditions for the circulation of western materials (materials from the Roman East) 
in the Sasanian East. See Kalmin, Jewish Babylonia, and idem, Migrating Tales. In the latter 
volume, Kalmin examines eight legends in the Babylonian Talmud in support of the claim 
that non-rabbinic and non-Jewish literary traditions moved from West to East, ‘either 
directly from the Roman East or indirectly via Syriac translations from Mesopotamia’ 
(167). He finds parallels to these legends, for example, in a Christian pseudepigraphic 
text, the writings of various church fathers, and the New Testament (though he notes 
that New Testament traditions may have reached the Babylonian rabbis from Christian 
Mesopotamia rather than the Roman East). The borrowing and retelling of these legends 
are evidence of cultural sharing among Jewish, Christian, and other communities. 
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traditions, biblical readings from the Septuagint, and western Christian tra- 
ditions, and all left their mark on the Babylonian Talmud. In the absence of 
empirical historical evidence that requires us to read the texts in one specific 
comparative context and no other, we must allow the texts to instruct us as 
to the connections that existed between the communities. In what follows, 
we consider Christian traditions in the Talmud that could have been received 
from the West, or at least from the eastern provinces of the Roman Empire, in 
various ways, including through the mediation of local Christian communities, 
or as a product of interactions with local Syriac Christian writers.*° 


Categorizing Christian Traditions in the Babylonian Talmud 


Literary connections between talmudic passages and Christian parallels attest 
to the transfer of western traditions to rabbinic circles in the Sasanian Empire. 
The textual examples of these connections can be divided into three categories. 
The first category of Christian tradition in the Talmud is overt, insofar as the 
language of the texts points explicitly to its Christian origins. 


Overt Connections 
This category includes, among others, the Jesus traditions in the Talmud. Peter 
Schäfer has collected these passages and reviewed earlier scholarly treatments 
of them,” and his conclusions are clear: talmudic sources that transmit infor- 
mation about Jesus demonstrate familiarity with New Testament traditions. 
Examples include talmudic sources that depict Jesus as a rabbinic sage (bSan 
103a, bBer 17a—b); as suspected of illicit sexual acts (referring to his contacts 
with figures such as Mary Magdalene; bSan 107b, bSot 47a); and as an illegiti- 
mate child, or mamzer (satirizing the tradition of the virgin birth; bShab 104b). 
Familiarity with New Testament traditions is also apparent in talmudic refer- 
ences to the name of Mary Magdalene (bShab 104b, bSan 67a); Jesus’s descent 
to Egypt (bSan 107b, bSot 47a, bShab 104b, bSan 67a); Jesus's ability to per- 
form miracles and to heal the sick (bAZ 27b);?” Jesus’s teachings regarding the 


20 Transfers occurred in the opposite direction, from East to West, as well. However, the liter- 
ary impact of talmudic traditions on non-Jewish sources at the end of late antiquity / the 
early Middle Ages awaits further research, and is in any event beyond the scope of this 
chapter. 

21 Schafer, Jesus. 

22 This story has Palestinian parallels at tHul 2:24 and EcclR 1.24. In general, the few 
Palestinian parallels deal with the attraction Jesus's teachings held for some rabbinic fig- 
ure, or the illicit use of Jesus’s name for the purpose of faith healing. Nevertheless, Schafer 
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prohibition of looking at a woman in Matt 5:27-30 (satirized in bSan 107b and 
bSot 47a); the failure of Jesus’s disciples to stand by him at the final test (bSan 
43a), and more. 

The details about Jesus in these stories do not draw on minor New Testament 
traditions but relate to its central themes. They are often general and occasion- 
ally err in some details. For example, we read in bShab 104b:23 


It was taught. R. Eliezer said to the sages: But did not Ben Stada bring 
forth witchcraft from Egypt by means of scratches (in the form of charms) 
upon his flesh? 

They said to him: He was a fool, and proof cannot be adduced from 
fools. 

‘The son of Stada’ — is the son of Pandera.*+ 

Rav Hisda said: the husband (baal) was Stada, (and) the lover (boel) 
was Pandera. 

(But was not) the husband (baal) Pappos ben Yehuda? 

Rather his mother (was) Stada”5 and his father (was) Pandera. 

His mother (was) Miriam (the woman who) let (her) women’s (hair) 
grow long (megadla [sear] neshayya).*® This is as they say (about her) in 
Pumbeditha: This one turned away from (was unfaithful to) her husband 
(satat da mi-baala).?” 


The talmudic source mocks Jesus, referred to here as both Ben Stada and Ben 
Pandera/Pantera,?® as the product of his mother’s infidelity, satirizing the New 
Testament tradition of Jesus’s virgin birth.29 The talmudic passage also exhibits 


notes, ‘the most explicit Jesus passages (those passages that deal with him as a person) 
appear only in the Babylonian Talmud’ (Jesus, 8). 

23 This passage, paralleled in bSan 67a, appears only in uncensored printed editions and 
manuscripts and contains numerous variants. These variants affect the interpretation of 
certain details, but the general thrust of the passage is clear. For a discussion of the cen- 
soring of Bavli manuscripts, see Schafer, Jesus, 131-44. 

24 Or perhaps in a question form: ‘(But isn’t) the son of Stada the son of Pandera!?” 

25 Or Stara. See Schafer, Jesus, 148, n8. 

26 The word ‘hair’ appears only in the Vilna printed edition and is unattested in all Mss, but 
may be implied. 

27 Based on translation in Schäfer, Jesus, 16. 

28 Elsewhere in rabbinic sources we find the full form ‘Jesus ben Pandera/Pantera’. Forms of 
these names appear in a handful of cases already in Tannaic literature (tShab 11:15) and in 
the Yerushalmi (yShab 12:4/3, 13d). 

29 Schäfer, Jesus, describes this passage as a ‘highly ambitious and devastating counternar- 
rative to the infant story of the New Testament’ (15). Regarding the reception of Jesus 
traditions in the Bavli generally he writes, ‘I propose that these (mainly) Babylonian 
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awareness of the New Testament tradition regarding Jesus’s visit to Egypt 
(Matt 2:13-23) and takes advantage of the event to denigrate Jesus as some- 
one engaged in witchcraft (rather than miracles).3° In addition, the talmudic 
source makes a derogatory pun on the name of Mary Magdalene.! 

While the talmudic passage exhibits knowledge of New Testament tradi- 
tions, that knowledge is imperfect. Thus, Mary Magdalene is confused with 
Mary, the mother of Jesus. However, as Robert Murray has shown,? even the 
eastern church fathers from time to time confused Mary with Mary Magdalene. 
Nonetheless, the content of these passages points to a pathway of transmis- 
sion that provided for a general, not necessarily a detailed or precise, transfer 
of traditions.33 

We can identify some details in the Jesus traditions that entered the talmu- 
dic text without apparent polemical intent, such as the consistent portrayal of 
Jesus as belonging to rabbinic circles. Jesus is sometimes presented in the New 
Testament as a rabbinic sage (for example, in John 7:21-24). Most of the Jesus 
elements are, however, presented polemically. Indeed, the derogatory char- 
acter of the above-mentioned reference to Jesus as the ‘son of Pantera’ (ben 
Pantera) is confirmed by the second-century Greek philosopher Celsus, who 
provides the meaning of the nickname in his citation of contemporaneous 
Jewish rumors (as preserved in the writings of Origen): 


Let us return, however, to the words put into the mouth of the Jew, 
where the mother of Jesus is described as having been turned out by the 


stories about Jesus and his family are deliberate and highly sophisticated counternarra- 
tives to the stories about Jesus’s life and death in the Gospels — narratives that presuppose 
a detailed knowledge of the New Testament, in particular of the Gospel of John, pre- 
sumably through the Diatessaron and/or the Peshitta, the New Testament of the Syrian 
church’ (8-9). 

30 Palestinian sources that associate Jesus with Egyptian magic and with illicit heal- 
ing include tHul 2:22; tShab 11:15//yShab 12:4/3, 13d; yAZ 2:2/7, 40d//yShab 14:4/8, 14d// 
EcclR 10.5. 

31 Longhairis associated with dissolute behavior in women. The association of Miriam with 
dissolute behavior is reinforced by her other name, ‘Stada’, which, in a second pun, is 
decoded as a reference to adultery. 

32 Murray, ‘Mary, the Second Eve’ Interestingly, the ‘sinful woman’ of Luke 7:38f is commonly 
identified with Mary of Bethany (John 12:3), and they are both said to have had long hair 
(see sources collected in Kent, ‘Mary Magdalene, Mary of Bethany’). I thank Peter Tomson 
for this point. 

33 Some elements, such as the association of Jesus with magic and illicit faith healing, are 
found in Palestinian sources and may have arrived in Babylonia via well-attested intra- 
Jewish pathways of transmission, while others find no precedent in Palestinian Jewish 
sources. 
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carpenter who was betrothed to her, as she had been convicted of adul- 
tery and had a child by a certain soldier named Panthera. 
Cels 1.32; trans Chadwick, p31 


Jesus is called, by the Jews of Celsus’s time, as well as the rabbinic sources, 
‘the son of a Roman soldier’ rather than ‘son of the virgin’. Paulus Cassel sug- 
gested in the nineteenth century that this is a word play on two Greek words: 
Pantheros (a common Roman name) versus parthenos (‘virgin’).34 In other 
words, the very name applied to Jesus in the rabbinic corpus is a polemical jest 
on the virgin-birth doctrine. 

Other elements appear to have no theological significance and are related in 
passing, such as the date of Jesus’s execution. Here Schafer identifies a critical 
point about the talmudic Jesus traditions, which points to a more detailed under- 
standing of their transmission. In a passage in bSan 43a dealing with Jesus's exe- 
cution, the gemara states that Jesus was killed on the eve of the Passover holiday: 


However, (in contradiction to this) it was taught (tanya): On the eve of 
Passover Jesus the Nazarene was hanged (telauhu). And a herald went 
forth before him forty days (heralding): Jesus the Nazarene is going forth 
to be stoned because he practiced sorcery (kishef) and instigated (Aissit) 
and seduced (hiddiah) Israel. Whoever knows anything in his defense, 
may come and state it. But since they did not find anything in his defense, 
they hanged him on the eve of Passover.35 


This talmudic tradition knows of Jesus’s crucifixion, knows about his ability to 
perform miracles (‘practiced sorcery’), and his abandonment by his followers 
at his moment of need. This passage also contradicts the tradition preserved 
in all three synoptic Gospels that Jesus’s Last Supper was the Passover meal 
on the fourteenth of Nisan, and that he was crucified the following day, the 
first day of Passover (the fifteenth of Nisan). Here, Jesus is killed on the eve 
of Passover (the fourteenth).3° However, a tradition identical to the Talmud’s 
appears in John 131-5, where Jesus is crucified on the eve of Passover (the four- 
teenth) and the Last Supper takes place the prior evening (the thirteenth): 


It was just before the Passover Festival. Jesus knew that the hour had 
come for him to leave this world and go to the Father. Having loved his 


34 Cassel, Apologetische Briefe I. 
35 bSan 43a according to the Florence manuscript, see Schafer, Jesus, 64. 
36 See the discussion in Schafer, Jesus, 72. 
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own who were in the world, he loved them to the end. The evening meal 
was in progress, and the devil had already prompted Judas, the son of 
Simon Iscariot, to betray Jesus. Jesus knew that the Father had put all 
things under his power, and that he had come from God and was return- 
ing to God; so he got up from the meal, took off his outer clothing, and 
wrapped a towel around his waist. 


NIV translation 


This discrepancy has been suggested by scholars to be a result of an under- 
lying calendar divergence between the narrative in the synoptic Gospels and 
the one in John. According to this suggestion, the former follows an Essene or 
Sadducean tradition and the latter follows the Pharisaic calendar, conform- 
ing with bSan 43a.3” However, it also fits with John’s broader motivation to 
portray Jesus himself as a sacrifice, who atones for his people. For example, 
we read in John: ‘The next day John saw Jesus coming toward him and said, 
“Look, the Lamb of God, who takes away the sin of the world!” (John 1:29), and 
‘When he saw Jesus walking by, he said, “Look, the Lamb of God!” (John 1:36). 
Accordingly, it is appropriate that John would depict Jesus as being sacrificed 
on the thirteenth of Nisan, along with the paschal offering. This version of the 
tradition also better fits the talmudic narrative, in which the Sanhedrin exe- 
cutes Jesus, an action that certainly could not have taken place on the holiday 
itself, assuming the operation of something like rabbinic halakha. 

Given the particular incentives shaping each text’s traditions, it is clear that 
we cannot draw any historical conclusions from the unique parallels between 
the talmudic narrative and the Gospel of John. However, we can certainly 
learn about the access the talmudic passage’s authors had to the various New 
Testament traditions about the crucifixion. They had direct enough access to 
the various extant Christian narratives related to the date of Jesus’s crucifixion 
to adapt this passage to one specific tradition. This conclusion already advances 
us several steps toward understanding the textual connection between the 
authors of these passages. 


Covert Connections 
Alongside these overt cases, scholars have also identified talmudic passages 
where Christian traditions appear in more covert ways. In these cases, the texts 
do not openly engage with or refer explicitly to Jesus or to any other Christian 


37 This was proposed by Annie Jaubert, La date de la Cène, and has been accepted by 
Matthew Black, ‘Arrest and Trial of Jesus’, and Stéphane Saulnier, Calendrical Variations in 
Second Temple Judaism. I am grateful to Peter Tomson for his comment and references. 


CHRISTIAN TRADITIONS AND THE BABYLONIAN TALMUD 383 


figure but covertly engage with Christian material. Only by examining parallel 
Christian texts can we uncover the Christian origin of many narrative elements 
and themes, or at least the shared source underlying both traditions. When dis- 
cussing parodies of Christian material in the Talmud, Holger Zellentin argues 
that Babylonian rabbis of the fourth to sixth centuries cE had ‘first-hand or 
mediated familiarity with Christian foundational texts and their patristic or 
popular interpretations’3° This familiarity is demonstrated in their ability to 
parody Christian exegesis, Zellentin claims. These parodies do not refer overtly 
to Christian material, and their meaning must be fleshed out by Zellentin’s 
readings.?9 Similarly, Jeffrey Rubenstein has demonstrated the Christian back- 
ground of the story of R. Eleazar the son of R. Shimon b. Yohai (bBM 84b):1° 


When he was dying, he said to his wife, ‘I know that the rabbis are furi- 
ous with me and will not take proper care of me. Let me lie in the attic 
and do not be afraid of me’. R. Shmuel b. R. Nahman said, ‘R. Yohanan’s 
mother told me that the wife of R. Eleazar b. R. Shimon told her that “not 
less than eighteen and not more than twenty-two (years) that he was in 
the attic, every day I went up and looked at his hair, when a hair was 
pulled out, blood would flow. One day I saw a worm coming out of his ear. 
I became very upset, and I had a dream in which he said to me that it is 
nothing, for one day he had heard a rabbinic student being slandered and 
had not protested as he should have”. 

When a pair would come for judgment, they would stand at the door. 
One would say his piece and then the other would say his piece. A voice 
would come out of the attic and say, ‘So-and-so you are liable; So-and-so, 
you are blameless’. 

One day his wife was arguing with a neighbor. She said to her, ‘May 
you be like your husband, who is not buried’. The rabbis said, ‘That things 
have gone this far is certainly not proper’. Some say that R. Shimon b. 
Yohai appeared to them (the rabbis) in a dream and said, ‘I have one 
chick that is with you, and you do not want to bring it to me’ 

The rabbis went to take care of his burial, but the people of Akhbaria 
would not let them, because all of the time that R. Eleazar b. R. Shimon 
was lying in the attic, no wild animal [var: no demon] came to their town. 

One day, it was the eve of Yom Kippur, and the people (of the town 
of Akhbaria) were busy. The rabbis sent to the people of Biri, and they 


38  Zellentin, Rabbinic Parodies, 141. 
39 Ibid., 139. 
40 Rubenstein, ‘A Rabbinic Translation’. 
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attended to his bier, and brought him to the cave of his father. They found 
a snake that was surrounding the opening of his cave. They said to it, 
‘Snake, snake, open your mouth and the son will come in unto his father’. 
It opened for him.*! 


R. Eleazar’s corpse is preserved in an attic and does not decompose. It pro- 
tects the city, and there are various conflicts over who will receive the honor 
of burying the body. Rubenstein reads this narrative against the backdrop of 
the Christian practice of preserving the relics of saints, which is frequently 
described in terms identical to the rabbinic depiction of R. Eleazar’s corpse. 
Among these affinities are: the transfer of the corpse/relics to another location; 
conflicts between towns over the body of the holy man; miraculous protec- 
tions bestowed by the corpse; the resistance of the holy man’s body to normal 
processes of decay; and more. While the veneration and translation of the rel- 
ics of saints is a widespread theme in Christian monastic and Syriac sources,*” 
the story of R. Eleazar b. R. Shimon’s corpse is an outlier in rabbinic literature, 
and especially in the Babylonian Talmud. In rabbinic culture, with its empha- 
sis on corpse impurity, corpse veneration is simply not a valorized activity or 
widespread literary theme, reinforcing the likelihood of a cultural transplant.*% 

Another example of a talmudic passage that contains covert Christian tradi- 
tions is bShab 33b, which draws on contemporaneous monastic sources. The 
passage contains the story of R. Eleazar’s father, R. Shimon bar Yohai, an early 
second-century CE sage who is said to have sojourned in a cave and performed 
various miraculous actions. Stories of rabbis dwelling in caves are extremely 
rare and, indeed, R. Shimon bar Yohai’s sojourn is not mentioned in Tannaic 
sources. Versions of the story appear in eight Amoraic-period sources, includ- 
ing Genesis Rabba, Pesikta de-Rav Kahana, Kohelet Rabba, and the Yerushalmi 


41 Translation from Boyarin, Carnal Israel, 219-25, as found in Rubenstein, ‘A Rabbinic 
Translation’, 318, with slight modifications. 

42 Rubenstein provides a detailed review of these sources in ‘A Rabbinic Translation’, 323-31. 
He writes, ‘Let me emphasize that I am not necessarily proposing that the corpses of any 
sages in either Palestine or Babylonia were treated in this way in late antiquity, nor that a 
cult of relics existed at this time. We are dealing with literary processes by which Christian 
conceptions, ideas and literary topoi were adopted and adapted by rabbinic storytellers. 
Christian hagiographic literature and accounts of the lives of holy men are a valuable and 
under-utilized resource for the study of rabbinic stories. If there is any virtue in this study, 
it suggests that scholars should apply themselves to this literature to shed light on motifs 
and conceptions found in rabbinic narratives’ (332). 

43 The fact that the story also appears in a Palestinian source, PesRK 11.23, shows there are 
alternate possible routes of transmission of this ultimately Christian tradition into the 
Babylonian Talmud. 
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(yShev 9:1, 38d), but the version in the Babylonian Talmud is markedly differ- 
ent from its Palestinian parallels. It has been demonstrated that these differ- 
ences arise from the incorporation of elements drawn from the late antique 
Christian monastic work, the Apophthegmata Patrum (Sayings of the Desert 
Fathers). For example, the cave, which in the Palestinian version of the story 
seems to be a refuge from the Romans, is transformed in the Bavli’s account 
from such a refuge, at first, into an instrument of R. Shimon’s spiritual advance- 
ment, similar to the caves used by monks. Other narrative elements unique to 
the Bavli’s version of the story have clear monastic parallels: the miraculous 
tree and spring supplying the food and drink to the cave dweller; the naked 
body of the dweller being covered with non-traditional attire (sand); ascetic 
elements such as seclusion, physical pain, and minimum nourishment that 
sharpen R. Shimon’s wisdom; the evocation of the monastic figure of Elijah 
and his behavior in the cave (talking into the cave from without, rather than 
walking into it, as was customary among the monks); and more.*# 

This three-way comparison of the Yerushalmi story, the Bavli story, and the 
monastic sources indicates that those responsible for the Bavli’s version took 
an existing Palestinian ‘cave tradition’ about R. Shimon bar Yohai and, by incor- 
porating and adapting popular Christian monastic traditions, transformed 
him into a figure closely resembling a Christian holy man, specifically an early 
desert father as he appears in writings of the fourth and fifth centuries.* 

Similarly, the story of the repentant sinner, Elazar ben Dordya, found in bAZ 
17a, depicts a model of repentance virtually unknown in rabbinic literature, 
but widely attested in Christian stories of repentant whores, also preserved in 
the Apophthegmata Patrum. Ben Dordya is a sexually debased Jewish figure 
whose final encounter with a prostitute drives home the realization that he has 
lost all hope for eternal life. Contrary to the rabbinic prescription for repen- 
tance, which includes various rituals and atoning actions (fasting and other 
ascetic practices, donning sackcloth and ashes, expressions of regret, a renun- 
ciation of future sin, and some form of reparation for harms done), Dordya’s 
final hour of weeping and repentance followed by death is enough to reverse 
his previously declared exclusion from the world-to-come. The unusual treat- 
ment of the theme of repentance, as well as multiple narrative motifs, and 
even a shared linguistic formulation, betray the story’s model in the monastic 


44 Fora full analysis of the relevant monastic sources, see Bar-Asher Siegal, Early Christian 
Monastic Literature, 133-69; eadem, ‘Making of a Monk-Rabbi. 

45 Themes and motifs from Christian monastic sources are also evident in the Bavli’s stories 
about Resh Lakish. See the textual analyses in Bar-Asher Siegal, Early Christian Monastic 
Literature, 101-32. 
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story of the repentant whore Paesia. In both the Christian story and the tal- 
mudic story, the sin in question is prostitution; the decision to repent is made 
during an encounter intended for sexual purposes; the brief and fervent repen- 
tance is made in solitude in nature; the sinner dies, evidently to complete the 
repentance process; a heavenly sign and later a heavenly voice indicate the 
successful completion of the abbreviated repentance; and most remarkably, 
the stories conclude with a nearly identical statement comparing the sinner’s 
repentance to the repentance of others: it is said in both sources that the sin- 
ner achieved in one hour as much as, or more than, others achieve over a lon- 
ger term/lifetime.*6 

Other examples of covert connections between the Bavli and Christian 
materials are found in self-standing rabbinic views, which on closer exami- 
nation prove to be polemics against contemporaneous Christian views. For 
example, Jason Kalman has demonstrated that Rava’s views on Job in various 
passages in the Talmud should be read against the background of the writings 
of Aphrahat.*’ Similarly, Alyssa Gray argues that bBB 10b-11a should be read 
against Aphrahat’s views on gentile charity.*8 It is important to emphasize that 
in these cases there is no overt indication that the rabbinic views are expressed 
in response to Christian views. As with the stories of R. Shimon bar Yohai and 
Elazar ben Dordya, someone unfamiliar with the parallel Christian sources 
would have no reason to suspect an engagement with Christian materials. It 
is only when the rabbinic sources are placed alongside the relevant Christian 
materials that the connection is clearly revealed.*9 

The identification of these traditions has significantly expanded our under- 
standing of the range of Christian materials available to the formulators of the 
Bavli’s traditions: not only the New Testament, but also later Christian litera- 
ture, closer to the time of the composition of the talmudic traditions. Unlike 
the New Testament traditions, which could have arrived in Babylonian rabbinic 
circles as a result of literary interactions at any time following their creation 


46 Fora full analysis of the sources, see Bar-Asher Siegal, ibid., 170-99. 

47 Kalman, Job’. 

48 Gray, ‘The People’. 

49  Forrecent scholarship on Christian texts and ideas as the subject of covert rabbinic satire 
and parody in the Bavli, see Amit, ‘A Rabbinic Satire’; Zellentin, Rabbinic Parodies, chap 4; 
and Boyarin, Socrates, 246-66. Amit argues that bPes 59a-b, which at first glance bears 
no relation to Christianity, is a veiled parody of the depiction of the last judgment in 
Matt 25:31-46. Boyarin points to bAZ 18a-b as a parody of the Christian passion. Zellentin 
demonstrates that the story of Imma Shalom and the corrupt judge in bShab 116a-b 
is a parody of the Sermon on the Mount that contains clear references to the Peshitta 
and other Syriac versions of the Gospels (imitating specific vocabulary and structural 
elements). 
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in the first century CE, traditions from the monastic sources and Aphrahat’s 
writings must have been received in a narrower time frame. The date of these 
materials gives a terminus post quem before which these sources did not exist 
(fourth century CE). 

Moreover, the literary character of the monastic materials and the non- 
polemical way they were incorporated into the Talmud provide some insight 
into how the rabbinic receivers and redactors of Christian traditions adapted 
them to their new context. From literary motifs to elements of Christian the- 
ology, these traditions underwent a process of reworking to fit their new rab- 
binic surroundings without any overt anti-Christian polemic. So, for example, 
R. Shimon bar Yohai passes his days in the cave learning Tora, rather than 
engaging in Christian monastic activities. Similarly, in the story of Elazar b. 
Dordya, the effectiveness of deathbed repentance is paralleled to the monas- 
tic stories without being overtly anti-Christian.5° Nevertheless, although the 
talmudic traditions have been reworked to fit their new context, they contain 
clear Christian seeds, which point to a close familiarity with a wide range of 
Christian sources. Indeed, more than a familiarity, we may detect a desire and 
ability to adapt and incorporate these materials into the Babylonian talmudic 
tradition, suggesting a deep internalization of the literary traditions of sur- 
rounding monastic communities. 


Veiled Connections 
A third type of Christian tradition in the Bavli falls between the two catego- 
ries described above. These are veiled traditions in the sense that they depict 
an overt engagement with a min, but the Christian credentials of that figure 
and his arguments are veiled. The figures and arguments in these passages are 
marked as non-rabbinic but are not at first glance clearly Christian. I include in 
this category parts of the broad corpus of stories about heretics (minim) found 
primarily in the Babylonian Talmud. Some of these heretic stories, which por- 
tray interactions between a rabbinic figure (or proxy) and a min, involve a con- 
flict over the interpretation of a biblical verse, with the rabbinic figure always 
coming out victorious. The Babylonian min-stories depict heretics in argu- 
ment or conflict with a rabbinic figure. They mark the antagonist as not quite 
belonging to rabbinic society by the very use of the epithet ‘min’.5! Although 
the primary meaning of the word min is ‘heretic’, its exact connotation is not 
entirely clear, and earlier scholars attempted to identify it with various specific 


50 See Bar-Asher Siegal, Early Christian Monastic Literature, 170-99. 
51 See Bar-Asher Siegal, Jewish - Christian Dialogues, 1-42 in general, and for a discussion of 
the choice to translate min in the Talmud as a ‘heretic’. 
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groups, including gnostics, Samaritans, Sadducees, Romans, and Christians.5? 
The scholarly consensus today is that the corpus of min-stories is not entirely 
consistent, and different stories may refer to different groups.5* Nonetheless, 
some can be defined more specifically in light of a particular literary context, 
and at least one group of min-stories can be readily understood if we assume 
a Christian background for the argument between the min and the rabbinic 
figure with whom he comes into contact. 

In a number of cases, the argument between the min and the Jewish/ 
rabbinic figure over the interpretation of a biblical verse appears foolish and 
easy for the Jewish/rabbinic figure to win. However, at the heart of the argu- 
ment stands a more substantive dispute connected to the Christian interpre- 
tation of biblical verses, and, more importantly, Christian theological claims 
based upon those interpretations. For example, bBer 10a: 


A certain min said to (Beruria): ‘It is written: “Rejoice, O barren one who 
bore no child” (Isa 54:1). Because she did not bear, is she to rejoice?!’ 

She replied to him: ‘You fool! Look to the end of the verse (where it is 
written), “For the children of the desolate are / shall be more than the 
children of the espoused”. (She further said:) ‘Rather, what is (the mean- 
ing of) “the barren woman, who bore no child”? (It means) Rejoice, O 
congregation of Israel, who resemble a barren woman, for not having 
born children like you for Gehenna!’5+ 


Beruria, the wife of R. Meir, who is depicted in several talmudic stories as a 
learned woman, argues with a min over the interpretation of Isaiah 541, 
‘Rejoice, O barren one (akara) who bore no child! Burst into song and shout, 
you who have not been in labor! For the children of the desolate (woman) 
are more than the children of the espoused (or: the one who has had inter- 
course beula]). The min notes the oddity in the verse: ‘Because she is barren, 
she should (shout for) joy?! Beruria responds by pointing out the apparent 
stupidity of the question, calling the min ‘a fool’, and directing him to read 
to the end of the verse. Were he to do so, he would understand that the bar- 
ren one rejoices in the end because ‘the children of the desolate are / shall be 
more than the children of the espoused’. However, Beruria doesn’t stop there. 
In a second response, she grants the min’s interpretation of the verse — that 


52 See, for example, Biichler, Studies; Kalmin, ‘Christians and Heretics’; and Schremer, 
Brothers Estranged. 

53 See Cohen, ‘A Virgin Defiled’; Miller, ‘Minim of Sepphoris’; and Katz, ‘Rabbinic Response’. 

54 Translation by Bar-Asher Siegal, based on Ms Oxford 366. 
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the barren woman is happy with her lack of children — as a starting point, but 
continues: ‘Rather, what is “the barren woman, who bore no child?” (It means) 
Rejoice, O congregation of Israel, who resemble a barren woman, for not hav- 
ing born children like you for Gehenna! 

The min’s statement, as well as the polemical force of Beruria’s second 
response, can be illuminated by comparison with earlier Christian interpreta- 
tions of this verse. In his allegory of Sarah and Hagar (representing the two 
covenants) in Galatians 4, Paul identifies Sarah as the akara of Isa 54, following 
Gen 11:30’s description of Sarah as akara. Because the akara in Isa 54 stands in 
opposition to beula (one who has had intercourse), Paul understands the term 
to refer to a woman who has not had intercourse. And since Isaiah equates 
the akara with ‘the desolate one’ who has many children, then Paul under- 
stands Sarah to have born children according to the Spirit (i.e., without inter- 
course) for the second and superior covenant. She is therefore more blessed 
than the beula (Hagar) who bore children according to the flesh (i.e., through 
intercourse) for the first covenant.5> The second-century epistle, 2 Clement, 
interprets the barren woman in Isaiah as a reference to the church, originally 
‘barren’ and desolate but later able to rejoice because her people are more 
numerous than ‘those who seem to have God’. While these Christian readings 
of the verse are not spelled out in the Bavli’s min story, they must be assumed in 
order to make sense of the dialogue. The min, like Paul and 2 Clement, asserts 
the superiority of the Christians, the children of the covenant according to the 
Spirit rather than the flesh. This polemical assertion explains Beruria’s harsh 
response: the barren one is the congregation of Israel, not the church, and the 
cause of her rejoicing is not the lack of all children but the lack of evil children 
like the min himself!5® 

This brief talmudic story exhibits familiarity with the Christian interpreta- 
tion of a verse from Isaiah and polemicizes against it. It labels the holder of this 
view a ‘heretic’ but does not name him as a Christian. The entire phrasing of 
the text is short and enigmatic, but reading it alongside the Christian tradition 
of interpretation reveals both the rabbinic authors’ knowledge of the Christian 
interpretative traditions, and their desire and/or need to polemicize against it. 

We find a similar structure in bYev 102b: 


55 Though Paul was not talking about two covenants, the Galatians passage was understood 
by early Christians as a reference to Jews and Christians, and an assertion of the superior- 
ity of the latter. 

56 For a full discussion of this case, see Bar-Asher Siegal — Bar-Asher Siegal, “Rejoice, O 


m 


Barren One”, 199-220; and Bar-Asher Siegal, Jewish-Christian Dialogues, 109-42. 
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A certain min said to R. Gamliel: ‘You are a people for whom its Master 
has performed halitsa,*” for it is said, “With their flocks and with their 
herds they shall go to seek the Lord, but they shall not find him; He has 
drawn off (halats) from them” (Hos 5:6)’. He said: ‘Fool, is it written, “He 
has drawn off for them?” It is written, “He has drawn off from them”. Now 
in the case of a sister-in-law (lit., the yevama) for whom the brothers drew 
off (her shoe), could there be any validity in the act?58 


A min argues with Rabban Gamliel over Hosea 5:6: ‘With their flocks and with 
their herds they shall go to seek the Lord, but they shall not find him; He has 
drawn off (halats) from them’ He reads this verse as referring to the ceremony 
of Aalitsa, in which a widow removes the shoe of her dead husband’s brother 
in the event that he refuses to fulfill his legal duty of marrying her. The min 
claims that God has performed such a ceremony on the people of Israel, sev- 
ering their ties. This claim, and the answer provided by Rabban Gamliel, can 
be understood only if we are familiar with contemporaneous Christian uses 
of the trope of halitsa to signal the shift of divine preference to the Christians 
and the subsequent transfer of the birthright from Judaism to Christianity.°9 
Rabban Gamiliel’s response is to show the inaccuracy in the metaphor. In the 
halitsa ceremony, the woman removes the shoe of her male redeemer, but in 
the Hosea verse, God himself is the agent of the verb of withdrawing. Thus, 
the metaphor is disabled.®° Again, this example shows talmudic familiarity 
with Christian interpretations of a biblical verse, and polemical claims made 
against Jews. It also shows the desire and/or need to combat those interpreta- 
tions in a literary format. 

These passages in the Bavli mark the non-rabbinic background of the tradi- 
tion through the figure of the min. They do not explicitly identify the min as 
a Christian or indicate that they draw on Christian traditions; however, if we 
cross-reference them against Christian traditions, we find veiled connections 
to Christianity as well as clues that shed light on the talmudic composers’ point 
of contact with these traditions. For example, although the stories presented 


57 Explained infra. 

58 Translation by Bar-Asher Siegal based on Ms Munich 141 and variants. 

59 The trope is found, for example, in the writings of Jerome, Chromatius, Gregory the 
Great, and Ambrose, who explicitly link the halitsa ceremony with a move from the Old 
Testament to the New. Other Christian writers, such as Cyril of Alexandria, used Hosea 5:6 
to claim the withdrawal of God from Israel. See the full discussion in Bar-Asher Siegal, 
‘Minim Stories, and eadem, Jewish-Christian Dialogues, 165-86. 

60 The Christian understanding of the ceremony is based on its depiction in the book of 
Ruth, where the shoe is removed by the man. The Christian sources refer explicitly to 
Ruth. See Bar-Asher Siegal, ‘Minim Stories’, 235-36. 


CHRISTIAN TRADITIONS AND THE BABYLONIAN TALMUD 391 


above feature Tannaic figures from the Land of Israel, the stories themselves 
are found only in the Bavli and were likely composed by Babylonian rabbinic 
authors of a later period. Cross-referencing with the Christian materials can 
confirm this supposition, since the veiled Christian elements are found in the 
writings of church fathers of a later period, placing the time of contact well 
into the Amoraic period and beyond. 

A particularly rich example may be found in bHul 87a, a min-rabbi dia- 
logue which contains veiled references to fourth- and fifth-century Christian 
debates over the nature of the Holy Spirit. This long story presents two kinds 
of minim. A ‘bad’ min argues with Rabbi (= Rabbi Judah ha-Nasi) about 
the meaning of Amos 4:13: ‘For lo, He who forms the mountains and cre- 
ates the wind and reveals his thoughts to man, makes the morning darkness 
and treads on the high places of the earth, the Lord, the God of hosts, is 
His name’. The min reads the verse as proof that the (Holy) Spirit (Hebrew 
ruah = Greek pneuma) is created and as proof of its lesser status in the divine 
sphere (the use of two different verbs — ‘form’ and ‘create’ — suggests two 
creative agents). Like Beruria, Rabbi insults the min as a fool and refutes him 
by pointing to the end of the verse, which attributes all of the creative acts 
to the one God, the Lord of Hosts. Upset, the min declares that he will take 
three days to come up with a rejoinder, and Rabbi fasts to prevent the min 
from succeeding. After three days, Rabbi is told that a min stands waiting at 
the gate. His frightened reaction suggests that much is at stake in this debate, 
but it turns out that the person at the gate is a ‘good’ min bringing the ‘good 
news’ that the first min has fallen from a roof and died. The good min and 
Rabbi share a celebratory meal and the good min proves his worth by valuing 
the opportunity to take up the cup of blessing. 

The representation of two minim on opposing sides of a debate indicates 
a remarkably detailed rabbinic familiarity with a larger Christian debate 
over the proper theological interpretation of Amos 4:13. The centrality of this 
verse for Christian writers owes to the messianic reference that appears in the 
Septuagint’s translation of it: ‘For behold, I am the one who makes the thunder 
strong and creates a wind and announces his anointed (christon)® to humans, 
makes dawn and mist and treads on the heights of the earth. The Lord God 
the Almighty is his name’ (NETs translation). Enjoying favor among Christians 
because of its apparent messianic reference, this verse became ‘a crux for the 
theological discussions of the day’.6? It was quoted multiple times in the writ- 
ings of the church fathers, and various aspects of it were debated fiercely.® 


61 Reading the Masoretic Text’s INW NN as mwn. 
62 Kelly, ‘Interpretation’, 67. 
63 Ibid., 74. 
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One debate centered on the creation of the wind / Holy Spirit, with some 
groups using the verse to claim the created nature of the Holy Spirit (pneuma- 
tomachoi), a view to which others strongly objected. In On the Holy Spirit 2.6, 
written in 381 CE, Ambrose cites a dispute with ‘heretics’ over the interpreta- 
tion of Amos 4:13 and insists that the verse refers to the creation of ordinary 
wind, and not the Holy Spirit. Like Rabbi in the talmudic passage, Ambrose 
refutes his heretical opponent by telling him to read to the end of the verse. 
Other features of the Bavli’s story support situating it in a larger Christian con- 
text. First, the harsh tone of the debate and the dire consequences of failure 
anticipated by both parties make sense when we realize that the verse was 
deployed by Christians to declare the truth of Christ and confirm certain doc- 
trinal truths about the Holy Spirit. Second, there are intertextual, thematic, 
and linguistic resonances with Christian tradition, of which the following are 
only a few:® Rabbi cites Psalm 69:22, a verse that appears nowhere else in the 
entire rabbinic corpus but is used often in early Christian writings to describe 
Jesus’s afflictions during his passion; the bad min disappears for three days, 
dies after falling from a roof, and ultimately does not return, which appears 
to be a counter-narrative to such central New Testament motifs as the devil's 
challenge that Jesus prove he is the son of God by jumping from the roof of 
the Temple, and Jesus’s return from death after an absence of three days; the 
good min announces ‘good tidings’ (besorot tovot), the Hebrew equivalent of 
Greek euangelion, which in New Testament and Christian writings refers to the 
announcement of the coming of the kingdom by Christ, but is deployed here 
(and nowhere else in rabbinic literature in this form) to announce the non- 
return and indeed the death of the min — another satiric reversal. 

To sum up, the verse at the center of this rabbinic min dialogue also stood 
at the center of much broader, and very crucial, Christian theological debates 
in Latin, Syriac, and Greek writings. Christians argued vehemently about the 
meaning of this verse, and the story in the Bavli may be understood as an intel- 
lectual exercise in which the rabbis ask: If we were to participate in this larger 
conversation, in this scriptural-theological debate between Christian writers, 
how would we respond? Reinforcing this claim, the debate between Rabbi 
and the min is embedded in a larger story that contains multiple veiled allu- 
sions to an array of Christian terms, motifs, and traditions. Most notably, the 
larger narrative adds nuance and complexity by describing two minim, only 
one of whom is hostile — even theologically threatening — to Rabbi. The other 
is sympathetic to the rabbinic position and is treated as a guest and an ally. 
He is pleased at the defeat and death of the first min and shares a ritual meal 


64 For full details, see Bar-Asher Siegal, ‘Fool’, and eadem, Jewish-Christian Dialogues, 66-108. 
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and ceremonial cup of blessing with Rabbi. Thus, it would seem that not only 
were the rabbinic authors of this story aware of Christian theological debates 
and the interpretative claims of the disputants, but they were also aware that 
they disagreed vehemently with one side and were more kindly disposed to 
the other. Finally, in this particular case, we can situate the composition of the 
talmudic story in a more precise time frame: no earlier than the fourth or fifth 
century, because this is the time in which Christian debates about the verse in 
Amos and the nature of the Holy Spirit were taking place. 


Conclusion 


We have surveyed three categories of talmudic interaction with Christian tra- 
ditions: overt, covert, and veiled. Overt cases of connection explicitly engage 
with or point to Jesus or another Christian figure or theme. In covert cases of 
connection, the literary engagement with Christian literary motifs and narra- 
tives is interwoven into the rabbinic text with no explicit indication of this 
connection. In veiled cases of connection, there is an overt engagement with a 
non-rabbinic figure or idea, marked as such, but the Christian character of the 
figure or idea is veiled. Within these categories, we have noted several types of 
engagement from polemical to neutral to accepting. 

As for the modes of transmission of cultural materials from the Christian 
West to the rabbinic East, some overt cases exhibit only a general awareness 
of, for example, New Testament traditions. But others contain specific details 
that can sometimes point to the source of the tradition, such as the date of the 
crucifixion, which clearly derives from the Gospel of John. In cases where 
the Christian context is either covert or veiled, the identification of motifs 
and theological positions that are unusual in rabbinic literature but common 
in Christian writings — such as the veneration and translation of saintly rel- 
ics, monastic practices and values, and biblical interpretations that support 
Christian beliefs — can help us uncover the Christian source of a tradition. 

In each of these cases, answering the question of the mode of transmis- 
sion requires scholars to proceed backward, as it were, turning to the question 
of transmission only after identifying the connection between two passages 
and examining each tradition on its own. Once we have sifted through the 
contexts of the passages themselves, only then can we begin to draw conclu- 
sions regarding their historical circumstances. In other words, the texts must 
instruct us as to their history, rather than the reverse. In the examples cited 
here, the history of the rabbinic period — Jewish, Christian, and the points of 
contact between the two cultures — has been constructed almost exclusively 
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from the texts themselves. Even when external, historical evidence confirms 
interreligious contact, it rarely sheds light on the nature or substance of these 
interactions. This is discovered precisely through identifying shared traditions 
that provide evidence of their transmission from one culture to the other. As a 
result, baseline historical assumptions must be reviewed and revised time and 
again in light of new textual evidence. 

We should not deny the possibility of Christian written texts falling into the 
hands of the rabbinic authors. Nor should we deny the interesting possibil- 
ity of meetings between Christians and Jews in Babylonia over the course of 
the formation of the Babylonian Talmud. The simple comparison between the 
maps of Jewish and Christian populations in the Persian Empire must allow for 
such possibilities.6> Moreover, talmudic passages discussing the handling of 
Christian Gospels, such as bShab u16a-b, clearly suggest that at least some had 
access to the Gospels. However, it is highly likely that the transmission of cul- 
tural materials occurred informally, too, which suggests the need for additional 
analytical tools that are suited to the study of informal transmission processes. 
And indeed, it appears that the field is now moving in this direction as a com- 
plement to the traditional focus on texts. 

Recently, scholars have demonstrated the benefits of considering the role of 
orality in the composition and transmission of rabbinic materials, such as Galit 
Hasan-Rokem,®® Martin Jaffee,” Elizabeth Alexander,®* and David Nelson.®9 
Hasan-Rokem draws on the methods of folklore studies, ‘a textual practice 
which is foremostly rooted in oral presentation, and ... represents a constant 
dialogue and dynamics between the oral and the written forms of expression.” 
The diverse and focused textual analyses of Jaffee, Alexander, and Nelson con- 
tribute to a better understanding of the formulation, fluidity, and evolution of 
rabbinic texts, and offer a better understanding of the interplay of orality and 
writing in the interaction with non-rabbinic traditions. 

The possibility that the information about Christian traditions in the New 
Testament may have become known to the rabbis through Christian liturgical 
processions should also be considered.” Even before the Council of Nicaea 
(325 CE), and more prominently after, processions were practiced in times 


65 Jullien (ed), Le monachisme syriaque, 11; Gafni, ‘Political, Social’. 

66 Hasan-Rokem, ‘Narratives in Dialogue’. 

67 Jaffee, Torah in the Mouth. 

68 Alexander, Transmitting Mishnah, 38-57. 

69 Nelson, ‘Orality and Mnemonics’. 

70 Ibid, no. 

71 This possibility is rarely discussed in rabbinic scholarship. For one such example, see 
Fraade, ‘Temple as a Marker’, concerning the rabbinic traditions about the temple vessels; 
see also Boustan, ‘Spoils of the Jerusalem Temple’. 
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of crisis (natural disasters, war) and incorporated into celebrations such as 
Easter and Christmas. Biblical readings would ‘fit the right text to the right 
moment’ and lections from the Gospels ‘narrated the events celebrated’ in 
major festivals.’* Pilgrims to Jerusalem tell of festival processions in various 
holy spaces throughout the land, accompanied by readings from Scripture, 
including, at Easter, the passion narratives. Like their precursors in the ancient 
world, these festival processions ‘took over the city space and presented the 
celebrating group to the town’.”3 Some included public venerations of the cross 
and other relics. All of these can be viewed as a possible route of transmission 
for Christian traditions into rabbinic circles.”4 Jews may have absorbed details 
of the Gospel narratives from the ritual and liturgical aspects of these public 
processions, with their special streetlights, entrance through the city gates, and 
other festive features.” 

This attention to ritual and liturgical activity and the role of orality demon- 
strates the possibility of multiple, varied pathways of transmission and inter- 
cultural exchange in late antiquity. These new approaches suggest that research 
into the connections between Christian traditions and the Babylonian Talmud 
is in its infancy. The more cases that are identified and examined using sophis- 
ticated and sensitive tools, the more precisely we will be able to answer the 
following questions: How much Christianity is reflected in the Bavli? What can 
we learn about the rabbinic composers of these traditions and their knowledge 
of, and familiarity with, the Christian world around them? How exactly did the 
connections between the Christian and rabbinic corpuses evolve? 
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CHAPTER 9 
The Sasanian East and the Babylonian Talmud 


Yishai Kiel 


Introduction 


This chapter is devoted to the Sasanian context of the Babylonian Talmud 
(henceforth ‘Talmud’ or ‘Bavli’). While the Talmud is, first and foremost, a rab- 
binic work, a link in an unbroken chain of rabbinic tradition, it cannot be prop- 
erly comprehended in isolation from the broader cultural fabric of the late 
ancient world in which it was produced. Unlike the vast majority of the early 
rabbinic corpus, which was produced in Roman Palestine, the Bavli is uniquely 
situated at the crossroads of East and West, and, as such, it embodies and 
reflects both Greco-Roman and Sasanian impact. While the Greco-Roman con- 
text of rabbinic literature (including the Bavli) was explored in chapters 6-8, 
this one turns to the ambient Sasanian or Syro-Mesopotamian culture in the 
context of which the Bavli took shape. 

Exploring the significance of this context goes beyond the attempt to eluci- 
date talmudic references to the surrounding culture or to decipher the mean- 
ing of some 250 Iranian loanwords contained therein. In fact, the Talmud in its 
entirety can be read as a Sasanian work, an integral part of the mosaic com- 
posing Syro-Mesopotamian culture. It is, at one and the same time, part of an 
internal rabbinic conversation and a product of the local Sasanian culture. The 
Babylonian rabbis were not so much ‘influenced’ by (or, otherwise, ‘resistant’ 
to) the surrounding Sasanian culture as much as they were part and parcel of 
it, while striving to negotiate their deeply entrenched rabbinic heritage with 
local identities and concerns. The Sasanian context of the Talmud should be 
seen, therefore, not simply as an appendage to its internal analysis, but rather 
as an inherent part of its meaning. 

And yet, insofar as the history of scholarship is concerned, there is an imbal- 
ance between the study of the Greco-Roman and Syro-Mesopotamian contexts 
of the Talmud. From the very beginning of the critical study of rabbinic lit- 
erature, the encounter between rabbinic culture and the Greco-Roman world 
(including Greek and Latin forms of Christianity) occupied a central place in 
the scholarly agenda of talmudists, as the linguistic, socioeconomic, cultural, 
and religious dimensions of Greco-Roman culture provided invaluable data 
for understanding rabbinic literature. Recent work by Daniel Boyarin, Richard 
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Kalmin, and Richard Hidary has demonstrated, moreover, that the impact 
of Greco-Roman culture on rabbinic literature is by no means limited to 
Palestinian rabbinic works, but extends to the Bavli as well.! When compared 
against the ‘classical’ orientation dominating the field of Rabbinics from its 
inception, the study of the Syro-Mesopotamian context of the Talmud was, 
until very recently, underrepresented.” 

Recent years have brought winds of change, as scholars began to explore 
the Syro-Mesopotamian context of the Talmud more systematically, especially 
insofar as the Syriac Christian and Zoroastrian materials are concerned. The 
Sasanian East was remarkably diverse — ethnically, culturally, and religiously — 
and was home to a host of religious cultures, which included not only Jewish, 
Christian, and Zoroastrian communities, but also Manichaean, Mandaean, 
Hindu, Buddhist, and other religious minorities.? These communities were 
neither isolated nor autonomous, but were rather interconnected in various 
ways.* Not unlike members of other religious groups, the rabbis, authors, trans- 
mitters, and redactors of the Talmud shared deep structures of meaning with 
their neighbors, as they sought to negotiate their deeply entrenched rabbinic 
heritage with broader cultural identities. 

The study of the Talmud in its Sasanian context is, for the most part, a textual 
endeavor. This does not mean, however, that textual connections are detached 
from historical reality. On the contrary, texts are a form of discourse and, as such, 
are inextricably linked to broader sociocultural realities. It is possible (and even 
likely) that at least some of the textual intersections that will be discussed in this 
chapter are rooted in, and facilitated by, specific historical interactions that took 
place in the Sasanian period. Along these lines, Shai Secunda has attempted to 
outline some of the possible channels of cultural interaction that enabled the 
exchange of ideas. Beyond the possibility of encounters in the ‘marketplace’ and 
the routes of intermarriage and conversion, Secunda explores the talmudic pro- 
hibition against learning from a Zoroastrian priest (bShab 75a)° and the ambigu- 
ous venue of the bei adeidan (bShab u6a)® as possible sites of cultural interaction 
between Jews and Zoroastrians in Sasanian Babylonia for the purpose of mutual 


1 For Greco-Roman culture and the Talmud see Boyarin, ‘Hellenism in Rabbinic Babylonia’, 
336-63; idem, Socrates, 133-40. Cf Becker, ‘Positing’. See also Kalmin, Jewish Babylonia, 3-17; 
idem, Migrating Tales, 1-23. 

2 For a brief survey of earlier scholarship see Secunda, Iranian Talmud, 10-14; Herman, 
‘Ahasuerus’, 284-88. 

3 For notable surveys and syntheses see, e.g., Shaked, Dualism; Morony, Iraq after the Muslim 
Conquest, 280-384; Pourshariati, Decline and Fall, 321-95; Crone, Nativist Prophets, 279-388; 
Secunda, Iranian Talmud, 16-28. 

4 See Payne, A State of Mixture; Simonsohn, Common Justice, 25-62. 

Secunda, Iranian Talmud, 42-50. 

6 Ibid., 50-63. 
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learning or religious disputation. Similarly, Secunda views certain talmudic sto- 
ries narrating encounters between rabbis and minim as possible evidence for 
polemical realities in the Sasanian period.” Along these lines, certain scholars 
have presumed that very ‘real’ historical interactions between Christians and 
Jews — whether rabbinic or not- in Sasanian Babylonia underlie the textual 
affinities between the Talmud and Christian literature.’ While these and other 
channels of cultural interaction remain a viable possibility, there is, admittedly, 
very little we can actually say about such encounters. 

Aware of the difficulty that inheres in any attempt to reconstruct a sociocul- 
tural reality on the basis of the literary evidence at our disposal, many schol- 
ars tend to focus instead on textual connections and intersections, such as the 
literary construction of the Sasanian ‘other’ in the Talmud, direct and indirect 
talmudic references to non-rabbinic Sasanian culture, covert and disguised 
connections with non-rabbinic Sasanian sources, and the exploration of paral- 
lels attesting to a shared religious, legal, cultural, and exegetical space common 
to the rabbis and their neighbors. 

Finally, it must be stressed that the study of the Bavli in its Sasanian context 
cannot be detached from other critical methodologies employed in the field 
of rabbinic studies. When we are able to determine, for example, by means of 
diachronic and stratigraphic analysis, that a particular tradition contained in 
the Bavliis peculiar to Babylonian rabbinic culture (whether to the Amoraic or 
anonymous layers thereof),? a contextual analysis can at times illuminate and 
inform the philological-historical evidence. However, the contextual perspec- 
tive must not be limited to instances of textual, legal, or ideological evolution, 
as even the decision to preserve and reproduce Palestinian rabbinic tradi- 
tions in the Bavli can be informed, on occasion, by the local Sasanian context.!° 
The study of the Talmud in its Sasanian context, moreover, often accentuates 
important dimensions within the rabbinic discourse itself, such as the dynam- 
ics of law and narrative or various aspects of the rabbis’ identity politics. 

The chapter discusses the broader significance of talmudic discussions of 
Persians, Persian culture, Sasanian royalty, its bureaucracy, and its priesthood; 
the Talmud’s use of Iranian loanwords; talmudic engagement with Sasanian 


7 Secunda, ‘Reading the Bavli’, 334. 


8 See, e.g., Koltun-Fromm, Jewish-Christian Conversation and Michal Bar-Asher Siegal in the 
previous chapter. 

9 For a summary of diachronic and stratigraphic methods of analysis see Kiel, Sexuality, 
14-16. 


10 See, e.g., Secunda, Iranian Talmud, 139-40: ‘One must carefully consider how the re- 
utterance of rabbinic texts may have resonated within the intertextual space of Sasanian 
Babylonia, despite the fact that many of the sources in the passage originally stem from a 
Palestinian rabbinic context’. 
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law, its institutions, and technical terminology; the Zoroastrian context of tal- 
mudic ritual taxonomies and classifications; the Iranian context of talmudic 
narratives and myths; the affinity between the Babylonian rabbinic academy 
and its distinctive scholastic culture and the East Syrian Christian school move- 
ment; the connections between talmudic devotional and religious expressions 
and the corpus of the Persian Martyr Acts; the exegetical affinity between the 
Talmud and Syriac authors such as Aphrahat and Ephrem; talmudic law and 
the Syriac legal tradition; the Talmud’s engagement with gnostic, and espe- 
cially Manichaean and Mandean, thought; and, finally, the ties connecting 
talmudic lore with late cuneiform traditions relating to astronomy, astrology, 
mathematics, omens, medicine, and magic. 


Thinking with Persians 


The Bavli contains several references to Persians, Sasanian royalty, its bureau- 
cracy, and its priesthood." In some cases, the Talmud reflects confrontational 
and polemical engagement with the Sasanian ‘other’, real or imagined, who 
functions as a foil against which the rabbis attempt to construct their identity. 
In other cases, the Talmud reflects a more profound dialogue with the Sasanian 
‘other’, in the course of which shared religious spaces are carved and the ‘other’ 
is valued. In still other cases, the Talmud simply finds the ‘other’ useful to think 
‘with’, a tool used in the context of internal reflection on rabbinic concerns 
and values. 

A brief talmudic passage, demonstrating the complexity of the Talmud’s 
engagement with the Sasanian ‘other’ is recorded in bBer 8b. The passage eval- 
uates the eating habits, bathroom manners, and sexual etiquette of Persians in 
the context of a rabbinic disagreement about the moral value of Persians and 
their culture. 


It was taught (in a baraita): Rabban Gamliel said: On account of three 
things, I admire the Persians. They are modest in their eating (habits), 
in the restroom, and in another matter (i.e., sex). ‘I have summoned my 
consecrated ones (mekudashai)’ (Isa 13:3) — Rav Yosef taught: These are 
the Persians who are ‘designated’ (mekudashin) for Gehenna. 


11 For talmudic reflections on Persians and the Zoroastrian priesthood see below. For refer- 
ences to Sasanian royalty and its bureaucracy see, e.g., Secunda, Iranian Talmud, 100-106; 
Mokhtarian, ‘Authority and Empire’; Rubenstein, ‘Martyrdom’, 198-204; Herman, ‘In 
Honor’; idem, ‘Persia’; idem, Prince without a Kingdom. 
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In this passage, the Palestinian Tanna Rabban Gamliel expresses his admi- 
ration of the modesty displayed by Persians during the performance of cer- 
tain bodily functions (eating, urinating, and sexual intercourse), whereas the 
Babylonian Amora Rav Yosef, based on a playful exegesis of Isa 13:3 (‘I have 
ordered my designated ones [mekudashai|’), portrays a negative image of the 
Persians, depicting them as designated (mekudashin) for hell. While the plain 
sense of the verse (upheld by Rav Yosef’s exegesis) clearly assumes that meku- 
dashai means ‘my designated ones’, for Rabban Gamliel this term echoes the 
notion of sanctification and holiness (kedusha). On the other hand, Rabban 
Gamliel’s interpretation confirms the positive designation of the Persians 
reflected in the verse, while Rav Yosef reinterprets the verse in a negative 
fashion. Indeed, the literary situating of Rabban Gamliel’s praise of Persian 
modesty immediately prior to Rav Yosef’s interpretation of Isa 13:3 is likely 
intended to imply that, according to the former, the Persians partake, in some 
sense, in the idea of the sacred on account of their modest behavior.” 

It is not altogether clear whether Rabban Gamliel’s admiration for Persian 
modesty reflects an authentic Palestinian rabbinic tradition connected, per- 
haps, with broader tendencies in the Greco-Roman world to romanticize ori- 
ental practices and beliefs, or rather a pseudo-attribution to a Palestinian 
Tanna, in which case the statement would be reflective mainly of Babylonian 
rabbinic currents. Without denying the possibility that the diverging positions 
of Rabban Gamliel and Rav Yosef are meant to reflect broader tendencies char- 
acteristic of the Palestinian and Babylonian centers, it is likely that the jux- 
taposition of these statements in the Bavli— and there alone — is reflective, 
first and foremost, of Babylonian rabbinic concerns. Both the position of Rav 
Yosef and that of Rabban Gamliel represent tendencies within Babylonian rab- 
binic culture. 

This conclusion is strengthened by the fact that the reference to Persian 
modesty exhibited in table etiquette, restroom manners, and sexual customs 
corresponds with actual Zoroastrian practices. The reference to modesty in 
table etiquette is likely connected with the ritual of silence practiced during 
Zoroastrian meals or with Zoroastrian ethical teachings concerning eating in 
moderation.'* The notion of restroom manners is likely connected with the 


12 See Benovitz, BT Berakhot Chapter 1, 335. See also Secunda, Iranian Talmud, 66-70. 

13 For these tendencies see, e.g., Cohen, ‘Hellenism in Unexpected Places’, and Secunda, 
Iranian Talmud, 68. 

14 For talmudic engagement with Persian table manners, see Herman, ‘Table Etiquette’; 
on this tradition in particular, see 172-73, nug. See also Shaked, ‘No Talking’. For the 
Zoroastrian prohibition against talking during a meal see, e.g., Sayist nē Sayist 4.9, 5 (ed 
Tavadia, 89, 91-95); Dadestan i Dénig 39 (ed Jaafari-Dehanghi, 164-69, 231-32); Boyce — 
Kotwal, ‘Zoroastrian’; Williams, ‘Baj. For Greek, Arabic, and Mandaic references to this 
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Zoroastrian concern for the proper method of urination, which ideally took 
place in a crouching position while caution was taken not to urinate on one’s 
shoes or clothes. 

As for sexual etiquette, Yaakov Elman has suggested that the critique voiced 
by Rav Yosef in this passage is related to yet another tradition reported in his 
name, which rejects an ostensibly Persian custom to have sex while clothed, 
under the assumption that a husband must satisfy his wife sexually via ‘close- 
ness of flesh’ (bKet 48a).!¢6 It is likely that this depiction is connected with the 
Zoroastrian instruction that the Austig (ritual girdle) and sabig (ritual shirt) be 
worn at all times.!” In the Pahlavi texts, not wearing these garments is regarded as 
‘going about open, untied’ (wisad-dwarisnih) and ‘naked’ (brahnag).!8 According 
to the author of Sayist nē Sayist, even when one goes to sleep at night and pre- 
sumably also during sexual intercourse, these ritual dress items must remain 


Persian custom, see Herman, ‘Table Manners, 176-77, n137. It is also possible that the 
tradition attributed to Rabban Gamliel refers not to the custom of eating in silence but to 
the Zoroastrian principle of eating in moderation (connected with the ethical principle 
of paymān). See, e.g., Sayings of Adurbad son of Mahraspand 7-8 (trans Skjeerva, in Spirit 
of Zoroastrianism, 199): ‘Eat in moderation, so that you may be long-enduring. For eating 
in moderation is best for the body and speaking in moderation best for the soul’. The 
notion of Persian moderation also underlies the description of Xenophon, The Education 
of Cyrus 5.2.17 (trans Vasunia, in Zarathushtra, 186): ‘No Persian, who has received the 
proper education, would even allow his eagerness for food or drink to become conspicu- 
ous. He would neither gaze at it nor snatch at it’. 

15 See de Jong, Traditions of the Magi, 417-19; Pahlavi Videvdad 18.44 (ed Moazami, 414-17); 
Zand i fragard i jud-déw-dad [614-15]; Sayist nē Sayist 10.5 (ed Tavadia, 127); Pahlavi Rivayat 
11.3 (ed Williams, 1:72-73, 2:23). For related Islamic injunctions, see Burton, ‘Qur’an and the 
Islamic Practice of Wudū’”, esp 41-44. See also bNid 13a; bYom 29b-30a; bMeg 27b; bBer 
40b; yBer 9:5 14c; Ammianus Marcellinus, Roman History 23.6.79 (trans Vasunia, 181): ‘In 
addition, it is not easy to see Persians who urinate (while) standing or openly withdraw- 
ing for the purpose of satisfying the demands of nature. Thus, they avoid with great care 
these and other disgraceful actions’. Cf Pliny, Natural History 28.69 (trans Vasunia, 180); 
Hesiod, Works and Days, 727-32; Xenophon, Education of Cyrus 1.2.16, 8.1.42, 8.8.8—1. And 
see Brodsky, Bride, 363-67. 

16 See Elman, “He in His Cloak”, 140-41. Cf Boyarin, Carnal Israel, 48-49, n29. 

17 On the kustig see, e.g., Stausberg, ‘Significance’; Peck, ‘Belts’; de Menasce, ‘Early Evidence’, 
17-18. On the possible impact of the Austig on Babylonian rabbinic culture see Shaked, 
‘No Talking’. 

18  Videvdad 18.54 refers to going about ‘not girdled’ (anaiGiidsta) and ‘not dressed, wearing’ 
(anabdata). The Pahlavi sources use the term ‘going about open, untied’ (wisad-dwarisnih) 
for the state of being without a ritual girdle (Austig) and ‘naked’ (brahnag) for the state 
of being without the ritual shirt (Sabig). See, e.g., Dénkard 5.9.12 (ed Madan, 443; ed 
Dresden, 345-46); Bundahi8n 31.18 (ed Anklesaria, 266-67); Dadestan i Dénig 39.1, 3 (ed 
Jaafari-Dehaghi, 164-65): ‘when one walks about open (i.e., without a kustig) or naked 
(i.e., without a Sabig)’. 
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on.!9 Indeed, such intimate knowledge of Persian culture likely stems from a 
Babylonian rabbinic provenance. 

One way to interpret the conflicting views attributed to Rabban Gamliel and 
Rav Yosef is in terms of ‘accommodation’ versus ‘resistance’ to Persian culture.?° 
But there is more to it. The debate over the status of Persians and their cul- 
ture notwithstanding, it would seem that the ‘real’ concern of this passage has 
to do with constructing rabbinic identity vis-a-vis the Persian ‘other’. Read in 
this light, Rabban Gamliel seems to reflect an inclusive perception of Jewish 
identity, which constructs relatively ‘permeable’ boundaries around the sacred 
community of Israel. In this context, a shared space of holiness is carved out, 
in which Persian notions of proper sexual etiquette can be incorporated into 
the biblical ideal of holiness. Rav Yosef, on the other hand, seems to exhibit 
an exclusive perception of Jewish identity, which demarcates and safeguards 
the boundaries of Israel, by excluding the possibility that Persian customs can 
manifest holiness. Construing the competing positions in the Talmud in terms 
of accommodation versus resistance to Persian culture, although true in part, 
misses the broader significance of this discussion in terms of appreciating the 
Babylonian rabbinic negotiation of identity politics vis-a-vis the Persian ‘other’. 

Another example of the complexity of the Bavli’s engagement with the 
Sasanian ‘other’ is its discussion of the Zoroastrian priesthood.”! The Bavli uses 
the term ‘amgusha,?? alongside havara (811), to refer, either generically or 
specifically, to the Zoroastrian clergy. In some talmudic sources, the magi are 
depicted in generic terms as magicians (see, e.g., bMK 18a identifying Pharaoh 
as a magus), while in others they bear more distinctive features connected 


19  Šāyist nē Sayist 4.13 (ed Tavadia, 90): ‘When one goes to sleep at night, one should keep 
the šabīg and kustig, for there is more protection for the body and it is better for the soul’. 
Similarly, in a later Persian text: ‘Another thing: When approaching a woman (for inter- 
course), (one should) have the sudra (= sabig) on one’s breast, and the kusti (= kustiq) 
tightly on the sudra, and from the navel to the feet, (one should) be naked. If not, it will 
be a sin’ (Manuscript M 55, f. 5r). 

20 Elman, ‘Middle Persian Culture’. 

21 For the different functions and titles of the Zoroastrian priesthood - among which 
are the scholar-priest (hérbed), priestly student/reciter (hawist), ritual priest (asro), 
judge (dadwar), spiritual authority/confessor (rad and dastwar), and administrative 
priest (mow, mowbed, mog) — see, e.g., Daryaee, Sasanian Persia, 126-33; Gignoux, ‘Pour 
une esquisse’; Russell, ‘Sage’; Shaked, ‘Administrative Functions’; Kreyenbroek, ‘On the 
Concept of Spiritual Authority’. 

22 Jewish Babylonian Aramaic XWZ); related to Old Pers. magu-; Gr. uáyoç; Lat. magus; 
Syriac era x; Parthian mgw-; and Pahlavi mow and mog. See E.S. Rosenthal, ‘For the 
Talmudic Dictionary — Talmudica Iranica, 74, n25. 

23 Drawn from the biblical phrase hover haver (Deut 18:11). See E.S. Rosenthal, ‘Talmudica 
Iranica’, 71-72, n23. 
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with the Zoroastrian priesthood. While in most talmudic sources, the magi are 
portrayed in negative, hostile, and unflattering terms (see, e.g., bKid 72a, por- 
traying the magi as angels of destruction; bSan 98a and bShab 139a, connecting 
the magi with haughtiness; bPes 113b, describing the magi as hateful), in others 
they are portrayed in more neutral terms (see, e.g., bYom 35a and bHul 62b, 
associating the magi with the ambiguous term 7172).*4 While some talmudic 
references to the magi reflect confrontational and polemical engagement, in 
the course of which the rabbis attempt to construct their identity against the 
foil of a real or imagined Zoroastrian ‘other’, in other cases the Talmud draws 
the magi closer, by thinking ‘with’ the magi and appropriating their figure to 
reflect on internal rabbinic concerns. 

bShab 75a records a dispute between the third-century rabbinic authorities 
Rav and Shmuel concerning the nature of ‘Magianism’ (‘amgushata, NWYN): 
one position holds that it is connected with sorcery (harashei, *w7n), while the 
other holds that it is connected with blasphemy (gidufei, °5173). The debate is 
connected in the Talmud with a statement attributed to Rav Zutra b. Tuvia in 
the name of Rav, according to which one who learns as much as a single utter- 
ance/word (davar) from a magus is liable to the death penalty (although, to be 
sure, this extreme rhetoric is used rather freely in rabbinic literature). It is pos- 
sible to understand these rabbinic statements as broadly situated within the 
context of Greco-Roman depictions of magi as magicians and sorcerers. It is 
also possible, however, that the Talmud is grappling here with the peculiarities 
of Zoroastrian priestly recitation of the Avesta and Zand.”> The latter inter- 
pretation is especially likely for the editorial layer of the discussion, in which 
context the redactors attempt to define the halakhic status of ’amgushata, that 
is, whether it should be classified as a form of sorcery, in which case it may 
be taught but not practiced, or as a form of blasphemy, in which case it may 
neither be taught nor practiced. It must be stressed, however, that rabbinic 
reflection on the halakhic status of Zoroastrian priestly recitation does not 
necessarily imply actual learning encounters between Zoroastrians and Jews.”6 

In several talmudic passages, the magi are more closely associated with dis- 
tinctive Zoroastrian features. Thus, bBB 58a refers to ‘a magus (‘amgusha) who 
used to exhume the deceased’, which is likely a reference to the Zoroastrian 
religious obligation to exhume corpses so as to circumvent the contamina- 
tion of the sacred earth, a practice amply attested in Zoroastrian, Christian, 
and Jewish sources in antiquity.2’ Similarly, bSan 39a reports that ‘a magus 


24 ~~ For this term see Secunda, Iranian Talmud, 89-90, and Kiel, ‘Halakhic Approach’. 
25 Secunda, Iranian Talmud, 44. 

26 Cf ibid., 42-50. 

27 Herman, “Bury My Coffin Deep!” 
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C?amgusha) said to Amemar: From your waist upwards belongs to Hormiz 
(= Ohrmazd), from your waist downwards belongs to Ahreman;, thus attribut- 
ing to the magi not simply a dualistic mindset, but a distinctive theology of 
anatomically based dualism characteristic of contemporaneous Zoroastrian 
thought. Another passage (bSot 22a), which is part of a broader talmudic 
discussion concerning the relative merit of recitation versus analytical study 
of the oral Tora, associates the Tanna (rabbinic reciter/transmitter of tradi- 
tions) with the magus, reasoning that ‘the magus mumbles (ratin ‘amgusha), 
but does not understand what he is saying, and (similarly) the rabbinic reciter 
recites (tanei tanna) and knows not what he is saying’. Indeed, a similar tension 
between reciters and those engaged in analytical study is attested in Pahlavi 
and Syriac literature,2® while the very same terminology (retna, tanna) and 
imagery are employed in the Syriac work, the Life of 186‘sabran, penned by the 
catholicos [86‘yahb 111 circa 620 CE, to describe Zoroastrian priestly activity.3° 
In this case, the rabbis find the magi simply useful ‘to think with’. 

Although the Talmud generally distinguishes the magi (‘@mgusha and havara) 
from Persians (parsa’ei) at large (see, e.g., bKid 72a), the discussions occasion- 
ally overlap, as some of the talmudic references to Persians and their customs 
reflect rabbinic engagement with distinctively Zoroastrian priestly features. 
Thus, as we have seen, bBer 8b describes the Persians as modest in eating hab- 
its, the restroom, and sex, echoing distinctive Zoroastrian priestly customs. 


Speaking Persian 


The Talmud includes approximately 250 Iranian loanwords, considerably fewer 
than the thousands of Greek and Latin words it contains. Many of the Iranian 
loanwords were listed and studied by Shaul Shaked, Michael Sokoloff, and 
others.3! We must keep in mind the possibility that the Talmud originally 
contained some more Iranian loanwords, which did not survive the process 
of textual transmission. This possibility must at least be entertained, as even 
the Iranian terms that survived the process of textual transmission sometimes 


28 Secunda, Iranian Talmud, 136-37. 

29 Vidas, Tradition, 150-66. 

30 E.S. Rosenthal, ‘Talmudica Iranica’, 72-73, n23; Greenfield, ‘NWYN PVT. For a comparison 
of this passage from the Life of I8d‘sabran and a rabbinic story recorded in Ecclesiastes 
Rabba (7.8), see Kiperwasser, ‘To Convert a Persian’; Kiperwasser — Ruzer, ‘Zoroastrian 
Proselytes’. 

31 See, e.g., Shaked, ‘Aramaic iii’; idem, ‘Iranian Elements’; idem, ‘Items of Dress’; idem, 
‘Between Iranian and Aramaic’; Sokoloff, Dictionary; Mokhtarian, Rabbis, Sorcerers, Kings, 
and Priests, 57-66; Kwasman, ‘Loanwords’. 
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appear in only a few textual witnesses (or even a single witness), while the 
other witnesses contain corrupted or undecipherable forms of the Iranian 
term or an Aramaic translation.3? But even if the Talmud originally contained 
several dozen more Iranian terms, this would hardly change the statistics. 

For some scholars, the use of Iranian loanwords — or the lack thereof — 
provided a quantifiable way to measure the extent of the rabbis’ ‘accultura- 
tion’ to the surrounding Sasanian world, whether in terms of individual rabbis 
or in the context of the Talmud at large.33 Others have stressed, however, that 
the use of Iranian terminology cannot be used as a proxy for measuring 
‘acculturation’34 since the employment of Iranian (rather than Hebrew or 
Aramaic) often accomplishes a literary objective, such as the evocation of par- 
ticular cultural images and associations. For example, Iranian words are some- 
times used to evoke upper-class or authoritative imagery when describing the 
Sasanian nobility, its kingship, or the Jewish exilarch.*° The study of Iranian 
terminology in the Talmud must not be limited, therefore, to a mere linguis- 
tic analysis, since the literary choice to employ an Iranian term often bears 
broader cultural implications that might not be evident at first sight.36 Iranian 
terms may function in this regard as ‘trigger words,*” eliciting a range of cul- 
tural possibilities and associations that can easily be missed. 


Sasanian Law 


Following the lead of Yaakov Elman and Maria Macuch, several studies have 
been devoted to the study of talmudic law in its Sasanian context.38 In some 
cases, the Talmud explicitly alludes to Sasanian law and its institutions, using 


32 The medieval copyists of the talmudic manuscripts often replaced obscure Persian terms 
with Aramaic words. See, e.g., D. Rosenthal, ‘Addenda’, regarding the replacement of the 
term arzdanig with an Aramaic phrase in most textual witnesses of bTam 32a-b. 

33 For those seeking to limit the extent of Iranian impact on the Talmud based on linguistic 
evidence see, e.g., Brody, ‘Parallelomania?’, 211; Neusner, ‘How Much Iranian’, 184; Gafni, 
‘Babylonian Rabbinic Culture’, 242-43. Cf Elman, ‘Acculturation, 48. 

34 See Gross, ‘Rethinking’, 305, who emphasizes that even rabbis who were classified as 
‘resistant’ by Elman are depicted as using Persian terms, while no one really seems to 
have an issue with the use of Persian per se. Thus, even Rav Yosef (an ostensibly ‘resistant’ 
rabbi) is recorded as saying: ‘Why use Aramaic (NJN) in Babylon? Either use the holy 
tongue or Persian’ (bBK 82b—83a). 

35 See Gross, ‘Rethinking’; Herman, Prince without a Kingdom, e.g., 215, n29; Mokhtarian, 
‘Sasanian Context’, 126. 

36 Kiel, ‘Redesigning’, 190-92. 

37 Paraphrasing Septimus, ‘Trigger Words’. 

38 See, e.g., Macuch, ‘Allusions’ 100-11; eadem, ‘Iranian Legal Terminology’; Elman, ‘Marriage’; 
idem, ‘Returnable Gifts’; idem, “Up to the Ears in Horses Necks”. 
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the term dina de-parsa’ei (Persian law),3° or employs a technical legal term — 
either in its original Iranian form or in direct Hebrew/Aramaic translation — 
making it somewhat easier to trace the connections between talmudic and 
Sasanian law. In other cases, however, the Talmud contains no explicit men- 
tion of Sasanian law, but a diachronic analysis of the legal development of the 
rabbinic tradition calls for its contextual analysis in light of Sasanian law. 
There are a number of explicit talmudic references to Sasanian law, its insti- 
tutions, and legal classifications. An allusion to the internal hierarchy of the 
Sasanian court system can be found in bBK 13b-114a, where the Talmud accu- 
rately distinguishes between two types of Sasanian courts: bei dina de-magista 
(Magian court) and bei da(d)war (judicial [civil] court).4° This division can 
be mapped onto a classification found in the Sasanian collection of (real and 
hypothetical) case law — the Madayan 1 hazar dadestan (The book of a thou- 
sand judgments)" — in a chapter entitled Dar í éwarth t kar-daran (chapter 
on the jurisdiction of the office-holders) which outlines the purview of the 
judicial authority of the dadwar as opposed to that of the mowbed and rad.*” 
Bavli Eruvin 62a records the Sasanian legal term muhr í wawarigan (valid 
seal), which refers to a legal document bearing the valid seal of an official of the 
judiciary, as opposed to a document which bears only the seal of witnesses;*4 
bBB 173b alludes to the Sasanian law of suretyship (payéndanih), which permits 
a creditor to exact payment from the guarantor when the debtor is insolvent;*+ 
bGit 28b records the Sasanian legal term pursisn-namag (record of question- 
ing/investigation), a court transcript in criminal cases;+5 bNed 62b refers to the 
office of abda de-nura (servant of the fire), which is likely an Aramaic transla- 
tion of the administrative function of the bandag i ataxs (servant of the fire) in 
the Zoroastrian fire temple;*® bAr 28a and bKid 6ob record the technical term 


39 See bBB173b, bBK 58b, bBM 28b, bShev 34b; Secunda, Iranian Talmud, 93-100. 

40 See also bAZ 26a; bGit 58b; Spicehandler, ‘Dina de Magista’; Secunda, Iranian Talmud, 
90-93. 

41 The Mādayān i hazar dādestān (Book of a thousand judgements), a collection of real 
and hypothetical case law, was compiled in the first half of the seventh century prior to 
the Islamic conquest of Iran. For a critical edition and German translation see Macuch, 
Das sasanidische Rechtsbuch; eadem, Rechtskasuistik. See also eadem, ‘Madayan t hazar 
dadestan’, online edition available at http://www.iranicaonline.org/articles/madayan-i 
-hazar-dadestan. 

42 For this chapter see Macuch, Das sasanidische Rechtsbuch, 189. 

43 Macuch, ‘Allusions’, 105; eadem, ‘Iranian Legal Terminology, 92-98. 

44 Macuch, ‘This Is the Law of the Persians’; Secunda, Iranian Talmud, 93-94. 

45  Macuch, ‘Allusions’, 106; eadem, ‘Iranian Legal Terminology’, 98-100 (for the criminal pro- 
tocol (pursisn-namag), the civil protocol (saxwan-namag), and the oath-taking protocol 
(yazisn-namag). 

46  Macuch, “Servant of the Fire”. 
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dastwar, which in the context of property law refers to the possession of a legal 
right to the fruit, but not necessarily the principal;*” bGit 40a records the term 
dastgird (Xn 07), in the sense of an estate that includes livestock and slaves, 
as opposed to simply land (zamig);#8 bMen 41a (cf also bBK 56a)*9 records the 
Iranian term čārag ([?]P180), which refers to ‘a way out’ or a ‘loophole’ in a 
technical legal sense.°° 

Something resembling ‘comparative law’ is evident in the Bavli in the con- 
text of a discussion of the law of lost property, in which the talmudic instruc- 
tions are explicitly situated in the context of both Sasanian and Roman law.*! 


R. Assi found a money bag of dinars. A Roman saw him and noticed that 
he was apprehensive. He said to him: ‘Take it for yourself. We are not 
Persians who say lost property goes to the king’. 

bBM 28b 


Shai Secunda juxtaposed this story with the Theodosian Code, on the one 
hand, and the lost Zoroastrian Apédaganestan, on the other hand: 


Theodosian Code x 18.1-3 

If any person under the inspiration of Divine Providence or the leader- 
ship of fortune should find a treasure-trove, we allow him to enjoy his 
find without any fear.52 


Dénkard 8.39.14 
And about him, the keeper of lost property, informing the town leader 
(deh salar) when stray sheep and large cattle arrive in the region.5% 


47 Macuch, Iranian Legal Term’; Macuch, ‘Allusions’, 107-9; eadem, ‘Substance’. 

48 = Macuch, ‘Allusions’, 109-10. 

49 The word also occurs in the Gaonic Commentary on the Order of Teharot attirbuted to 
R. Hai Gaon, 150. 

50 See Kiel, ‘Redesigning’, 190-91; McKenzie, Concise Pahlavi Dictionary, 21; Sokoloff, 
Dictionary, 514-15. 

51 Secunda, “Lost Property to the King!”’; idem, ‘Gaze’. 

52 The translation is after C. Pharr, trans, Theodosian Code, 283. As indicated by Secunda, this 
instruction represents only one stage in the development of Roman law on lost property. 
The more common view was that if a finder discovers a hidden treasure, it is to be split 
equally between the finder and the owner of the property in which it was found. If the prop- 
erty was owned by the emperor, then the emperor would take half; if owned by the public or 
the city, then the fiscus would take its share. See Dillinger, Magical Treasure Hunting. 

53 Ed Madan 764; ed Dresden 570-71. This passage was discussed in MacKenzie, ‘Finding’s 
Keeping’. Like rabbinic law, but unlike Roman law, the Apédaganestan emphasizes the 
significance of identification markers (daxsag) and has a system for proclaiming (srudan) 
discoveries, all in order to facilitate recovery. 
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The story’s reference to the Roman and Persian legal arrangements cannot 
simply be ‘mapped’ onto Roman and Sasanian approaches to lost property, 
as the legal situation in all three systems in much more complicated.** And yet, 
the story seems to reflect a comparative standpoint and an attempt to situate 
the rabbinic law of lost property in the broader context of contemporaneous 
legal systems. But there seems to be more to it. As Secunda correctly points 
out: ‘It is necessary to transition from charting traceable textual transforma- 
tions to conceiving of the amorphous and far more treacherous terrain known 
as culture’.5> Indeed, alongside the tool of ‘comparative law’, we must appreci- 
ate the cultural and literary dimensions of the story and its negotiation of rab- 
binic identity politics vis-a-vis the Roman and Sasanian ‘other’. 

The contribution of Sasanian law to understanding talmudic law is by no 
means limited to cases in which the Bavli explicitly alludes to Sasanian law or 
records a technical Sasanian legal term. There are numerous examples (pertain- 
ing to both substantive and procedural matters) in which the Talmud reflects a 
distinctive legal development (vis-a-vis Palestinian rabbinic literature), which 
can be further illuminated by recourse to local currents in Sasanian law. A 
case in point is the procedural matter of amending a pleading discussed in 
bBB 31a. The Amoraic debate whether a party to a legal dispute is permitted 
to ‘plead and then plead again’ (toein ve-hozer ve-toin) — a matter absent 
from Palestinian rabbinic literature and which appears for the first time in the 
Bavli — can be significantly informed by recourse to a similar debate recorded 
in a chapter of the Madayan 1 hazar dadestan, entitled ‘a chapter on altering (a 
claim) and other faults’ (dar twastagth ud abarig-iz érangih).5* Another exam- 
ple concerns the criminal category of ‘aiding and abetting’ and the talmudic 
doctrine of mesaye‘a (bShab 93a—b; bBetsa 22a).5” While this doctrine is largely 
absent from Palestinian rabbinic literature it can be illuminated by recourse to 
a similar doctrine found in the Pahlavi legal tradition.5® 

The contextual study of talmudic and Sasanian law can also benefit from 
large-scale analyses of legal conceptualization.59 A case in point concerns 


54 As noted by Secunda, the talmudic story itself seems to be a reworking of a Palestinian 
story recorded in yBM 2:4, 8c. 

55 Secunda, ‘Gaze’, 176. 

56 Kiel, ‘Talmudic Law’. 

57 According to this doctrine, the inessential acts of an accomplice, which merely aid and 
abet the principal offender but do not causally affect the execution of the prohibited act, 
are regarded as legally insignificant (mesaye‘a — ‘ein bo mamash) and do not warrant crim- 
inal liability. 

58 Kiel, ‘Criminal Complicity’. 

59 For the Bavli’s heightened tendency towards conceptualization, theorization, and legal 
abstraction see Moscovitz, Talmudic Reasoning; Friedman, Talmudic Studies, 17-26. And 
see recently, Elman — Moazami, ‘Some Aspects’. 
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the legal ramifications of mental categories. While mental categories are clearly 
present in Tannaic literature (e.g., criminal intent, tortious negligence, inten- 
tion (kavvana) to perform particular religious commandments, the impact 
of thought (mahshava) on the sacrificial cult and ritual purity, will (ratson) 
as a determining factor in purity laws), they are intensified, multiplied, and 
diversified in the Bavli. Thus, for example, the Talmud discusses the innova- 
tive categories of ‘willful negligence’ (shogeg karov le-mezid); ‘deliberate action’ 
(melekhet mahshevet); ‘unintended consequences’ (davar she-ein mitkaven); 
‘inevitable unintended consequences’ (pesik reshe); the legal presumption of 
‘despair unbeknownst (to the owner of a lost object)’ (ye’ush she-lo mi-da‘at); 
the debate whether the performance of religious commandments ‘requires 
awareness’ (mitsvot tserikhot kavvana); ‘well-intended transgressions’ (‘avera li- 
shma); the debate over whether ‘thought is akin to action’ (hirhur ke-maaase); 
‘thoughts of repentance’ (hirhur teshuva); and the notion of ‘sinful thoughts’ 
(Airhur ‘avera).6° 

While several scholars have attempted to situate the ‘mental revolution’ 
in rabbinic culture in the context of Hellenistic (especially Stoic) philosophy 
and Christian (especially Augustinian) notions of the self,®! the legal focus 
of the rabbinic mental categories — especially those found in the Bavli-— is 
more closely mirrored in Sasanian and Zoroastrian legal culture. There are, 
in fact, many points of overlap and affinity between the talmudic mental cat- 
egories and similar classifications and taxonomies found in Sasanian law and 
Zoroastrian literature.® 


60 See, most recently, Libson, Law and Self-Knowledge. Libson examines the development 
of self-reflexivity and self-knowledge as legal epistemological categories in rabbinic lit- 
erature, from the corpus of Tannaic literature to the Babylonian Talmud. She argues that, 
while Tannaic literature generally relies on objective, external, and verifiable sources of 
legal knowledge, often connected with legal expertise, the Talmud accords greater sig- 
nificance to self-reflexive, experiential, and subjective forms of legal knowledge. This dia- 
chronic development is traced over a set of case studies, concerned mainly with ritual 
law (and a case of family law), in which objective measures of legal knowledge in the 
Tannaic corpus are replaced by individualistic, experiential, and subjective forms of self- 
knowledge of one’s body and mental state as determining legal factors. 

61 See, e.g., Levinson, ‘From Narrative Practice’; Balberg, Purity, Body, and Self, Libson, Law 
and Self-Knowledge, 1-28; But cf Rosen-Zvi, ‘Mishnaic Mental Revolution’; also Hayes, 
What’s Divine, 202-12. 

62 See, e.g., Elman, ‘Toward an Intellectual History’; Shaked, ‘Religious Actions’; Kiel, ‘Cogni- 
zance of Sin and Penalty’; Schick, ‘Mitzvot’; Brodsky “Thought Is Akin to Action”, point- 
ing out the Zoroastrian context of the Babylonian rabbinic tendency to regard thoughts 
as sinful in and of themselves; Kiel, ‘Dynamics of Sexual Desire’; idem, review of Libson, 
Law and Self-Knowledge. 
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Several studies have been devoted to the examination of talmudic ritual catego- 
rization in its broader Sasanian context. Beyond general comparative insight, it 
has been argued that certain ritual categories and modes of classification dis- 
tinctive to the Bavli— which are either absent from or occupy a peripheral role 
in Palestinian rabbinic tradition — reflect broader tendencies and concerns typi- 
cal of Sasanian elite intellectual culture and particularly the Zoroastrian priestly 
literature. Yaakov Elman has examined, inter alia, the function of digestion in 
rabbinic literature as a means of ritual purification in the context of contem- 
poraneous Zoroastrian laws of ritual purity. In this context, he argues that 
‘explicit mention of digestion does not appear in the Mishnah or Tosefta, or even 
the parts of both Talmuds that contain statements of third- and fourth-century 
named authorities. Instead, it first appears in the fifth-century redactional layer 
of the Bavli, as well as in the debate between two early fifth-century Zoroastrian 
authorities Abarg and Medomah (Pahlavi Videvdad 5.47.64 According to Elman’s 
reading, the Tannaic sources dealing with ingestion of impurity by an animal 
focus on its ‘lingering’ inside the animal in the context of ‘swallowed impurity’ 
(tuma’ belu‘a), but do not consider digestion to be a means of purification, as we 
find in the later strata of the Bavli and the Pahlavi Videvdad. 

Another case in point is the talmudic concern for the minutiae of ritual 
‘connectedness’ and the spread of contamination in produce, a concern mir- 
rored in contemporaneous Zoroastrian priestly literature. It is possible that the 
heightened interest in the taxonomies of ‘connectedness’ in Zoroastrian intel- 
lectual circles might explain the cultural significance attached to the mastery 
of tractate Uktsin in late Babylonian rabbinic culture and the place it occu- 
pied in the assertion of its academic identity. Indeed, it is likely that the later 
Babylonian rabbis boasted about their knowledge of tractate Uktsin (bBer 20a; 


63 Elman, ‘Digestion. And see also idem, ‘Other in the Mirror, regarding the question of 
whether corpses of non-Jews or non-Iranians contaminate. See also Skjærvø — Elman, 
‘Concepts of Pollution’. 

64 Elman, ‘Digestion’ 67. In an oral presentation, Elman suggested that the question raised 
by Rami b. Hama (bMen 6ga) and presented by Rav Adda b. Abba (or Rav Adda b. Ahava) 
to Rav Dimmi of Nehardea (bBB 22a) concerning the status of a palm-frond basket swal- 
lowed by an elephant reflects the backdrop of the Zoroastrian dispute regarding the 
ingestion and digestion of impurity. He further suggested that this particular legal chal- 
lenge was chosen by the rabbis of Mehoza (Rav Adda was sent by Rava at the behest of the 
exilarch to test the intellectual abilities of Rav Dimmi who arrived from Nehardea), pre- 
cisely because this matter was not sufficiently analyzed in Tannaic literature and, there- 
fore, required mastery of contemporaneous intellectual culture (private communication, 
based on a lecture delivered in Salamanca, Spain). 
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bTaan 24a—b; bSan 106b; bHor 13b), which extended far beyond earlier genera- 
tions, precisely because this topic symbolized for them the peak of intellectual 
pursuit of their time.® 

In another study, the present writer has traced the legal and theological 
developments in the rabbinic conceptualization of tsitsit from earlier rab- 
binic literature to the Talmud in the context of the Zoroastrian discourse on 
the function of ritual dress items, and particularly the kustig. As we have seen 
already, according to the Talmud and contemporaneous Pahlavi traditions, the 
tsitsit and kustig must be worn at all times, so as to express a person's con- 
stant submission to God. Both corpora assign, moreover, particular severity to 
the sin of walking about ungirdled or without tsitsit, explicating the distance 
of four cubits or four paces as the legal threshold. In addition, it is similarly 
emphasized in both corpora that spiritual danger befalls a person who fails to 
fulfill the obligation to wear the tsitsit or kustig at all times.®® 

Shai Secunda has explored several talmudic practices relating to menstrual 
purity that seem to reflect bottom-up initiative and assertion of female auton- 
omy, rather than top-down rabbinic classifications, connected with the sur- 
rounding Zoroastrian and Mandean practices. In this framework, he examined 
the talmudic rejection of an earlier rabbinic regimen effectively supervising 
women’s vaginal examination for menstrual blood; the emergence of a tal- 
mudic view according to which husbands must not question the purity status 
of their wives; and the practice of counting ‘seven clean days’ towards puri- 
fication after the cessation of the menstrual flow, all of which reflect Jewish 
Babylonian developments in rabbinic halakha, which appear to be connected 
to similar trends in Zoroastrian and Mandean practice. Secunda suggests that 
Jewish Babylonian women may have adopted these practices and views from 
the neighboring cultures as part of their demand for female autonomy, inde- 
pendence, privacy, and control over their bodies.®’ 

Secunda’s work on menstrual purity provides an excellent example of 
how the contextual study of the Talmud is in fact deeply intertwined with 
other methodological frameworks applied in the field of Rabbinics, includ- 
ing identity politics, gender differentiation, feminist readings, and religious 


65 Kiel, ‘In the Margins’. See also Kiel, ‘Shaking Impurity’. 

66 Kiel, ‘Redesigning Tzitzit. 

67 Secunda, Talmud’s Red Fence. Other dimensions of the talmudic discussion on menstrual 
purity that might be connected with contemporaneous Sasanian currents — e.g., the 
development of an expert diagnostic system of vaginal discharges; the debate over the 
removal of women from their homes during their menstrual period; the mythical ori- 
gins of menstruation; menstrual heresiology and the demarcation of religious boundaries 
around menstrual rules — seem to reflect elite intellectual concerns. These dimensions 
too are explored in Secunda’s book. 
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demarcation. In this context, he explores how rituals and beliefs concerning 
menstruation — contained in the Talmud and other Sasanian texts — were ani- 
mated by identity politics and gender differentiation. Babylonian Jews, Syriac 
Christians, Mandaeans, and Zoroastrians defined themselves in part via men- 
strual purity. Thus, while Mandeans accused Syriac Christians of deliberately 
having sexual relations during the menstrual period for theological purposes, 
and charged the Zoroastrians with being overlenient by way of permitting the 
wearing of garments contaminated by menstrual impurity, the Talmud seems 
to reject the Zoroastrian and Mandean custom of menstrual seclusion, desig- 
nating it a form of ‘heresy’.6* 

Another study explores the ways in which the sphere of sexual ethics func- 
tions in talmudic discourse as a site of socioreligious demarcation and the 
construction and formation of rabbinic identity. The talmudic discussion on 
sexual etiquette seems to employ the Christian and Iranian ‘other’ as a means 
to constructing the boundaries of the sacred community of Israel,®° whereas 
the nexus that exists between rabbinic taxonomies of prohibited sexual rela- 
tionships and the rabbis’ inclusive or exclusive rhetoric of identity are informed 
by the surrounding cultures. While Palestinian rabbinic sources extend the 
Levitical norms of prohibited sexual relationships to non-Jews, thus reflecting 
an inclusive approach that strives to a broad, almost universal, application of 
sexual standards, the Bavli exhibits a particularistic and exclusive approach 
that differentiates the sexual standards that apply to Jews and non-Jews. The 
Levitical statutes of prohibited sexual partnerships are applied in the Bavli 
only to Jews, while the sexual norms governing non-Jews are independently 
derived from pre-Mosaic legislation and narrative. Indeed, the attitude typi- 
cal of Palestinian rabbinic culture is informed by Greco-Roman and patristic 
traditions stressing the ‘universality’ of sexual ethics, whereas the attitude 
typical of Babylonian rabbinic culture can be illuminated by recourse to the 
Zoroastrian discourse on xwédddah (Av. x”aētuuadaða), which promotes and 
praises endogamous marital and sexual unions, especially of father and daugh- 
ter, mother and son, and brother and sister.7° 


Narrative and Myth 


The study of talmudic narrative has received much attention in recent decades. 
Perhaps the most important development in this area is the rejection 


68 Secunda, Talmud’s Red Fence, 51-66. 
69 Kiel, Sexuality, 101-13. 
70 Ibid., 182-203. 
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of ‘extreme’ structuralist assumptions, which construct the stories of the 
Talmud as detached units characterized by internal closure and insularity, as 
if they were self-contained ‘monads’ existing in a literary vacuum and relat- 
ing neither to one another nor to other texts and cultural expressions.”! The 
alleged insularity of talmudic story units was convincingly refuted in recent 
years on the basis of source-critical, contextual, intertextual, and comparative 
observations.’2 Most significantly for the present purposes, the structuralist 
assumption of literary closure ignores the broader cultural context in which the 
talmudic narrative exists and the multiple ways through which it reflects the 
surrounding culture. 

The impact of Hellenistic culture and traditions from the Roman East 
was discussed in chapters 6-8 of this volume. The impact of Syriac Christian 
sources, Manichaean literature, and local Babylonian culture on talmudic nar- 
rative will be discussed in the following sections of the present chapter. In 
the current section, I shall consider the Iranian and Zoroastrian components 
of talmudic aggada. While it has long been recognized that talmudic stories 
are replete with Iranian motifs, more recently scholars have successfully tran- 
scended the mere attempt to locate Iranian motifs in the talmudic narratives. 
In this context, recent studies undertake more systematic investigations con- 
cerning the transmission process, the metamorphosis and transformation of 
the legend, and the ways in which Iranian literary material could have been 
incorporated or otherwise adapted into the talmudic fabric. 


71 For structural analysis of talmudic stories see esp Fraenkel, ‘Hermeneutic Problems’. To be 
sure, contemporary analyses of narrative art, are by no means committed to the structural 
assumptions and their adherence to the internal and external closure of the talmudic 
unit. See, e.g., Rubenstein, Stories, 203-5, and chapter u of the current volume. 

72 Through the lens of Cultural Poetics or the New Historicism, the talmudic narrative was 
gradually appreciated as a form of discourse (in the Foucauldian sense) inextricably 
linked to other forms of cultural production and situated in a broader sociocultural con- 
text. See, e.g., Boyarin, Carnal Israel, 10-16. It has become clear that the assumption of 
structural closure bluntly ignores the transmission history of the talmudic story, its devel- 
opment, and its editorial weaving (see Rubenstein, Talmudic Stories, 23-26; Friedman, 
Talmudic Studies, 389-432); the importance of both the immediate redactional context 
in which a talmudic story is embedded (see Wimpfheimer, ‘Dialogical Talmud’), and its 
broader talmudic context (for ‘simul-text’ reading strategies, which pay attention to ‘trig- 
ger words’ and other linguistic and content-related markers that urge the reader to juxta- 
pose different parts of the Talmud and read the Talmud as a spherical and self-referential 
work, see Septimus, ‘Trigger Words’); the reciprocity of law and narrative in the Talmud 
(see chapter u of this volume and the literature cited there); and the dialogical nature of 
the Talmud evident in the interplay of ‘serious’ and ‘comic’ discourses (Boyarin, Socrates; 
Wimpfheimer, ‘Dialogical Talmud’) and in the presence of myth that defies and chal- 
lenges the ‘normal’ talmudic discourse (see Kiel, Sexuality, 1-13). 
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Geoffrey Herman and Daniel Sperber have demonstrated, for example, that 
the story of Rav Kahana’s adventures (bBK u7a-b) contains important Iranian 
motifs paralleled in Persian and Armenian narratives about the exploits of kings 
and their courts.’$ Jeffrey Rubenstein studied the thematic and structural par- 
allels between a talmudic story about the construction of the Temple by Herod 
(bBB 3b—4a) and Iranian sources concerning the rise of the first Sasanian mon- 
arch, Ardashir, as reflected in the Kar-namag 1 Ardagir 1 Pabagan.” Geoffrey 
Herman revealed structural similarities between the story of the disposition 
of Rabban Gamliel and the appointment of R. Elazar b. Azaria in his stead 
(bBer 28a) and the narrative structure in the third-century Paikuli inscription.” 
Shana Schick examined the Iranian background of the Beruriah traditions in 
the Talmud, specifically her depiction as an educated woman conversing with 
the rabbis in legal matters.”6 

Particular attention has been devoted to the sphere of myth. To mention 
a few examples, the legendary city of Luz, in which the Angel of Death is not 
permitted to set foot (bSot 46b), was contextualized by Reuven Kiperwasser 
with the Iranian city of Kangdiz, where Pesotan was forgotten by death.”” The 
talmudic ridya reported by Rabba bar bar Hanna (bTaan 25b) — a three-legged 
mythical bovine that is said to have a role in the regulation of the hydrologi- 
cal cycle — was contextualized by Kiperwasser and Dan Shapira with the xar 
T sē pay, a legendary three-legged ass which lives, according to Iranian tradi- 
tion, in the midst of a mythical sea.”8 The Bavli’s version of the eschatological 
feast (bBB 74b-75a) and the role of Leviathan and Behemoth (shor ha-bar) in 
this feast were compared by the same authors with Iranian traditions about 
the eschatological bull, the ox Hadayos.’9 Adam’s first encounter with the sea- 
sonal and daily cycles of light and darkness and his sacrifice of the primordial 
bull were informed by Iranian and Indic traditions concerning the primordial 
bovine as well as a complex web of visual representations of mythical bull 
slaying on the rock reliefs at Persepolis, Sasanian coinage, and Mithraic depic- 
tions of the tauroctony.®° Finally, a talmudic discussion of the legal status of 


73 Herman, ‘Story of Rav Kahana’; idem, ‘One Day David Went Out’, 130-34. See also Sperber, 
‘Unfortunate Adventures’. 

74 Rubenstein, ‘King Herod’. For another parallel between the Talmud and the Kar-namag, 
see Herman, ‘Ahasuerus’. 

75 Herman, ‘Insurrection. 

76 Schick, ‘Re-examination’. 

77 Kiperwasser, ‘Misfortunes’. 

78  Kiperwasser — Shapira, ‘Three-Legged Ass’. 

79  Kiperwasser — Shapira, ‘Leviathan’. 

80 Kiel, ‘First Man, First Bovine’. 
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a virgin who conceived by sperm that was emitted into a bath of water (bHag 
14b-15a) was illuminated in a recent paper by Reuven Kiperwasser and Tal Ilan 
by recourse to an Iranian myth concerning a certain virgin who is destined to 
enter a lake, become impregnated by Zarathustra’s sperm that was deposited 
in the water, and give birth to the Zoroastrian messianic savior.*! 

One way to think about these affinities is to explore the possibility of more 
systematic identifications of mythical figures and scenes from the Iranian 
and Jewish traditions. A case in point is the talmudic narrative relating the 
legendary story of the capture and imprisonment of Ashmedai, king of the 
demons, by King Solomon, and the ultimate usurpation of the throne by this 
fierce demon (bGit 68a—b). While the story seems to be informed by an Iranian 
myth concerning the usurpation of Yima’s throne by the demons Azi Dahaka 
and Aésma, the parallels between the two stories can be methodologically con- 
ceived in different ways. The existence of multiple linguistic, thematic, and 
literary parallels between the stories and the underlying associations between 
the main characters (Solomon/Yima; Ashmedai/Azi Dahaka/AéSma) suggest 
that we are dealing with cognate stories and not merely with the accidental 
convergence of motifs. Some of the parallels, to be sure, are very general and 
can be explained as the result of similar and yet independent reconstructions 
of a ‘mythical king’ figure. Others seem to reflect patterns of subtle emulation, 
in which the figure of Solomon is reimagined by the Babylonian storytellers in 
the image of Yima, or in which Yima is reconfigured by later Persian authors 
in the light of Jewish and Islamic traditions about Solomon. Still other paral- 
lels seem to reflect a more comprehensive syncretistic discourse, in which the 
identification of the two figures is implicitly entertained. Other examples of 
possible identifications of Iranian and Jewish mythical figures include Adam 
and Gayomard (Av. Gaya Maratan), Adam and Eve and Masi and Mašyānī, 
Abraham/Nimrod and Zarathustra, and Enoch/Metatron and Yima.83 

Explicit identifications of Iranian and Jewish mythical figures are known from 
later Islamic authors, who attempted to interweave the biblical and Iranian 
accounts of the ‘sacred history’ inherited from late antiquity. Shaul Shaked has 
suggested, however, that these tendencies did not originate with the advent of 
Islam, but rather stem from the Sasanian period.®* This type of convergence 


8ı Kiperwasser — Ilan, ‘Virginity and Water’. See also their discussion of similar traditions in 
the Book of Scholia by Theodore Bar Konay and the Alpha-Betha de-Ben Sira. 

82 Kiel, Usurpation’. 

83 Kiel, ‘Reimagining Enoch’; idem, ‘Creation by Emission’; idem, ‘Abraham and Nimrod’; 
idem, Sexuality, 224-44. 

84 Shaked writes: ‘It seems, however, possible to assume that they (= the Iranians) had 
already made it earlier, at the time of the Sasanians, in order to harmonize their traditions 
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of Iranian and Jewish mythical figures is found, in fact, already in Manichaean 
writings in Iranian languages from the third century onward. As demonstrated 
by Prods Oktor Skjzervg, the use of Iranian mythology in the Manichaean writ- 
ings reflects the attempt of Mani and his followers to package the Manichaean 
message in a manner that would be more agreeable and familiar to local 
adherents of Zoroastrianism.®> The Manichaean evidence shows that, as early 
as the third century and in geographic proximity to Babylonia (the homeland 
of Mani and Manichaeism), non-rabbinic authors explicitly identified Jewish 
and Iranian mythical figures as part of a broader synchronizing project. The 
parallels between the Bavli and Iranian myth can thus be envisioned along 
similar lines. 

The talmudic story of Solomon and Ashmedai provides an excellent example 
of the connections tying cultural-contextual analysis with redaction criticism. 
Indeed, the various non-rabbinic components in the talmudic story can be 
located textually in distinct literary and compositional units within the lengthy 
talmudic narrative. While the first part of the talmudic narrative bears more 
similarities with earlier Jewish-Christian traditions about Solomon,®¢ the usur- 
pation scene in the second part of the story seems to incorporate, and engage 
with, features of the Iranian tradition about Yima.8” 


Eastern Christianity 


The Talmud engages with Christian texts and doctrines more than any other 
rabbinic work, although the extent of its engagement remains debated in 
scholarship. The Talmud’s response to, and engagement with, Christianity is 
multifaceted, ranging from polemic and satire, through mutual occupancy of 
shared religious spaces, to various mechanisms of blurring and subverting reli- 
gious boundaries. Various forms of overt, covert, and veiled types of engagement 
with Christianity were discussed in chapter 8. The present section will center 
on particular points of contact between the Talmud and Eastern (Sasanian) 
manifestations of Christianity. 


with those of their Semitic neighbors. The process of syncretistic adaptation of Iranian 
materials to the surrounding Semitic world may have begun long before the advent of 
Islam’. See Shaked, ‘First Man, First King’, 245. 

85 See Skjærvø, ‘Iranian Elements in Manicheism’; idem, ‘Counter-Manichean Elements’, 
336-40; idem, ‘Iranian Epic’, esp 192. 

86 See, e.g., Kalmin, Migrating Tales, 95-129. 

87 Kiel, Usurpation’. The compositional analysis of this lengthy narrative was further devel- 
oped in a recent article by Kiperwasser, ‘Solomon and Ashmedai Redux’. 
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Scholasticism 

The Babylonian rabbinic academy, which emerged in the late Sasanian period 
from earlier informal student circles and is reflected in the later strata of the 
Talmud,® can be significantly informed by a comparison with the East Syrian 
Christian school of Nisibis and its scholastic culture.®? Isaiah Gafni and Adam 
Becker have independently shown the existence of terminological, institu- 
tional, and conceptual similarities between the East Syrian Christian school 
and the Babylonian rabbinic academy.®° Indeed, the various meanings of the 
rabbinic term metivta (Xn XNN), which can refer either to a site of study, a ses- 
sion, or a literary unit,’ are similarly attested for Syriac mautba (~>dvas).9? 
Both institutions shared a similar semester system separated by two annual 
breaks that coincided with the months in which agricultural labor was most 
needed, during which the students were dismissed and encouraged to travel 
back to their homes. In this context, Rava is said to have instructed his students 
not to appear before him during the months of Tishrei and Nissan (bBer 35b).9? 

There is also evidence for a similar conceptualization of the academy and 
its function in the East Syrian and Babylonian rabbinic circles. A case in point 
is the notion of an ‘academic battlefield’ and the emphatic use of military 
terminology to describe the academic engagement in the Talmud and East 
Syrian scholastic literature.9* Another example of shared imagery is the motif 
of a heavenly classroom or study circle (metivta de-raki‘a), which is similarly 
attested in both East Syrian and talmudic sources, although the two traditions 
seem to envision the relationship between the terrestrial and celestial schools 
in different ways.% 

The Babylonian rabbinic and East Syrian Christian scholastic cultures shared 
a preference for analytical study over and above recitation. While the Syriac 
‘interpretation’ (pushaka) was a form of scriptural exegesis, and the Babylonian 
rabbinic talmud was a form of dialectical study of halakha, both scholastic 


88 Goodblatt, ‘History of the Babylonian Academies’; Rubenstein, ‘Rise of the Babylonian 
Rabbinic Academy’. Cf Gafni, Jews of Babylonia, 177-237. 

89 For this school see Becker, Fear of God. 

go Gafni, ‘Nestorian Literature’; Becker, ‘Comparative Study of “Scholasticism”. See also 
idem, ‘Bringing the Heavenly Academy’; Rubenstein, Culture of the Babylonian Talmud, 
35-37. For a comparison of the institution of the Jewish exilarch and that of the Christian 
catholicos, see Herman, Prince without a Kingdom, e.g., 19-20. For a comparison of the 
Babylonian rabbinic academy and the Zoroastrian héerbedestan see Kiel, ‘Sexuality’, 82-87. 

91 Sokoloff, Dictionary, 720. 

92 Sokoloff, Syriac Lexicon, 732; Becker, ‘Scholasticism, 101, n51; Goodblatt, Rabbinic Instruction, 
79, n34, 76, n22. 

93 Becker, ‘Scholasticism’, 101; Gafni, ‘Nestorian’, 571-72. 

94 Becker, ‘Scholasticism’, 105. 

95 Becker, ‘Heavenly Academy’. 
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cultures similarly used a tripartite division of the process of religious edu- 
cation, which culminated in analytical study. In this context, both cultures 
exhibit a sense of tension with other Jewish and Christian groups that focused 
on recitation at the expense of analytical study. These included, inter alia, 
Jewish groups connected with the corpus of hekhalot literature and Christian 
monastic groups.?6 

Another dimension shared by the Babylonian rabbinic and East Syrian 
Christian scholastic cultures concerns the development of personal, embod- 
ied, and mimetic ideologies of discipleship, over and against impersonal, 
disembodied, and epistemic models of tutorship. The master was believed 
to embody the religious knowledge he imparted to his students, while the 
religious knowledge itself was believed to possess transformative qualities. 
Emulation and personal service of the master were thus seen as essential to 
the internalization of the body of religious knowledge.9” 


Martyrologies 

Daniel Boyarin argued that ‘martyria seem to be a particularly fertile site for the 
exploration of the permeability of the borders between so-called Judaism and 
so-called Christianity in Late Antiquity’°® He sees martyrdom as the quintes- 
sential example of the shared religious discourse that emerged at roughly the 
same time in rabbinic Judaism and Christianity, which were not in fact com- 
pletely distinct religions at this point.99 In line with Christian martyr accounts, 
in the talmudic story of R. Akiva’s death at the hands of the Romans (bBer 61b)}!0° 
Boyarin sees an example of the ‘erotics’ of martyrdom, in which dying for God 
becomes a coveted mystical and joyous experience, and the ultimate fulfilment 
of the commandment to love God with all of one’s ‘soul’. R. Akiva’s recitation 
of the Shema at the point of his death, moreover, is viewed in this framework 
as paralleling the ultimate utterance Christianus sum (I am a Christian) in the 
context of Christian martyr accounts.!0! 


96 See, e.g., Vidas, Tradition and the Formation of the Talmud, 160-69. For the shared associa- 
tion of recitation with the magi see above. 

97 For personal and impersonal models of discipleship in rabbinic culture see, e.g., 
Jaffee, ‘Rabbinic Ontology’; idem, Torah in the Mouth; Ben-Menahem, ‘Two Talmudic 
Understandings’. For the Babylonian rabbinic emphasis on the personal model of dis- 
cipleship see Kiel, ‘Authority of the Sages’, 145-47; idem, ‘Filial Piety’; Vidas, Tradition and 
the Formation of the Talmud, 15-49. 

98 Boyarin, ‘Martyrdom, 579. 

99 See, in general, Boyarin, Dying for God. 

100 Cf yBer 9:5, 14b; ySot 5:7, 20c. 

101 This theory has attracted criticism from several perspectives. See, e.g., the reviews of 
Dying for God, by Droge, Eliav, Goldenberg, and Burns. Certain scholars have argued that 
the story of R. Akiva’s death can hardly serve as a Jewish analogue to an eroticized death 
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Jeffrey Rubenstein noted that nearly all of the Christian sources adduced in 
support of Boyarin’s comparison of talmudic and Christian martyr accounts 
are taken from the Greco-Roman world, including church fathers who wrote in 
Greek and Latin (e.g,, Tertullian, Eusebius, Clement of Alexandria) and the clas- 
sical stories of Perpetua, Polycarp, and others, whereas the rabbinic sources are 
taken form the Bavli. While Christian sources from the Roman East migrated 
eastwards (as exemplified in chapter 8) and are clearly an important contex- 
tual site for talmudic stories, Rubenstein argues that the Syriac Christian tra- 
dition, and specifically the corpus of Persian Martyr Acts (henceforth: PMA), 
is a much more fruitful site for exploring connections with Babylonian rab- 
binic martyrology.!02 

A synoptic examination of the corpus of PMA and talmudic martyr accounts 
leads Rubenstein to conclude that ‘the contrasts between the Bavli and the 
PMA are more striking than the similarities’, quoting to that effect J.Z. Smith’s 
emphasis on the need for a discourse of ‘difference’.!°3 Most notably, the PMA 
attests to an enthusiasm for martyrdom and a joyful embrace of death and 
suffering,!°* which derives in part from a theology of imitatio Christi,!°> a con- 
cern which is nearly absent from the Talmud. Even the account of R. Akiva’s 
death does not seem to foster a joyful embrace of martyrdom in which the 
rabbi is enthused about suffering and dying per se. R. Akiva’s concern is merely 
to fulfil the commandment to love God with all his ‘soul’, be the cost as it may.!6 
Other elements characteristic of the PMA, which are either absent from (or 
play a marginal role in) the Bavli include the prominence of conversion,!©” the 
overall hostility to the king,!°8 the efforts to define Christian identity in opposi- 
tion to Persian identity, and the martyrs’ denial of their biological family ties.!°9 

That said, several motifs (and even stories) in the PMA are paralleled in other 
talmudic narratives concerning rabbis and holy men, despite their absence 
from the rabbinic martyr accounts. Rubenstein compares, for example, the fol- 
lowing accounts from bBer 32b-33a and the Martyrs of Tur Berain: 


for God, since much of the evidence to that effect appears in later textual interpolations. 
See Mandel, ‘Was Rabbi Aqiva a Martyr?’ 

102 See Rubenstein, ‘Martyrdom, 178-80. See also Gross, ‘Persian Anti-Martyr Act, 213. 

103 Rubenstein, ‘Martyrdom; 210. 

104 See Ibid., 180-88. 

105 See, in general, Moss, Other Christs. 

106 Rubenstein, ‘Martyrdom’, 180-81. 

107 Ibid., 193-95. 

108 Ibid., 198-200. Cf Herman, ‘In Honor of the House of Caesar, 106-8. 

109 Rubenstein, ‘Martyrdom, 195-97. As Rubenstein notes, however, in some PMA accounts, 
the martyr and his/her family are in fact united by their Christian identity and belief. 
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bBer 32b-—33a 

Our rabbis taught: It is related that once when a Hasid (pious man) was 
praying by the roadside, a governor (nW) came by and greeted him and 
he did not return his greeting (Dbw). He waited for him until he finished 
his prayer. When he finished his prayer, he said to him: Fool! Is it not writ- 
ten in your Torah: ‘Take heed to thyself and keep thy soul diligently’ and 
it is also written, ‘Take ye therefore good heed unto your souls’? When I 
greeted you why did you not return my greeting? If I had cut off your head 
with my sword, who would have demanded your blood from me? He 
replied: Be patient and I will explain it to you. If you had been stand- 
ing before a mortal king and your friend had come and given you greet- 
ing, would you have returned it? No, he replied. And if you had returned 
his greeting, what would they have done to you? They would have cut 
off my head with the sword, he replied. He then said to him: We have 
here then an a-fortiori argument: If (you would have behaved) in this way 
when standing before a mortal king, who is here today and tomorrow in 
the grave, how much more so I, when standing before the King of Kings, 
the Holy One, blessed be He, who lives and endures for ever and ever? 
Forthwith the governor was appeased (accepted his explanation), and the 
Hasid departed to his home in peace." 


The Martyrs of Tur Ber’ain 

The confidant (m3) gave them the greeting from Shabur the king, but they 
did not reply with a single word to him. He was greatly annoyed and said 
to them ‘O people worthy of an evil death, do you not accept the greet- 
ing (xn>w) of the great king Shabur?’ Even so they did not give any reply 
at all. He then took a stone and threw it at them, but it turned round 
backwards and hit him on the forehead, smashing into it - whereupon 
the entire crowd exclaimed with a loud cry, ‘Praise be to Christ for ever 
and ever, amen!’ The confidant — whose name was Gushtazad — having 
had a taste of the might of the saints, bound up his head and kept silent 
until they completed their prayer. The saints then said to him, ‘We are 
asking you to speak the truth to us, if you are willing to do so: Is God or 
man greater?’ He replied, ‘Without any doubt God is greater’. They went 
on: ‘Why then were you angry when we were speaking with God in prayer 


bBer 32b-33a. Translation from Rubenstein, ‘Martyrdom’, 202-3, with minor changes. 
This is probably a Babylonian pseudo-baraita. See Feintuch, ‘Anonymous Hasid Stories, 
243-47 and n24. 
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and we did not accept from you the greeting of Shabur, who is a human 
being, just like everyone else?’ He was silent and gave them no reply.” 


As Rubenstein observes: 


‘The martyrs of Tur Berain, like the Hasid, are accosted while praying by a 
royal official who becomes angry that they do not interrupt their prayers 
to greet him. Both the ‘governor’ and ‘confidant’ remain silent while the 
heroes finish their prayer, and both offer a rebuke that includes the threat 
of death. The martyrs and the Hasid offer a similar explanation of the 
greatness of God compared to an earthly king, and both achieve their 
didactic purposes through a question-and-answer dialogue. Qardagh’s 
comparison of the heavenly king to a human king evokes the same 
basic theological notion (or polemic) of mortal ephemerality and divine 
immortality (though the issue is not interrupting prayer but obedience)." 


Several other motifs in the PMA are paralleled in the Bavli, but they too appear 
mainly in contexts unrelated to the limited corpus of talmudic martyr accounts. 
For example, the motif of neglecting one’s family in pursuit of a higher spiri- 
tual aim (Christ/Tora);3 a heavenly voice inviting the martyr/sage/holy man 
to the world-to-come;" the difficulty involved in collecting and burying the 
bones of the martyr/rabbi/holy man;"° and the concern with pious donkeys."6 
In this broader context, Rubenstein asserts, ‘comparative study of the Bavli and 


111 See Brock (ed), The Martyrs of Mount Ber’ain, 62-64. See also Walker, Legend of Mar 
Qardagh, 60-61: ‘Qardagh’s noble relatives... wept and said to him... Do not revolt 
against the king.... Obey the King’s order, and bow down just once to the fire and sun.... 
But the blessed one opened his mouth and said to them, ... For which is more grievous, 
that I should revolt against a wretched man who today blooms and is full of pride, but 
for whom there is no tomorrow? Or to revolt against the heavenly King of Kings, whose 
kingdom does not pass away and whose divinity does not change.... But now that I have 
come to know Christ who is the heavenly King and the true Hope, I will not serve impious 
and mortal kings. And I will not fear their threats’. 

112 Rubenstein, ‘Martyrdom’, 202-3. 

113 For parallels to the Christian notion of rejection of one’s biological family ties in non- 
martyrological contexts in the Talmud (in contrast to mainstream rabbinic ideology) 
see, e.g., Bar-Asher Siegal, Early Christian Monastic Literature, 126-27; eadem, ‘Ethics and 
Identity Formation’, 64—65; Kiel, ‘Filial Piety’, 323-26. 

114 Rubenstein, ‘Martyrdom, 207; Bar-Asher Siegal, Early Christian Monastic Literature, 170-99. 

115 Herman, ‘Bury My Coffin Deep’; Rubenstein, ‘A Rabbinic Translation of Relics’. 

116 See also the examples collected in Rubenstein, ‘Syriac Christian Sources’, 263-66. 
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the PMA attest to a common cultural context and can contribute to our under- 
standing of rabbinic Judaism in the Sasanian world” 


Biblical Exegesis 
Another site of comparison between the Talmud and Syriac Christian litera- 
ture is that of biblical exegesis. Below, we will examine connections between 
the Talmud and two of the most prominent Syriac authors of the fourth cen- 
tury, Aphrahat and Ephrem. 


Aphrahat 

Scholars are divided on the question of the nature and implications of the 
exegetical affinity between Aphrahat’s Demonstrations and rabbinic litera- 
ture, as well as the meaning of the ‘information’ provided by Aphrahat con- 
cerning Jews and Judaism in the context of his anti-Jewish refutations. Certain 
scholars have argued that Aphrahat was familiar with a non-rabbinic group 
of Mesopotamian Jews, who might have been the source for his depiction 
of Jews and Judaism as well as the exegetical traditions he shared with the 
Jews;!'8 others have maintained that he was in fact in dialogue with contempo- 
rary rabbinic Jews;!9 still others have assumed that the exegetical similarities 
can be traced back to an earlier period, and perhaps, to the supposed Jewish 
‘origins’ of Syriac Christianity!?° (in which case Aphrahat was in no need of 
Jewish informants); finally, several scholars have argued that the Jews in the 
Demonstrations should be understood as an imagined ‘other’, a literary inven- 
tion, against which Aphrahat sought to construct Christian identity.!7! 

A case exemplifying the particular affinity between Aphrahat and the 
Talmud concerns the exegetical tradition of Moses’s separation from his 
wife, and its religious implications. While Moses’s separation from his wife 
is attested in several early Jewish and Christian sources since Philo,!2 Naomi 
Koltun-Fromm notes that Aphrahat and the rabbis construct a similar logical 
deduction in support of Moses’s actions. If the Israelites were required to sanc- 
tify themselves through sexual separation prior to the revelation at Sinai, how 


117 Rubenstein, ‘Martyrdom; 210. 

118 See, e.g., Lizorkin, Aphrahat’s Demonstrations, 25-37. 

119 See, e.g., Koltun-Fromm, Jewish-Christian Conversation, 1-32. 

120 Brock, ‘A Palestinian Targum Feature’. Cf Gross, ‘A Long Overdue Farewell’. 

121 Walters, ‘Anti-Jewish Rhetoric’; idem, ‘Aphrahat and the Construction of Christian 
Identity’; Becker, ‘Anti-Judaism. 

122 See, e.g., Philo, Moses 2.68-6g (trans Yonge, 487); SifNum 100, 103 (ed Kahana, 250, 255); 
SifZNum 12.2 (ed Horovitz, 274); ARN a 2, 9, b 2 (ed Schechter, 10, 40); bShab 87a; bYev 62a. 
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much more so must Moses, who stands continuously in the presence of God 
and speaks to him face to face, separate from his wife as well.123 


bShab 87a 

For it was taught (in a baraita): Moses did three things on his own accord 
and the Holy One, blessed be He, agreed with him: he added one day on 
his own accord, he separated from his wife, and he broke the Tablets ... 
‘He separated from his wife’ — what did he reason (exegetically)? He rea- 
soned (as follows): If the Israelites, with whom the divine presence (shek- 
hina) only spoke for a short time, and for whom the Holy One, blessed 
be He, appointed a set time, the Tora said, nonetheless, ‘Be ready for the 
third day; (come not near a woman)’ (Exod 19:15); I, with whom the divine 
presence speaks at all hours and does not appoint me a designated time, 
how much more so. And how do we know that the Holy One, blessed be 
He, agreed with him? For it says, ‘Go say to them, return to your tents’ 
(Deut 5:26), which is followed by, ‘But as for thee, stand thou here by me’ 
(Deut 5:27). 


Aphrahat, Demonstrations 18:5 

If the people of Israel, with whom God spoke only one hour, were unable 
to hear the voice of God until they had sanctified (etqadish) themselves 
for three days, even though they did not go up to the mountain and did 
not go into the heavy cloud. How then could Moses, the man, the prophet, 
the enlightened eye of all the people, who stood all the time before God, 
and spoke with him mouth to mouth, how was it possible that he be liv- 
ing in a married state?!24 


Beyond the shared exegetical space shared by Aphrahat and the rabbis, it 
would seem that the affinity between Aphrahat and the Bavli goes even 
deeper. Aphrahat maintained that holiness can be realized mainly (if not 
exclusively) through a life of celibacy and sexual abstention!”° and, therefore, 
viewed Moses’s separation from his wife as a positive precedent for Christian 
believers who are called upon to emulate his holiness. This position was con- 
tradicted by the regnant rabbinic view, which held that holiness is attained 


123 Koltun-Fromm, Hermeneutics of Holiness, 157. 

124 Lehto, ‘Divine Law’, 367-68. 

125 On Aphrahat’s views on marriage and celibacy see Koltun-Fromm, Hermeneutics of 
Holiness, 129-74. 
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through a life of marriage and procreation.!® In contrast, however, to earlier 
Palestinian rabbinic works, which seem to differentiate Moses from all other 
prophets and patriarchs who were married, the Bavli opens the door to the 
possibility of emulating Moses, who is transformed into a model for rabbinic 
praxis in a manner not dissimilar to Aphrahat’s reconstruction. Daniel Boyarin 
notes in this regard that ‘although the difference between Moses and the ordi- 
nary people is adduced here as well, the difference does not lead clearly to the 
understanding that, for all others, renunciation of marital sex is excluded and 
regarded as arrogance and wrong, as it is in the midrash (i.e., the Sifre Num). 
One could easily read this text as a further authorization for the apparent 
Babylonian practice of long marital separations for the study of Torah, while 
the Palestinian version above strongly condemns the practice’!2” 

Another example of affinity between Aphrahat and the Bavli can be gleaned 
from a tradition recorded in bYev 105b, which deals with the direction of one’s 
gaze during prayer: 


R. Hiyya and R. Shimon b. Rabbi once sat together, when one of them 
began to teach, saying: While praying, a person should direct his eyes 
downwards, for it is said, ‘And My eyes and My heart shall be there per- 
petually’. The other retorted: His eyes should be directed upwards, for it is 
said, ‘Let us lift up our heart with our hands’. In the meantime, they were 
joined by R. Yishmael son of R. Yosi. He asked them: ‘In what subject are 
you engaged?’ ‘In the subject of prayer’, they replied. He said to them: 
‘Father ruled thus: During prayer, a person should direct his eyes down- 
wardsand his heart upwards so that these two verses may not contradict’.!28 


R. Hiyya and R. Shimon son of Rabbi debate the question of whether, during 
prayer, a person should direct his eyes upwards or downwards. R. Yishmael b. 
R. Yosi harmonizes the two verses quoted in support of the diverging positions, 
ruling that one should direct his eyes downward and his heart upward. It is not 
entirely clear whether R. Yishmael b. R. Yosi refers to the physical direction of 
the heart during prayer, and thus to the direction of one’s face, or whether the 


126 See, e.g., Schremer, Male and Female, 62-64. Cf Kahana (ed), Sifre on Numbers, iii, 671, 
who points out that the exegetical path not taken by the Sifrei Numbers, namely adopting 
the simple meaning of Scripture that Moses took a second wife, would have been a more 
straightforward way to polemicize against Christianity. 

127 Boyarin, Carnal Israel, 165. For a recent discussion of this Babylonian rabbinic practice in 
its Christian and Zoroastrian contexts see Kiel, Sexuality, 75-100. 

128 CfyBer 4:5, 8c. For discussions of this passage see, e.g., Ehrlich, Nonverbal Language, 100- 
106; Henshke, ‘Kivun ha-tefilla’, 7-9. 
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spiritual ‘direction’ of the heart is assumed, suggesting that the heart should 
inwardly be focused on God.!29 

It might follow from the citation of 1 Kings 9:3 that praying with the eyes 
‘downwards’ essentially means directing one’s gaze towards the Temple. This 
interpretation was adopted by several traditional commentators!®° and is con- 
firmed by the parallel dispute in the Yerushalmi.!31 Accordingly, R. Yishmael b. 
R. Yosi essentially designated God's earthly and celestial ‘abodes’ as the focal 
point of prayer: a person’s eyes should gaze at the place of the Temple, where 
God dwells on earth, but his heart should be directed towards God’s heavenly 
abode.!82 Other commentators, however, understand that the eyes should 
literally gaze ‘downwards’ at the earth.!53 This interpretation is supported by 
Aphrahat’s Demonstrations: ‘As I urged you above, the moment you start pray- 
ing, raise your heart upwards, and lower your eyes downwards’!34 Aphrahat is 
clearly not instructing people to direct their eyes toward the Temple. Rather, 
he seems to be encouraging the lowering of one’s eyes in submission, while ele- 
vating the heart to concentrate on God.!5 Aphrahat’s position can thus bear 
on the correct interpretation of R. Yishmael b. Yosi’s statement in the Talmud, 
especially since the Bavli’s version, which closely resembles Aphrahat’s state- 
ment, diverges from the original tradition as recorded in the Yerushalmi. 

No matter how we choose to reconstruct the minutiae of the relationship 
between Aphrahat and the Bavli, it is worth quoting Geoffrey Herman, who dis- 
cusses other ritual instructions pertaining to the condition of one’s shoes, belt, 
arms, and garments during prayer, which were common to the Talmud, Syriac 
Christian sources, and Pahlavi literature: ‘In the Sasanian Empire religions as 


129 See Ehrlich, Nonverbal Language, 65, 82-83; Walfish, ‘Standing before God’; Henshke, 
‘Kivun ha-tefilla’, 7-9. 

130 See, e.g., Rashi and Meiri ad loc. See also Ehrlich, Nonverbal Language, 100-101. 

131 yBer 4:5, 8c. 

132 This goes back to a biblical disparity between the Priestly source, which places God in the 
earthly tabernacle, and Deuteronomy, which places God in the heavens. On this issue see, 
e.g., Knohl, Sanctuary of Silence. 

133 Maimonides, Laws of Prayer, 5:4. For other commentators who adopted this interpreta- 
tion see Henshke, ‘Kivun tefilla’” 8, n35. See also Luke 18:13. 

134 Aphrahat, Demonstrations 4.13; Lehto, Demonstrations, 160-61. The parallel was already 
pointed out in Brock, Syriac Fathers, 27-28, n12. And see also Bar-Asher Siegal, ‘Prayer’, 71; 
Lizorkin, Aphrahat’s Demonstrations, 92. 

135 Aphrahat seems to diverge from another Christian custom to lift the eyes upwards during 
prayer. See, e.g., Origen, On Prayer 31.2 (ed Oulton and Chadwick, 323): ‘Neither ought he 
to doubt that, as there are countless attitudes of the body, the attitude in which the hands 
are stretched out and eyes lifted up is to be preferred to all others’. See also Evagrius, 
Admonition on Prayer (Brock, Syriac Fathers, 70): ‘Rather, when you stand up (in prayer), 
sign yourself with the sign of the cross, gather together your thoughts, be in a state of 
recollection and readiness, gaze upon him to whom you are praying, and then commence’. 
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different as Judaism, Christianity and Zoroastrianism shared certain modes of 
deeply religious behavior.... They prayed with their belts fastened, their shoes 
on, arms crossed, and they regarded such behavior as divinely mandated. We 
might envision a process of influence, but for the contemporaries there was no 
such awareness. This was just the way things were done’.!36 


Ephrem 

Not unlike Aphrahat, Ephrem’s relationship with Jews and Judaism is complex. 
On the one hand, he shares a great deal of both content and methodology 
with Jewish (and particularly rabbinic) traditions, especially insofar as biblical 
exegesis is concerned.!°” But, on the other hand, he also uses an emphatic anti- 
Jewish rhetoric in his writings.!8 As recently put by Aaron Butts and Simcha 
Gross, ‘What is called for is more sophisticated analyses both of Ephrem’s anti- 
Jewish polemic and of his supposed indebtedness to Jewish traditions, and it is 
upon these analyses that one could then paint a more comprehensive picture 
of intersections between Ephrem and Jews’.!89 

Various theories have been proposed in scholarship to account for the affin- 
ity between Ephrem and rabbinic traditions.4° In the present context, we 
will center on the intersections of Ephrem’s writings and the Bavli. Christine 
Shepardson examined the Bavli’s depiction of the repentance of the Ninevites 
in light of Ephrem’s verse homilies, providing a fine example of the fruitfulness 
of the juxtaposition of Ephrem and the Talmud. The rabbinic sources seem 
to reflect a bifurcated portrayal of the Ninevites’ repentance:!*! whereas the 
Mishna and Bavli depict the Ninevites’ repentance as genuine and exemplary 
(mTaan 2:1; bTaan 16a), the Yerushalmi depicts the repentance of the Ninevites 
as deceptive and insincere (yTaan 2:1, 65b). Shepardson demonstrates that 
Ephrem’s verse homily (mémra) on Jonah (whether actually attributable to 
Ephrem or a later author adopting his style) shares some important features 
with the Babylonian rabbinic portrayal of the Ninevites.!*? It is not simply that 
the Ninevites are glorified in both accounts for their actions, but rather that 
their repentance serves as a model of genuine repentance for the local Jewish 


136 Herman, ‘Like a Slave’, 100. 

137 See, e.g., Narinskaya, Ephrem, a Jewish’ Sage; Kronholm, Motifs from Genesis 1-11. 

138 Shepardson, “Exchanging Reed for Reed”; eadem, Anti-Judaism. 

139 Butts — Gross, introduction to Jews and Syriac Christians, 21, n88. 

140 Fora recent survey of the history of research see Monnickendam, Jewish Law and Early 
Christian Identity, 8-15. 

141 For this bifurcation see, e.g., Bickerman, ‘Les deux erreurs’; Urbach, ‘Repentance of the 
People of Nineveh’; Sherwood, Biblical Text, 106-7; Ego, ‘Repentance of Nineveh’. 

142 Shepardson, ‘Interpreting the Ninevites’ Repentance’, 261. For the author of this homily 
compare Brock, ‘Ephrem’s Verse Homily’. 
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and Christian audience. While Ephrem maintains the patristic anti-Jewish 
rhetoric connected with the Ninevites’ repentance, he tempers and relaxes this 
message by calling upon his Christian audience too (and not only the Jews), 
to live up to the model of the Ninevites.!*9 It is hardly the case, then, that the 
Babylonian rabbinic interpretation of the Ninevites’ repentance was devised 
in isolation from Christian exegesis.144 Rather, the Syro-Mesopotamian arena 
reflects a common space shared by Christian and Jewish exegetes, which 
echoes the complexity of negotiating antagonistic, and at the same time over- 
lapping, interpretive communities. In contrast to the polemical interpreta- 
tion of the Ninevites’ repentance advanced by Palestinian rabbis on the one 
hand, and Greek and Latin Christian authors on the other, Ephrem and the 
Babylonian rabbis share a basic ‘vulnerability’ to criticism, to which they 
were willing to subject themselves, by highlighting both the excellence of the 
Ninevites’ repentance and, at the same time, the shortcomings of their own 
communities. In that sense, the Ninevites serve as a positive model of proper 
repentance for their respective local communities.!45 


143  Shepardson, ‘Interpreting the Ninevites’ Repentance’, 261. 

144 Certain scholars sought to explain the aversive treatment of the Ninevites’ repentance in 
the Yerushalmi — representing a shift, from both the biblical story and the Mishna — as a 
response to anti-Jewish Christian polemic (Urbach, ‘Repentance’; Sherwood, Biblical Text, 
106-7). Greek, Latin, and Syriac Christian authors were drawn to the story of Jonah, not 
only for the symbolic potential it held in terms of prefigurating Jesus (e.g., Jonah’s three- 
day journey in the belly of the fish and Jesus’s three-day stay in the tomb), but also for 
the lesson taught by the Ninevites’ behavior insofar as it emphasizes the value of fast- 
ing and remorse and God’s endless mercy shown to those who turn to him with a pure 
heart. Christian authors further stressed that God’s adherence to the repentance of the 
uncircumcised Ninevites over against that of Jonah’s own people represents the triumph 
of gentile Christianity over Judaism. On this dimension see, e.g., Bickerman, ‘Jonas’; Ego, 
‘Repentance of Nineveh’; Kitchen Jonah’s Oar’; idem, ‘Winking at Jonah’; Gregg, Shared 
Stories, Rival Telling, 369-407. In light of the favorable portrayal of the Ninevites in patris- 
tic literature and its anti-Jewish implications, it was thus contended that the Palestinian 
Amoraim, who were exposed to local Christian exegesis, responded to this challenge by 
making a total mockery of the Ninevites’ repentance. The positive image of the Ninevites 
found in the Mishna and Bavli was believed, according to this line of explanation, to 
represent a more ‘organic’ interpretation, responding to the biblical text in a ‘relatively 
uncluttered interpretive space’ (Sherwood, Biblical Text, 107), under the assumption that 
anti-Jewish Christian polemic did not pose a significant challenge to the rabbis in early 
third-century Palestine and Sasanian Babylonia (Urbach, ‘Repentance’). This proposition, 
however, fails to account for the systematic anti-Jewish polemic of fourth-century Syriac 
authors (such as Ephrem and Aphrahat) in the East Roman and Sasanian milieus, the 
robust religious space shared by the Babylonian rabbis and eastern Christian authors, and 
the comprehensive rabbinic engagement with Christian doctrine, predominantly located 
in the Bavli. 

145 Shepardson, ‘Interpreting the Ninevites’ Repentance’, 274-75. 
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It is noteworthy that the reconstruction of the Ninevites’ repentance by the 
Bavli and Ephrem echo broader trends characteristic of the Syro-Mesopotamian 
discourse on repentance. Thus, in contemporaneous Zoroastrian texts we find 
a similar ‘vulnerable’ glorification of gentile (i.e., non-Zoroastrian) repentance. 
In connection with Videvdad 3.41-42, which describes the overwhelming power 
of the daéna (Pahlavi dén), the Zoroastrian Tradition, to eliminate and wipe 
away (spaiieiti) all sorts of previous misconduct,*6 the Pahlavi glossators jux- 
tapose the status of a non-Zoroastrian who turns to the Zoroastrian Tradition 
with that of a Zoroastrian who is already ‘under the law’. According to cer- 
tain exegetes, the leap of repentance performed by a non-Zoroastrian penitent 
serves as a model for the repentance of a practicing Zoroastrian, in line with 
the Babylonian rabbinic and Syriac Christian glorification of the repentance of 
the Ninevites as a model for the local Jewish and Christian communities. 


Syriac Christian Law 
Unlike the rabbinic legal tradition, which contains a detailed body of civil 
law, the early Christian church was largely concerned with religious matters 
and did not develop a systematic body of civil law.4’ As a result, Christian 
jurists appealed to other legal systems for the adjudication of private law. Most 
Christian jurists — not only Latin- and Greek-speaking Christians, but also 
Syriac-speaking Christians — naturally appealed to Roman law in matters of 
civil (and family) law.148 One of the most important channels for the impact of 
Roman law on Syriac Christianity was the Syro-Roman law book.” Yakir Paz 
recently argued that the Talmud was familiar with this work and even quoted a 
passage from it, according to which ‘males and females inherit equally’° This 
passage is recorded in bShab u6a-b, in the context of a story narrating a 


146 Kiel, ‘Penitential Theology’; Cantera, ‘Legal Implications’, 62-33. 

147 The compartmentalization of religious and civil law in the Christian legal tradition is 
often tied to Matt 22:21. 

148 See, e.g., Monnickendam, Jewish Law and Early Christian Identity, 30-44. 

149 For a critical edition see Selb - Kaufhold, Das syrisch-rémische Rechtsbuch. For ear- 
lier influences of Roman law on Syriac Christian law see Monnickendam, ‘Kiss and the 
Earnest’; eadem, Jewish Law and Early Christian Identity. 

150 Paz, ‘Torah of the Gospel’; see Selb — Kaufhold, Syrisch-rémische Rechtsbuch, 2:22. Cf mBB 
8:2 (the daughter does not inherit when there is a living son); tBB 7:10 (ed Lieberman, 
155); yBB 81, 16a; bBB 11a—b; Feintuch, ‘Daughters’ Inheritance’. According to Sasanian 
law, a daughter inherits half of a son’s share. See Macuch, Das sasanidische Rechtsbuch, 
85; Payne, State of Mixture, 113-14; Simeon of Revardashir (Sachau, Syrische Rechtsbiicher, 
3:245): ‘Therefore, a complete share is given to a son, while a half share to a daughter, for 
her maintenance, nourishment, and garments’; I86‘boxt (Sachau, Syrische Rechtsbiicher, 
312-15). See also Quran 4:11: ‘Allah instructs you concerning your children: for the male, 
what is equal to the share of two females’. 
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judicial encounter between Rabban Gamliel and his sister and a (Christian) 
philosopher sitting in judgement:!>! ‘He (= the philosopher) said to him: from 
the day you were exiled from your land, the Tora of Moses was taken from you, 
and the Tora of the ‘avon gilyon (a wordplay on evangelion) was given to you, 
and it says in it: “The son and the daughter inherit as one” (i.e., equally)’. 

Alongside the impact of Roman law on Syriac authors such as Ephrem, East 
Syrian Christian jurists developed a distinctive body of civil law based mainly on 
the Sasanian legal system, which was still largely in force in Syro-Mesopotamia 
and Iran well into the Abbasid period.'>? The first comprehensive attempt to 
codify civil law in the East Syrian church was undertaken by I80‘boxt of Rev 
Ardashir,!°3 circa 775-779-154 While the author is conversant in biblical law, syn- 
odic law, Roman law, and even Islamic law, his compendium is based mainly 
on the Sasanian legal system, relying in particular on legal concepts and deci- 
sions found in the Madayan ī hazar dadestan. I86‘boxt’s legal compendium 
was originally composed in Middle Persian, but survived only in Syriac transla- 
tion, produced at the behest of Catholicos Timothy 1 after IS6‘b6xt’s death. The 
Syriac translation contains a few Persian terms (provided in transliteration in 
Syriac characters) accompanied by a Syriac translation/definition.> 

A recent study suggests that similar Sasanian legal currents underlie I80‘boxt’s 
legal compendium and the Bavli.5° The study centers on a set of rabbinic 
principles — ve-‘asita ha-yashar ve-ha-tov (you shall do that which is upright and 
good), kofin ‘al midat sedom (we [= a court] may coerce regarding the measure of 
Sodom), le-ma‘an telekh be-derekh tovim (so that you shall walk in the path of the 
virtuous), and lifnim mi-shurat ha-din ([going] within the line of the law) — estab- 
lishing a heightened standard of moral behavior in the sphere of private law in 
excess of the strict law. These principles, which establish fully normative, justi- 
ciable, and enforceable standards of behavior in excess of the strict law (and not 
simply supererogatory measures), were developed and systematized in the con- 
text of the Babylonian (rather than Palestinian) branch of rabbinic legal culture 
and are reflective of the distinctive cultural and jurisprudential environment of 
the Syro-Mesopotamian Near East in the late Sasanian period. 


151 For the Christian context of this talmudic story see also Zellentin, Rabbinic Parodies, 153- 
56; Murcia, Jésus dans le Talmud, 241-317. See also chapter 8 of the current volume. 

152 See Simonsohn, ‘Introduction and Formalization of Civil Law’; Payne, State of Mixture, 
93-126; Payne, ‘East Syrian Bishops’. 

153 On [8d‘boxt see Van Rompay, ‘Isho‘bokht of Rev Ardashir, 216; Aoun, Jésubokt’. 

154 For a Syriac edition and German translation see Sachau, Syrische Rechtsbiicher, 31-201, 
3:289-344. For preliminary studies see Jamali, ‘Book v1 of I8d‘bokht’s Corpus Juris’; Tillier, 
‘Evolution of Judicial Procedures’. 

155 For the Middle Persian terms in this work see de Menasce, ‘Some Pahlavi Words’; Macuch, 
‘A Pahlavi Legal Term’. 

156 Kiel, ‘Above and beyond the Law’. 
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The four talmudic principles can be illuminated by comparison with 
I80‘boxt’s taxonomy of moral and legal categories and the Persian legal termi- 
nology underlying his account. The category of ‘uprightness’ (trisuta) informs 
the talmudic principles of performing that which is ‘upright and good’ and 
avoiding the ‘measure of Sodom’, which require good faith and fair dealing, and 
seek to prevent unconscionable behavior and abuse of rights, whereas the cat- 
egory of acting in excess of the law or short of the law (yatirut dina and hasirut 
dina; translating the Persian legal terms passand!5” and behdadestanih'*®) 
informs the talmudic principles of acting ‘within the line of the law’ and ‘walk- 
ing in the path of the virtuous’, which require altruistic and supererogatory 
behavior — to the extent of incurring financial loss — and involve a dimension 
of distributive justice. 


Manichaeism 


The question of Manichaean impact on the Talmud is connected to the broader 
issue of rabbinic engagement with ‘gnostic’ thought. The possibility of rab- 
binic engagement with ‘gnostic’ thought has long been entertained in scholar- 
ship, mainly in the context of the rabbinic discussions of minim (heretics) and 
minut (heresy) and ‘two powers in heaven’? The relevance of gnostic thought 
to these rabbinic discussions depends, however, to a large extent, on what 


157 For this reconstructed meaning of passand see Ménoy Xrad 1.52-53 (‘With enemies strug- 
gle in accordance with the law; with friends proceed with passand that is due to friends’); 
de Menasce, ‘Some Pahlavi Words, 8. Shaul Shaked (private communication) has recently 
suggested reading psyd, based on the Aramaic root PsD (‘to spoil, lose, be deficient’), 
instead of the reconstructed Middle Persian form passand. Although this root is unat- 
tested in Syriac, it is attested in Jewish Babylonian Aramaic and Mandaic. See Sokoloff, 
Dictionary, 917; Drower — Macuch, Mandaic Dictionary, 375. 

158 Behdddestanih is another form of Pahlavi weh-dadestanth, both of which refer to super- 
erogatory behavior and going beyond the requirements of the law. See Macuch, ‘Pahlavi 
Legal Term’, 76-84; cf Kiel — Skjaerva, ‘Sabbath Was Made for Humankind’, 14, n40. In any 
event, a related Pahlavi term, namely meh-ddadestanih (lit. ‘higher/greater law’) is cer- 
tainly closer in meaning to behdddestanih as employed in I86‘bokht’s compendium. The 
term meh-dadestanih is well attested in Pahlavi literature and has been subject to various 
interpretations. See Macuch, ‘Pahlavi Legal Term’, 86-95; Agostini — Kiesele — Secunda, 
‘Ohrmazd’s Better Judgement’. In legal contexts — especially in the Pahlavi Videvdad 
and the Pahlavi commentary on the Nirangestan — the term refers to the overriding of 
a religious prohibition by a higher principle/value of the system. See Kiel- Skjzerve, 
‘Sabbath’, 6-9. 

159 For rabbinic engagement with gnostic thought see, e.g., Segal, Two Powers in Heaven; 
idem, ‘Ruler of This World’; idem, ‘Dualism in Judaism’; Boyarin, ‘Two Powers in Heaven’; 
idem, ‘Beyond Judaisms’; Schremer, ‘Midrash, Theology, and History’; Schafer, Jewish Jesus; 
Kister, ‘Metatron’. 


436 KIEL 


type of binitarianism is targeted by the rabbis in each and every case.!6° Indeed, 
binitarian thought, which presumes a hierarchy of two divine powers, encom- 
passes a wide array of possibilities, ranging from Logos theology and belief in a 
demiurge to various forms of oppositional and antagonistic dualism.!*! Those 
who raise the possibility, moreover, of gnostic undertones in rabbinic literature 
must contend with the question of what exactly is meant by ‘gnostic’, both as a 
sociohistorical designation and as an ideological-taxonomic religious category.!6? 
Finally, the rabbis’ response to gnostic thought — however one might choose to 
define this category — is naturally intertwined with their engagement with the 
‘other’ at large and their multifaceted response to a variety of Christian, pagan, 
and philosophical doctrines and ideas that pervaded late antiquity.163 

Moving beyond the problematic search for ‘gnostic’ undertones in rabbinic 
literature, several studies have explored the particular impact of Manichaean 
themes and concerns in the Talmud.!® A case in point is a talmudic passage 
in bNid 13a—b, which seems to respond to one of the most central Manichaean 
doctrines that is also manifest in the ethical regimen.!®> Following a lengthy 
discussion concerning the prohibition of self-arousal and the ‘wasting’ of 
semen,!©6 the Bavli (bNid 13b) records the following tradition: 


160 Segal, Two Powers in Heaven, suggested that the heresy of ‘two powers in heaven’ sub- 
sumes under its wings both the notion of ‘complementary powers in heaven’, a doctrine 
which naturally lends itself to a Christian interpretation, as well as that of ‘opposing pow- 
ers in heaven’, which echoes certain gnostic world views. Cf Schafer, Jewish Jesus, 276, n21 
(and, in general, 103-49), who views the rabbinic sources as engaging with ‘the possibility 
of a second divine power next to God in a positive sense, not as a negative and antago- 
nistic force fighting the supreme God. Similar remarks to that effect can be found in Dan, 
History of Jewish Mysticism, 2:642. 

161 For surveys of late ancient forms of binitarian thought see, e.g., O’Brien, Demiurge. See 
also the brief summary in Bar-On — Paz, “The Lord of All”, 7-14. 

162 See, e.g., Williams, Rethinking “Gnosticism”; King, What Is Gnosticism? Cf Brakke, Gnostics. 

163 For the need to appreciate the variety of ‘others’ with which the rabbis contended see, 
e.g., Hayes, “Other” in Rabbinic Literature’; Secunda, ‘Reading the Bavli in Iran’; Naiweld, 
‘There Is Only One Other’. Cf Schremer, Brothers Estranged, 3-24. Naiweld (‘There Is 
Only One Other’, 82-83) correctly notes that although the rabbis appear at times to have 
consolidated and unified the ‘other’ into a single doctrine or figure (e.g., ‘two powers in 
heaven’ or the generic min), ‘this does not mean that the differences between the vari- 
ous others are erased or attenuated; on the contrary, their multiple characteristics are 
retained so that their representations will allow the group to explore its own internal 
ambiguities and experiment with alternative possibilities’. 

164 For Manichean themes and concerns in the Talmud see, e.g., Kiel, ‘Creation by Emission’; 
idem, ‘Study versus Sustenance’; idem, ‘Reimagining Enoch’. 

165 Kiel, ‘Playing with Children’. 

166 For discussions of the talmudic prohibition against ‘wasting’ semen see, e.g., Satlow, 
“Wasted Seed”; Brodsky, Bride , 363-67; Rosen-Zvi, Demonic Desires, 110; idem, ‘Yetzer 
hara’, 56-57; Kiel, ‘Creation by Emission’, 295-316. 
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Our rabbis taught: proselytes and those who ‘play around with children’ 
delay (the advent of) the messiah. As for proselytes, this can be under- 
stood according to the view of R. Helbo, for R. Helbo said, ‘Proselytes are as 
difficult for Israel to endure as scabs to the skin’.!®” What, however, could 
be meant by ‘those who play around with children’? If we say that this 
refers to (those engaged in) male homosexual intercourse — those are lia- 
ble to stoning! (and cannot be merely designated ‘delaying the messiah’). 
Rather, it refers to (those engaged in intercourse) ‘through the limbs’ (i.e., 
without genital contact) — those are (liable to the sin of) the members of 
the generation of the flood! (and cannot be merely designated ‘delaying 
of the messiah’). Rather, it refers to those who marry minors who are not 
old enough to bear children, for R. Assi stated: ‘The Son of David will not 
come until all the souls contained in the body are exhausted, as it is said: 
‘(for I shall not continually accuse, nor will I always be angry) for the spir- 
its shall enwrap/clothe (or “grow faint”) before me, even the souls that I 
have made’ (Isa 57:16).168 


While it remains possible that the Talmud is contending here with views like 


those held by Eunomius, the late fourth-century Cappadocian theologian,!® 


or some other formulation of the doctrine of preexisting souls,!”° it is also 


possible that the Talmud is concerned in fact with a distinctive Manichaean 


doctrine connected with the redemption of ‘all the souls’ — that is, the numer- 


ous particles of divine light, among which human souls are included, which 


are collectively referred to as the Living Soul”! mixed with and imprisoned 


in Matter’? This doctrine can be described as the scarlet thread running 


167 


168 
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On the distinctive Babylonian rabbinic attitude to proselytes and proselytization see, e.g., 
Lavee, ““Tractate” of Conversion’; idem, ‘Proselytes’; Elman, ‘Other in the Mirror’; Shapira, 
‘Conversion’. 

Cf KallaR 2.4. On the sexual connotation of ‘playing around’ (PPpNyn/}PNwi) see in gen- 
eral Schwartz, Jews and Christians, 375-94. 

See Boyarin, Traveling Homeland, 72-77. 

Nuances of the doctrine of preexistence were widespread in late antiquity. See, e.g., Plato, 
Timaeus 41d—e; Philo, Somn 1.138-139; 2 Baruch 23.4; Origen, Peri Archon 1.8; Quran 7:172; 
Bundahisn 38.12; Dadestan 1 Dénig 36.25—28; Pahlavi Rivayat accompanying the Dadestan 
I Dénig 17d.13-14. See recently Crone, ‘Pre-Existence in Iran’. 

The Living Soul (Latin viva anima; Middle Persian gryw zyndg; Coptic t.psyché etanh) is 
also known through a variety of guises, including the Cross of Light, the Five Elements, 
the World Soul, the Youth, and the Suffering Jesus. 

Greek hylé, the principle of evil and darkness, which is manifest primarily through sexual 
lust. Compare also the Sethian Apocryphon of John, in Meyer, Nag Hammadi Scriptures, 
123: ‘The source of the demons that are in the entire body is divided into four... and 
the mother of them all is Matter (Hylé). Hylé is personified in the Iranian Manichaean 
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throughout Manichaean thought, making up the very foundation of its cos- 
mogonic myth,!’3 its individual and collective eschatology,!”4 its soteriologi- 
cal speculation associated with the manifestations of Jesus (often depicted by 
his epithets Christ/Messiah),!” and its ethical system.!”6 This interpretation is 
based on a straightforward reading of R. Assi’s statement — namely, insisting 
that the term guf refers to the carnal existence of a body rather than a dwelling 
place for preexisting souls — thus disclosing the rabbis’ negotiation of a distinc- 
tive eschatological doctrine, which envisions the separation of souls from their 
bodily abode as the focal point of the messianic age. 

The reconstruction of the Manichaean undertones in R. Assi’s statement 
relies not only on a thick and unbiased reading of the statement itself, but 
also, and perhaps more importantly, on the talmudic discussion in which it 
is couched, which seems to grapple with the practical implications of the 
Manichaean doctrine of the Living Soul in the realm of sexual ethics. In this 
context, R. Assi’s statement is recorded by the redactors in support of a rab- 
binic indictment of those who ‘play around with children’, condemning them 
as ‘delayers of the messiah. Unlike the rabbinic critique of ideological and 
practical manifestations of sexual abstinence associated with various Jewish, 
Christian, Cynic, and Epicurean groups in late antiquity,!”” the particular con- 
demnation of non-procreative sex in connection with the distinct practice 
of ‘playing around with children’ engages with activities characteristic of the 
Manichaean Hearers (at least according to their critics) — as opposed to the 
celibacy practiced by the Manichaean Elect — which were aimed at prevent- 
ing the further entrapment of the Living Soul in Matter by circumventing 
procreation while engaging in sexual activity.!”8 


tradition as the demon Az, for which see below. The human body in particular is referred 
to in some of the Middle Persian texts as nasay (‘corpse’ or ‘dead matter’, in contrast 
to gyan, ‘soul’). See, e.g., Boyce, Reader in Manichaean Middle Persian and Parthian, 75; 
Sundermann, ‘Cosmogony’. 

173 For overviews of Manichaean cosmogony see, e.g., Reeves, Heralds of the Good Realm, 
79-88; idem, Prolegomena, 13-15 (summary), 146-52 (translation of the succinct account 
of Theodore bar Konai), 190-205 (Islamic reports); Sundermann, ‘Cosmogony’; Asmussen, 
Manichaean Literature, 127-34. 

174 For overviews of Manichaean eschatology see, e.g., Stroumsa, ‘Aspects de l’eschatologie 
manichéenne’; Skjzervg, ‘Iranian Elements in Manicheism, 275-81; Sundermann, ‘Man- 
ichaean Eschatology’. 

175 On Jesus in Manichaeism see, e.g., Asmussen, Manichaean Literature, 98-112; Sundermann, 
‘Christ in Manichaeism’; Franzmann, Jesus in the Manichaean Writings. 

176 For Manichaean ethics see esp BeDuhn, Manichaean Body; Gardner — Lieu, Manichaean 
Texts, 231-58. 

177 See, e.g., Kiel, Sexuality, 31-74. 

178 Although the Manichaean system generally advocated a thoroughly negative perception 
of the human body and its sexuality, the relatively lenient ethical regimen prescribed for 
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The distinctive concession associated with the Manichaean Hearers (have 
sex if you wish, but dare not procreate!) differed not only from various celi- 
bate ideologies that pervaded the cultures of late antiquity, but also from 
the widespread view found among rabbinic, patristic, and Stoic authors, 
according to which marital sex should, at the very least, be tolerated (if not 
condoned) because of its procreative function. In stark contrast to these views, 
the Manichaean authorities purportedly tolerated sexual relations among the 
Hearers who were unable to lead a completely celibate life, so long as these 
relations excluded the possibility of procreation. The talmudic depiction 
of those who ‘play around with children’ as ‘delayers of the messiah’ contests, 
therefore, both the distinctive antiprocreative sexual practices associated with 
the Manichaean Hearers, as well as the ideology in which those practices were 
couched. Sexual practices aimed at circumventing procreation, the talmudic 
redactors argue, do not release the Living Soul and Suffering Messiah nor bring 
about eschatological redemption, but rather delay the advent of the messiah. 

A related study demonstrates that distinctly Babylonian rabbinic construc- 
tions of the yetser (the Evil Inclination)!”9 can be illuminated in the context of 
Zoroastrian and Manichean!®° portrayals of the Middle Persian demon Az — a 
psychodemonic embodiment of human desire, which assumes cosmic dimen- 
sions of evil and occupies a central position in the diabolic hierarchy alongside 
the Evil Spirit.!8! Beyond positing a phenomenological comparison of the two 
figures, a cryptic talmudic story concerning the imprisonment of the yetser 
(bYom 69b; bSan 64a) can be illuminated by Manichaean and Zoroastrian 
traditions concerning the final imprisonment and defeat of Az in the end of 
days. The parallel traditions shed light on various details in the talmudic story, 
including the image of the yetser as a fiery lion cub emerging from the Holy of 
Holies, the note that fell from heaven with the word ‘truth’ inscribed on it; the 
imprisonment of the yetser in a cauldron sealed with metal and the setting of 


the Hearers would seem to enable, both theoretically and practically, some leeway on the 
matter. In any event, the question of whether or not a significant portion of Manichaean 
Hearers actually engaged in systematic non-procreative sexual activity is irrelevant to the 
present argument, as the reconstruction of the talmudic response relies mainly on the 
fact that the Manichaean Hearers were perceived in this manner by their critics. 

179 For the yetser (variously translated as inclination/tendency/disposition/instinct/desire) 
in rabbinic culture see, in general, Rosen-Zvi, Demonic Desires. 

180 Kiel, ‘Wizard of Az’. Compare Becker, “Evil Inclination” of the Jews’, who contextualizes 
the rabbinic yetser in general with the Syriac yatsra developed in Narsai’s writings. 

181 The apparently female demon Az (Av. Azi masc.) is known from a variety of Zoroastrian 
and Manichean sources and is derived from the verb dz- (‘to strive for, long after’). For 
previous discussions of this demon see, e.g, Schmidt, ‘Von awestischen Damon Azi’; 
Sundermann, ‘Zoroastrian and the Manichaean Demon Az’; Asmussen, ‘Az’. 


440 KIEL 


fire under it; and, finally, the emphatic sexualization of the yetser in the later 
strata of the Bavli. 

Finally, Geoffrey Herman examined a talmudic story about Rava and Bar 
Sheshakh (bAZ 65a) against the backdrop of a Parthian Manichaean hagio- 
graphical narrative discovered at Turfan (M47).!82 According to the talmudic 
story, Rava brought a gift to Bar Sheshakh, who seems to represent a local vas- 
sal ruler subject to the Sasanian king of kings, who was sitting at the side of 
naked prostitutes. Mocking his guest, Bar Sheshakh asks Rava if the Jews will 
have anything like this in heaven. Rava answers him that the Jewish heaven 
is much greater than Bar Sheshakh’s current circumstances, since, unlike Bar 
Sheshakh, the Jews will not be subject to the fear of the kingdom. The story 
ends with the arrival of a messenger, frestaka (Xpno™a), from the Sasanian 
king to summon/arrest Bar Sheshakh; ultimately, the latter's eye comes out of 
its socket. The parallel Manichaean story has Mani (‘the messenger’, fréstag) 
visit Mihrsah, the ruler of Méstin (Mesene)!*? and brother of the Sasanian king 
Shabur, while the latter was feasting in his garden. Mocking his guest, Mihrsah 
asks Mani if his heaven is anything like what he sees. Mani miraculously shows 
him the image of the Manichaean heaven with all its brightness and splendor. 
The story ends with Mihrsah bowing down to Mani and accepting his message. 
Notwithstanding the important differences between the missionary aim of the 
Manichaean narrative (Mihrsah turns to Mani) and the confrontational aim 
of the talmudic narrative (Bar Sheshakh is arrested and his eye pops out), the 
stories are remarkably similar. 

Much like Christian impact on the Talmud, which can be traced both to 
local Syriac traditions as well as ‘migrating’ traditions from the Roman East,!84 
the impact of Manichaean thought in the Talmud can be explained along the 
same lines. In light of the general impact of Greco-Roman culture in Sasanian 
Mesopotamia,!85 it is possible that Manichaean traditions from the Roman East 
made their way to Sasanian Babylonia. At the same time, the Babylonian rab- 
bis might have familiarized themselves with aspects of Manichaean thought 
in its Iranian version, a possibility which can be supported, perhaps, by the 
particular affinities exhibited between the Talmud and Parthian, Armenian, 
and Middle Persian Manichaean sources. 


182 Herman, ‘Talmud in Its Babylonian Context’. 

183 For the image of Mesene in late antiquity see Paz, “Meishan Is Dead”. 

184 The impact of the Syriac tradition was addressed above, whereas the impact of the 
Christian tradition of the Roman East was discussed in chapter 8. 

185 For the porousness of the cultural boundaries between the Roman East and Sasanian 
Mesopotamia see chapters 6-8. 
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Mark Geller has demonstrated that the Talmud preserves some of the very lat- 
est cuneiform traditions relating to astronomy, astrology, mathematics, omens, 
medicine, and magic. He posits that in the early Sasanian period, certain 
Babylonian rabbis acquired technical information from Babylonian scholars 
who could read cuneiform, and some of this information was translated into 
Aramaic and recorded in the Talmud.!8° Shmuel, for one, who is said to have 
been an expert in both medicine and astrology, consulted a local Babylonian 
scholar with an Akkadian name (Ablat = Ea-uballit), who, at that time, might 
still have consulted cuneiform tablets.!8’ According to Geller, ‘The nature of 
the Talmudic sources and the final redaction of the complex work meant that 
traditions from Graeco-Roman Palestine were mixed in with local traditions 
from Babylonia, and the dichotomy is particularly evident in the fields of med- 
icine and magic, in which clear distinctions can be made between Greek and 
Akkadian approaches to healing’.188 

Geller argues that Abaye, a fourth-century Babylonian rabbi, was probably 
‘the strongest proponent of traditional Babylonian medicine’, and much of the 
information garnered from his statements is based upon Akkadian medicine 
and magic. Thus, for example, two comments about dietary regimen attributed 
to Abaye’s mother in the Bavli (bKet 10b) are based in fact on Akkadian puns. 
‘Abaye said: Mother told me that eating dates before bread is like an axe to a 
palm tree. (Eating dates) after bread is like a bolt to a door’. Geller explains that 
eating dates before the meal might lead to indigestion and can result in diar- 
rhea or vomiting. Why an axe to a palm tree? Three Akkadian homonyms form 
the crux of a pun: the word aru means both ‘frond of a palm tree’ and ‘vomit’, 
while the homonym ari means ‘to cut branches’ and can refer specifically to 
cutting the branches of a palm tree. The second part of Abaye’s proverb relies 


186 Geller, ‘Akkadian Healing Therapies’; idem, ‘Survival of Babylonian Wissenschaft’; idem, 
‘Deconstructing Talmudic Magic’; idem, ‘Akkadian Vademecum (parallels between bGit 
68b-70a and the medical vademecum known as the ‘Diagnostic Handbook’). For the con- 
tinuity of Tannaic law with ancient Near Eastern legal traditions see, e.g., Milgram, From 
Mesopotamia to the Mishnah; Friedman, “Plotting Witness”; idem, ‘Sorting Out the Wages 
of Adultery’; Greengus, Laws in the Bible and in Early Rabbinic Collections. 

187 Geller, ‘Akkadian Healing Therapies’, 5, n12, quoting Rosner, Medicine in the Bible and 
Talmud, 156-70. According to Geller, ‘Rosner considers Mar Samuel to be the outstanding 
medical expert mentioned in the Talmud. We would argue, however, that many traditions 
regarding Mar Samuel are unreliable, since he was associated both with Judah the Prince 
and with King Shapur, and few of the traditions ascribed to Samuel resemble medical 
literature per se’. 

188 Geller, ‘Akkadian Healing Therapies’, 1. 
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upon an Akkadian term referring to the anus as a ‘door or gate’ (bab Suburri). 
Eating dates after a meal causes constipation, described here metaphorically 
as ‘a bolt to a door’, ‘door’ being a euphemism for anus, whereas the Akkadian 
word for ‘bolt’ (sikkuru) derives from the root sekéru (to be stopped up) in ref- 
erence to body parts. Thus, Abaye’s comments make little sense in Aramaic, 
but are perfectly comprehensible when the Akkadian idioms are recognized.1®9 

The impact of ancient Babylonian traditions on the Talmud is also evident 
in the realm of demonology. Avigail Bamberger!®° examined the similarities 
between the talmudic privy demon (shed shel bet ha-kise) and Sulak, a well- 
known Akkadian demon. Four considerations point to identifying the talmu- 
dic privy demon with the Babylonian Sulak: (1) They both dwell in the privy; 
(2) they both cause epilepsy, strokes, or sudden falls; (3) they both seem to 
have the form of a lion; and (4) their names (Sulak and Bar Shirika) are sim- 
ilar. According to Bamberger, ‘this suggestion is yet another example of the 
presence of beliefs and opinions from the Ancient Near East that found an 
echo in the Babylonian Talmud’. Sara Ronis similarly examined a talmudic 
story recorded in bKid 29b, narrating the defeat of a seven-headed demonic 
serpent through the prayer and bowings of Rav Aha b. Yaakov, in the light of 
ancient Mesopotamian (and Ugaritic) mythological accounts of the defeat of 
a mythical seven-headed snake. Ronis also acknowledges, however, the role 
of Christian and Iranian traditions in the formation of this talmudic story,!9! 
which points to the need for a panoramic view of the Syro-Mesopotamian 
Near East. 


Conclusion 


This chapter explored the various comparative arenas available to students 
of rabbinic literature and culture seeking to read the Talmud in its Sasanian 
context. In this framework, we have explored the impact of Syriac Christian, 
Zoroastrian, Manichaean, and local Babylonian traditions on the Bavli- 
whether by way of absorption, polemic, subtle adaptation, or simply sharing in 
a broader discourse — in a variety of linguistic, cultural, legal, narrative, mythi- 
cal, magical, and theological contexts. While it is important to explore each 
contextual framework on its own — thus appreciating the distinctive dimen- 
sions of the Bavli’s engagement with particular cultures, literatures, corpora, 


189 Ibid., 19-20. 
190 Bamberger, ‘Akkadian Demon’. 
191 Ronis, ‘Seven-Headed Demon’. 
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and genres — it is also illuminating to synoptically and panoramically view the 
multiple perspectives making up the ‘Sasanian’ context of the Talmud. 

In their introduction to a recent volume entitled The Aggada of the Bavli 
and Its Cultural World, Jeffrey Rubenstein and Geoffrey Herman write: ‘The 
Babylonian Talmud, in which all is “mixed” (b. Sanh. 24a), was created in a 
culturally diverse region in which the remains of many ancient and more 
recent cultures were to be found. One thereby encounters in the Sasanian 
era not only the ancient Babylonian culture but the Iranian culture, the cul- 
ture of the Eastern Christians, Manichaeans, Mandaeans, Jews, and also bear- 
ers of Hellenistic culture as well. Echoes of the conversation of this cultural 
multi-vocality are still evident in the Talmudic text where the embroidery 
of Babylonian aggadic traditions was woven from different materials drawn 
from diverse cultures’!9? While Rubenstein and Herman focus on narrative, 
the panoramic-integrative perspective they facilitate is indeed a welcome and 
fresh approach that should be applied to other genres, as well as the Talmud 
at large. 
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CHAPTER 10 
Halakha and Aggada in Tannaic Sources 


Steven D. Fraade and Moshe Simon-Shoshan 


Part 1. The Vital Intersection of Halakha and Aggada 
Steven D. Fraade 


Halakha and Aggada 

The dialectical distinction and intersection between law and narrative oper- 
ate within all human societies, as they cannot be sustained without the rules 
that govern them and the stories they tell about themselves and their origins, 
both of which contribute to social solidity and solidarity. This dialectic is both 
operative and thematized in early rabbinic literature with respect to the nouns 
halakha (law) and aggada (narrative). One might say the same about other 
such dualities, for example, the relation between oral and written modes of 
communication and transmission (bi-khtav and be-al pe). Like many such dif- 
ferentiations, such as holy/profane, pure/impure, Israel/nations, they exist, 
one might say, in order to facilitate their being traversed; they erect fences so 
as to include gates. Vive la difference! need not, and should not, result in the 
construction of impervious, self-confirming dichotomies.! 

Recently, scholars have rightly sought to problematize, if not overturn, 
the division of early rabbinic literature (and teaching) between halakha and 
aggada, since the former is often highly narrativized (e.g., in the Mishna) 
while the latter is often preoccupied with law (e.g., in the Babylonian Talmud). 
The two both complement and interpenetrate one another.? However, to dif- 
ferentiate between halakha and aggada is not to import and impose dual 
categories that are not ‘native’ to ancient texts, as is often done with regard 
to other such differentiations (e.g., realism and nominalism), which are not 
without their own heuristic value.3 Rather, the distinction drawn between 


1 For this difference (!), see David, ‘Review Essay’. Beginning in Geonic times and continuing 
long thereafter, the cleavage between halakha and aggada becomes more pronounced, for 
which see Rosenak, ‘Between Aggadah and Halakhah’. 

2 See respectively, Simon-Shoshan, Stories of the Law; Wimpfheimer, Narrating the Law; and 
chapter u of this volume. For other recent books that emphasize the narrativity of the 
Mishna, see Cohn, Memory of the Temple; Berkowitz, Execution and Invention; Halberstam, 
Law and Truth; Rosen-Zvi, Mishnaic Sotah Ritual. For the repeated narrativization (and 
re-narrativization) of early Jewish law, see Fraade, ‘Nomos and Narrative’. 

3 On the use of ‘nominalism (versus ‘realism’) to characterize rabbinic approaches to law, see 
D. Schwartz, ‘Law and Truth’; Rubenstein, ‘Nominalism and Realism’; Hayes, ‘Legal Realism’. 
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halakha and aggada is one that is articulated already in early rabbinic 
(Tannaic) literature itself, often with the aim or effect of demonstrating that 
they are dynamically intertwined, sharing common origins and ends, not- 
withstanding (or precisely thanks to) their terminological differentiation.+ 

Toward this end, it should be stressed that the nominalized forms halakha 
and aggada never appear prior to our earliest rabbinic texts, an indication of 
a conceptual innovation of reification that has important cultural-historical 
significance. As one indicator of this emergent emphasis, in contrast to its 
total pre-rabbinic absence, the noun halakha (including its plural form halak- 
hot) appears 70 times in the Mishna, 143 times in the Tosefta, and 115 times in 
the Tannaic midrashim, signaling its centrality to both rabbinic practice and 
pedagogy. Similarly, but less so, the noun aggada (including haggada and their 
plural forms), while also making its debut in Tannaic texts, appears only once 
in the Mishna, 7 times in the Tosefta, and 22 times in the Tannaic midrashim. 
A similar development (with a minor qualification) can be said of the nominal- 
ized forms mikra (Scripture) and mishna (oral teaching), the two pairs, being 
often linked as part of the rabbinic study curriculum.® The unprecedented rei- 
fied differentiation of these concepts facilitates a discourse concerning their 
intersection and interpenetration. 

After a brief consideration of the relationship between law and narrative in 
the Hebrew Bible, part 1 of this chapter examines the thematization of halakha 
and aggada in the earliest rabbinic sources. These sources differentiate between 
halakha and aggada even as they insist upon their deep interconnection. Part 2 
of this chapter provides a comprehensive and detailed account of the mul- 
tifarious ways this interconnection is concretely realized in the Mishna and 
the Tosefta. 


Law and Narrative in the Tora 
Before proceeding to early rabbinic texts, it needs to be noted that the relation 
of law to narrative, or halakha to aggada in rabbinic terms, reaches back to 
the Hebrew Bible, especially the Tora. Is it principally a law book couched in 
narratives (as the Septuagint’s consistent rendering of Hebrew tora as Greek 
nomos in the mid-third century BCE would suggest), or is it an epic narrative 
(as its overarching chronological progression would suggest), into which laws, 


4 For an excellent overview of halakha and aggada in rabbinic Judaism, see Lorberbaum, 
‘Halakhah and Aggadah. For modern homiletical repercussions, see Bialik, ‘Halakha ve- 
aggadah’; Abraham Isaac Kook (1865-1935), ‘Unification of Halakha and Aggadah’; idem, 
Iggerot Ha-Rayah. 

5 See Fraade, ‘Innovation of Nominalized Verbs’, 135-38, 140-41. 
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law-giving, and adjudication have been narratively inserted? However, this too 
poses the choice too starkly, since the separation of biblical law from narra- 
tive and vice versa is often not so straightforward. To give one familiar exam- 
ple, parents may be obligated to teach their children the laws and rituals of 
Passover, but the content of the teaching is itself the narrative basis of those 
laws. See, for example, Exod 12:26-27; 13:8, 14. Similarly, Rabban Gamliel in the 
Mishna (Pes 10:5, MS Kaufmann) states that it is a legal obligation (hova) to 
explain the obligation to eat symbolic foods in terms of the Exodus narrative. 
It is furthermore an annual obligation to reenact that story through its retelling 
(and rejoicing) in each and every generation: 


Rabban Gamliel used to say: Whoever has not explained these three 
things on Passover has not fulfilled his obligation, those being: Pesah, 
Matsa, and Bitter Herbs. Passover, because God passed over the houses 
of our ancestors in Egypt. Bitter Herbs, because the Egyptians embittered 
the lives of our ancestors in Egypt. Matsa, because we were redeemed. 
Therefore, we are obligated to thank, to praise, to glorify, to exalt, to extol, 
(and) to magnify the one who performed all these miracles for us and for 
our ancestors and brought us out from slavery to freedom. And let us say 
before him hallelujah!® 


Thus, the narration not only justifies the ritual covenantal obligations, but is 
itself a covenantal obligation, already implicitly in the Bible but now more 
explicitly in the Mishna (even more so in the later Passover Haggada). Thus, 
the first legal section of the Tora, the Passover laws of Exod 12-13, are embed- 
ded within the narrative of the tenth plague and the Exodus from Egypt, pre- 
ceding thereby the covenantal law-giving at Sinai, which is itself narratively 
introduced and framed (Exod 19). 

Whether sections of the Tannaic midrashim are to be considered midrash 
halakha or midrash aggada depends largely on whether they are commenting 
on legal or narrative biblical verses, the ambiguity of the latter being conferred 
upon the former. Even so, they cannot be neatly extricated from one another. In 
any case, referring to the Tannaic midrashic collections as wholes as midreshei 
halakha could be considered a misnomer in light of the substantial amounts of 
creative narrative midrash, by any definition, that they incorporate. 

The question of whether the Tora is primarily law or narrative is most famously 
expressed by the medieval commentator Rashi, whose rhetorical comment to 
the first verse of the first book of the Tora (Gen 1:1), states that it might have 


6 Translations are mine unless otherwise noted. 
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made more sense to begin the Tora with Exod 12:1, the Passover laws. Rashi is 
simply citing the earlier comment of R. Yitshak (ca 300 CE) in the late midrash, 
Tanhuma bereishit 11 (ed Buber, 7): 


Rabbi Yitshak said: It was not necessary to begin to write the Tora but 
from ‘This month shall be to you’ (Exod 12:2, introducing the laws of 
Passover). Why then did he write from ‘In the beginning’ (Gen 1:1)? To 
make known his mighty power, as it is said, ‘He declared to his people his 
mighty works, in giving them the heritage of nations’ (Ps 111:6). 


But this attribution is itself antedated by Mekhilta de-R. Yishmael ba-hodesh 5, 
where, commenting on Exod 20:2, it asks why the Tora did not begin with the 
Decalogue, the first laws formally enjoined upon Israel: 


‘I am the Lord your God’ (Exod 20:2). Why was the Decalogue not said 
at the beginning of the Tora? They gave a parable. To what may this be 
compared? To one (a king) who entered a province, saying to them (the 
people), ‘Shall I rule over you?’ They said to him, ‘You have not done any- 
thing good for us that you should rule over us’. What did he do? He built 
the city wall for them, he brought in the water supply for them, and he 
fought battles for them. He said to them, ‘Shall I rule over you?’ They said 
to him, ‘Yes, yes’. Likewise, God brought Israel out of Egypt, divided the 
sea for them, sent down the manna for them, brought up the well (of 
Miriam) for them, brought the quails for them, fought for them the battle 
with Amalek. He said to them, ‘Shall I rule over you?’ They said to him, 
“Yes, yes.” 


Regardless of the explanations given, all of these presume, at least hypotheti- 
cally, that the Tora, primarily a law book, should have begun with laws.® 

Early rabbinic midrash was not the first to attend to this question, as can be 
seen in three lengthy passages from Philo of Alexandria (ca. 20 BCE-50 CE): 
Abraham 2-6; Creation 1-3; Moses 2:48-51. Although Philo’s reasons are very 
different from those provided by the rabbinic midrashim, shaped by his Platonic 
understanding of ‘natural’ laws being both prior to and privileged over written 
laws, he too asks why the scriptural, especially patriarchal, narratives precede the 
laws which they might be thought to presuppose. 


7 Trans Lauterbach 2:229-30. 
8 Although these comments do not address the question, it could be asked how, say, Cain could 
be punished for a deed (murder) not yet explicitly outlawed. 
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The Thematization of Halakha and Aggada 

Early rabbinic literature is the first place in which the interrelationship between 
law and narrative is so explicitly and repeatedly thematized. Thus, some of 
our earliest rabbinic texts articulate the delineation of a pedagogic curricu- 
lum that differentiates between written Scripture (mikra) and oral teaching 
(mishna), the latter comprising midrash (dialogical study),° halakhot (laws), 
and aggadot (narratives), along, in some texts, with other components, but 
these are the main ones.!° 

Several early rabbinic texts"! express the ideal of the single sage who combines 
in his teaching and in his very self the full curriculum of rabbinic studies, 
including halakha and aggada, thereby rejecting, or at least devaluing, scholas- 
tic specialization. However, it can be presumed that this rejection gives indirect 
expression to its opposite: the tendency, known to all scholars and scholastic 
institutions, to master one subject well, and for the student who seeks a com- 
prehensive education to study from a wide range of such specialized teachers. 
Note in particular Avot de-R. Natan A 8, commenting on Avot 1:6: 


‘Provide yourself with a teacher’: How so? This teaches that one should 
provide himself with a single teacher and study with him Scripture and 
Mishna (oral teaching) — Midrash, Halakhot, and Aggadot. Then the 
interpretation which the teacher neglected to tell him in the study of 
Scripture he will eventually tell him in the study of Mishna; the inter- 
pretation which he neglected to tell him in the study of Mishna he will 
eventually tell him in the study of Midrash; the interpretation which he 
neglected to tell him in the study of Midrash he will eventually tell him 
in the study of Halakhot; the interpretation which he neglected to tell 


9 Some manuscripts have talmud for midrash, but with the same meaning. 

10 Ihave not differentiated between singular and plural forms of halakha or of aggada (or 
haggada). Plural forms of these nouns seem to predominate in the ‘curriculum’ passages, 
but an examination of manuscripts for variants would be required before making any 
judgments. On the rabbinic study curriculum, see Fraade, From Tradition to Commentary, 
51; 97; 16; 214, n1g31; 239, n69; 243, ng2; 244, nın; 254, n179; 256, n201. Note especially 
Finkelstein, ‘Midrash, Halakhah and Aggadot’ 

11 Avot de-R. Natan A 8; A 28; B 18; SifDeut 306. There is little consensus regarding the 
dating of Avot de-R. Natan, in either of its two recensions. For different views on this 
question and on the complex transmission history of this text see Kister, Studies in Avot 
de-Rabbi Nathan, and Becker and Berner, Avot deRabbi Natan. As in all rabbinic antholo- 
gies, the dating of its constituent parts is likely to be earlier, but by how much, especially 
in the absence of earlier parallels, is impossible to determine. There is nothing that is 
inconsistent between the traditions herein cited from Avot de-R. Natan and those of the 
Tannaic midrashim so as to assume that the former are developmentally later than the 
latter. Alternatively, we might conclude that the persistence of such study curricula from 
Tannaic to post-talmudic times is a testament to their performative continuity. 
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him in the study of Halakhot he will eventually tell him in the study of 
Aggada. Thus, that man remains in one place and is filled with good and 
blessing. R. Meir used to say: He that studies Tora with a single teacher, to 
whom may he be likened? To one who had a single field, part of which he 
sowed with wheat and part with barley, and planted part with olives and 
part with oak trees. Now that man is full of good and blessing. But when 
one studies with two or three teachers he is like him who has many fields: 
one he sows with wheat and one he sows with barley, and plants one 
with olives and one with oak trees. Now this man’s (attention) is divided 
among many pieces of land, without good or blessing.'2 


However, a passage in Sifrei Deuteronomy, clearly Tannaic, stresses something 
else: just as these forms of study should be combined in a single sage and his 
teaching, so too they, like the rain, all derive ultimately from a single divine 
source: 


Another interpretation of ‘May my discourse come down as rain’ (Deut 
32:2): Just as rain falls on trees and infuses each type with its distinctive 
flavor — the grapevine with its flavor, the olive tree with its flavor, the fig 
tree with its flavor — so too words of Tora are all one, but they comprise 
Scripture and Mishna: Midrash, Halakhot, and Haggadot.... Another inter- 
pretation: Just as rain cannot be anticipated until it arrives, as it says, ‘And 
after a while the sky grew black with clouds (and there was wind and a 
heavy downpour)’ (1 Kgs 18:45), so too you cannot know what a disciple 
of the sages is until he teaches: Mishna, Halakhot, and Haggadot; or until 
he is appointed administrator over the public. 


For the disciple of the sages to combine and interconnect the branches of the 
curriculum in his study with a single teacher is to continue and contribute to a 
process that restores the different forms of rabbinic learning to their originary, 
divinely derived unity, with God standing opposite, as it were, the unitary sage 
who recombines mikra with mishna, and halakha with aggada. However, the 
goal is not the homogenization of forms, but a rather an epistemological unity 
that encompasses discursive difference: ‘Words of Tora are all one, but they 
comprise Scripture and Mishna: Midrash, Halakhot, and Haggadot’!* 


12 Trans Judah Goldin, 49-50, adapted. 

13 + SifDeut 306 (p339). Trans Fraade, based on Ms Vatican. For this leadership role, see 
Fraade, ‘Local Jewish Leadership’. 

14 Trans Fraade, based on Ms Vatican. For this as a rabbinic curriculum of study, see above. 
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Returning to the occupational hazards of scholastic pursuits, just as there is 
the pull toward specialization and separation, so too there is the pull toward 
scholastic competition, with claims that one’s own specialization is superior 
to those of others. 


Another interpretation of ‘If, then, you carefully keep (all this command- 
ment)’ (Deut 11:22). Lest you say, ‘I will study a difficult scriptural lesson 
and ignore the easy one’, Scripture teaches, ‘For it is no vain (empty) thing 
for you, because it is your life’ (Deut 32:47): something which you say is 
worthless is your very life. For you should not say, ‘It is enough for me that 
I have studied laws’. Scripture teaches, ‘commandment, ‘the command- 
ment, ‘all this commandment’: study Midrash, Halakhot, and Haggadot. 
Similarly, Scripture says, ‘That man does not live on bread alone’ (Deut 
8:3), referring to Midrash, ‘but by everything that issues from the mouth 
of the Lord’ (ibid.), referring to Halakhot and Aggadot.® 


Thus, the overachieving sage who is only interested in studying challenging 
scriptural passages, and, presumably with disdain, wishes to leave the easy 
ones to lesser others, is chided by the words of Scripture itself, as rabbinically 
interpreted, to mean that no part of Scripture is empty of meaning or vital- 
ity. In effect if you find it empty, it is you who are empty (‘it is empty from 
you’) for your failure to properly interpret it.16 Similarly (or is it the same over- 
achiever? ), the midrash portrays the sage or student who desires only to study 
halakhot, considering them to be weightier than midrash and aggadot. Once 
again, in the tripartite curriculum of oral teaching — midrash, halakhot, and 
aggadot — each must be considered of equal weight, since they all ultimately 
‘issue from the mouth of the Lord’. 

Such a strong argument barely masks, and thereby reveals, its opposite: 
that there were among the early sages specialists in halakha and aggada who 
argued, both scripturally and theologically, for the superiority of their par- 
ticular specialty. In response to those who would argue that the study of hal- 
akha is the best use of one’s time (and no less than imitatio dei [bBer 8a]), the 
‘expounders of aggada’ exclaim that their specialty is the most direct route to 
mystical ascension and apprehension of the divine, as they do in another pas- 
sage in Sifrei:!” 


15  SifDeut 48 (p13). 

16 = GenR 1.14 (p12). 

17 Further examples of the competition between halakha and aggada, with humor, can be 
found in bSot 40a and bBM 6ob. 
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‘(If, then, you faithfully keep all that I command you, loving the Lord your 
God, walking in all His ways,) and holding fast to Him’ (Deut 11:22): But is 
it possible for a person to ascend to heaven and to cleave to fire? For has it 
not been said, ‘For the Lord your God is a consuming fire’ (Deut 4:24), and 
it says, ‘His throne was fiery flames’ (Daniel 7:9)? Rather, attach yourself 
to the sages and their disciples, and I will account it to you as though you 
had ascended to heaven to receive it (Tora) — not that you ascended to 
receive it in peace, but rather as though you waged war in order to receive 
it. And thus it says, ‘You went up to the heights taking captives’ (Ps 68:19). 
The expounders of haggadot say: If you desire to come to know the one 
who spoke and the world came into being, study haggada, for thereby you 
will come to know the one who spoke and the world came into being and 
cling to His ways.!8 


Even in the midst of such competitive campaigning by the specialists in hal- 
akhic and aggadic study, other Tannaic texts continue to assert the necessity of 
mutual dependence and complementarity between the two, as in the following 
comment: 


‘(He suckled him) with the kidney fat of wheat’ (Deut 32:14): This refers 
to the laws (halakhot), which are the body of the Tora. ‘And the blood of 
grapes you drank for wine’ (ibid.): This refers to the narratives (aggadot), 
which draw the heart of a person like wine.!9 


Here halakha and aggada are compared respectively to the bread and wine of 
a sustaining meal: substance and spirit, body and emotion, each requiring the 
other. This is as succinct and deeply evocative a summary as exists. 


Conclusion 


The topos of a deep interconnection and intersection between law and narra- 
tive (that is, laws and narratives), that can be first identified within the Tora, 
and which was first explicitly articulated and accentuated in the early rabbinic 
(Tannaic) differentiation and integration of halakha and aggada, has had a con- 
tinuing vitality both within the history of Judaism and, more recently, in the 
study of law and narrative more broadly. While its full history and significance 


18 — SifDeut 49 (p15). 
19 SifDeut 317 (p359). 
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remain to be traced in greater depth and breadth, it is hoped that this abbrevi- 
ated exploration of its origins and early days will dissuade those who would 
collapse the dynamic distinction in recognition that the earliest generations 
of rabbinic sages already resisted the tendency either to erase or to dichoto- 
mize the difference. The recent restlessness with the distinction between hal- 
akha and aggada has its explicit origins at least as far back as the dialectics of 
early rabbinic pedagogy, which continues to have much beauty and wisdom 
to impart and to model to modern-day students and practitioners of the inter- 
flowing currents of law and narrative. 


Part 2. Halakha and Aggada in the Mishna and Tosefta 
Moshe Simon-Shoshan 


In the first part of this chapter, Steven Fraade discussed the dual trends of 
differentiation and integration of halakha and aggada in early Tannaic sources. 
The remainder of this chapter is dedicated to a detailed demonstration of hal- 
akha and aggada as differentiated yet integrated discourses in the Mishna and 
Tosefta. Specifically, this section examines the distinct and liminal status of 
aggada in the Mishna and Tosefta as a key factor determining its multiple func- 
tions in relationship to the halakha found in these works.° 


The Liminality of Aggada in the Mishna 
In many of the major works of rabbinic literature other than the Mishna, aggada 
stands alongside halakha as an independent literary and religious endeavor. 
The Tannaic midrashim and the Talmud all contain extensive passages and 
even entire sections which are devoted entirely to aggadic material and are 
devoid of any legal content.#! To be sure, especially in the Talmuds, there is 
a significant amount of material that straddles the border between halakha 
and aggada, and halakhic and aggadic material are frequently juxtaposed and 
intermingled. However, the existence of purely aggadic passages affirm that 
in these works, aggada is a discourse that is coherent on its own terms and 
can function autonomously from the halakhic discourse found in these texts. 
In contrast, aggada has a more liminal status in the Mishna, a work that is 
distinguished by its essentially halakhic nature. The limited aggadic material 


20 For the relationship of halakha and aggada in Amoraic literature, and the specific status 
and function of aggada in Amoraic halakhic texts, see chapter 11 in this volume. 

21 On the aggadic material in the Tannaic midrashim, see Kahana, ‘Halakhic Midrashim,, 
44-46. 
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in the Mishna does not generally appear as an independent discussion but is 
almost always subservient to the broader halakhic conversation into which it 
is integrated. It functions to support, challenge, and expand the halakhic dis- 
course and does not constitute an autonomous discourse of its own. 

Below we present a detailed survey of the nature and role of aggada in the 
Mishna and its unique relationship with halakhic discourse.?? In the course of 
this discussion we will also examine the phenomenon of midrash, including 
halakhic midrash, in the Mishna. As an outlier to the Mishna’s generally apo- 
dictic and casuistic discourse, it shares some features with mishnaic aggada.?3 
The chapter concludes with two shorter sections. The first of these considers 
tractate Avot as a special case of mishnaic aggada. The second examines the 
place of aggada in the Mishna’s sister compendium, the Tosefta. The Tosefta is 
also a primarily halakhic work that shares the same structure as the Mishna. 
In some ways, the place of aggada in the Tosefta is similar to its place in the 
Mishna. At the same time, the Tosefta’s more expansive and less rigorously 
structured style results in its aggada being more independent from its hal- 
akha in a manner that is more similar to the autonomous aggada found in 
the Talmuds. 


Framing the Law 
The liminal position of aggada in the Mishna might be best understood using 
the metaphor of ‘framing’. In recent decades, scholars across the humanities 
and social sciences have focused their attention on framing devices that sur- 
round textual, aesthetic, and cultural objects.?4 The frame of a picture defines 
the boundaries and form of the work of art, and in this way, it establishes the 
work’s relationship with its environment. Like literal picture frames, fram- 
ing devices play a critical role in contextualizing works of art and literature, 
helping to identify a work’s genre and status, and shaping the way in which a 


22 For a comprehensive study of aggada in the Mishna that includes discussion of the 
Tosefta see Fraenkel, ‘Aggada in the Mishna’. The current chapter builds on Fraenkel’s 
work, presenting a somewhat different theoretical framework and integrating his ideas 
with recent work on mishnaic narrative, and on the earlier work of Sabato, ‘Aggada in the 
Mishna.. For the first effort to systematically survey aggadic material in the Mishna, see 
Higger, ‘Aggadot of the Mishna’. Most recently, Rosen-Zvi, Between Mishnah and Midrash, 
128-70, builds on Fraenkel’s work while emphasizing the tensions between halakha and 
aggada in the Mishna. 

23 For more on the relationship of midrash and mishna as well as the intertextual connec- 
tions between the Mishna and the Tannaic midrashim see chapter 3 in this volume. 

24 For surveys of the concept of ‘framing’ in the humanities and social sciences over the past 
century, see Duro, ‘Introduction’; Wolf, ‘Introduction’. 
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work is interpreted. The frame is at once distinct from, and an integral part of, 
the work. 

Mishnaic aggada acts as a formal frame of the Mishna, marking the bound- 
aries of sections, chapters, and tractates. It also refers to and activates the wider 
historical narratives presumed by the Mishna. These narratives locate the 
Mishna in time and establish its authority as rooted in a legendary and mythic 
past. Aggadic passages further help to construct the political, moral, and theo- 
logical framework of mishnaic halakha. They invoke and construct the wider 
authority of the rabbis as transmitters, interpreters, and embodiments of the 
halakha. They remind the reader of the broader ethical responsibilities of Jews, 
and of human beings in general, upon which the halakha is founded. Finally, 
they invoke the wider covenantal basis of the halakha, which depends on a 
direct and ongoing relationship between humans and their creator.?5 

In the field of literary studies, the French scholar Gérard Genette has called 
attention to a class of framing devices that he calls ‘paratexts’. Paratexts are 
defined as ‘all the liminal devices — titles, signs of authorship, dedications, epi- 
graphs, prefaces, notes, intertitles, epilogues, and the like — that mediate the 
relations between text and reader’.”6 Like Genette’s paratexts, the aggada of the 
Mishna functions as 


more than a boundary or a sealed border, (but) rather, (as) a threshold, 
or ... a ‘vestibule’ that offers the world at large the possibility of either step- 
ping inside or turning back. It is an ‘undefined zone’ between the inside 
and the outside, a zone without any hard and fast boundary on either the 
inward side (turned toward the text) or the outward side (turned toward 
the world’s discourse about the text), an edge, or as Phillipe Lejeune put 
it, ‘a fringe of the printed text which in reality controls one’s whole read- 
ing of the text/2? 


The aggadic passages of the Mishna are not physically or graphically delin- 
eated from the rest of the ‘main’ text as are Genette’s paratexts. Nevertheless, 


25 This approach to the relationship between halakha and aggada in the Mishna contrasts 
with that of Avraham Walfish, who has argued that halakha and aggada thoroughly inter- 
penetrate each other in the Mishna, such that the Mishna’s halakha is often formulated 
and organized in such a way that it contains a second ‘aggadic’ meaning that advances 
theological and ethical ideas and positions. See, inter alia, Walfish, ‘Literary Method’; 
Walfish, ‘Poetics of the Mishnah} idem, Mishnaic Tapestries. See also Zohar, ‘Halakha as 
Aggada’; Zohar, Be-sod ha-yetsira, 9-27. 

26 Macksey, forward to Genette, Paratexts, xi. 

27 Genette, Paratexts, 1-2. 
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like paratexts, mishnaic aggadic texts are noticeably distinct from the Mishna’s 
halakhic discourse and yet integral to it. They delineate and reinforce the hal- 
akhic nature of the Mishna and, at the same time, break down the boundaries 
between halakha and aggada, as well as the boundaries between the text and 
the wider world. 


Genre and Form 
The aggadic passages of the Mishna largely partake in one or more of several 
basic genres. These genres serve, each in their own way, as framing devices for 
the Mishna’s halakhic discourse. This section will survey the various genres 
and forms of the Mishna’s aggadic framing devices and explore how they serve 
both to delineate the boundaries of the Mishna and to locate it within a wider 
literary, social, and historical context. 


Literary Frames 

One of the most salient and oft-noted characteristics of the aggadic mate- 
rial found in the Mishna is the frequency with which it appears at the end 
of the Mishna’s orders,?® tractates,?9 chapters, and topical sections.2° Though 
we find similar phenomena in other rabbinic texts, the tendency to group 
aggadic materials at the end of a literary unit is particularly pronounced in the 
Mishna. Fraenkel argues that rather than placing aggadic units in their most 
thematically natural position in the course of the Mishna’s halakhic discus- 
sion, the editors not infrequently deferred them to the end of the chapter.3! 
This indicates the conscious use of aggada as a framing device on the part of 
the Mishna’s editors. 

On occasion, aggadic discussions are also found at the beginning of liter- 
ary units. For example, the discussion at the beginning of the tenth chapter of 


28 This assumes that the current sequence of the tractates within the orders reflects the 
work of its original compilers. Kahana has argued that while this is quite plausible, it 
cannot be proven definitively; see Kahana, ‘Arrangement. Dov Noy argues that all of the 
orders of the of the Mishna contain aggadic conclusions, though his argument is strained. 
See Noy, ‘Aggadic Conclusions’. 

29 Noy, ‘Aggadic Conclusions’, lists and analyzes twenty-four aggadic tractate endings in 
the Mishna, though, as he himself admits, some of these were added by later copyists. 
Fraenkel lists Berakhot, Pea, Sheviit, Yoma, Taanit, Moed Katan, Sota, Kiddushin, Bava 
Batra (masekhet Nezikin), Makkot, Eduyot, Menahot, Hullin, Tamid, and Yadayim as hav- 
ing aggadic endings that are indisputably part of the original redaction of the Mishna. See 
Fraenkel, Darkhei ha-aggada, 677, n59. 

30 Sabato, ‘Aggadah’, 85, calls attention to two particular examples of this phenomenon, 
mRH 5:5 and mAZ 4:7. See also Fraenkel, Darkhei ha-aggada, 677, n60. 

31 Fraenkel, ‘Aggada in the Mishna, 656-57. 
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Sanhedrin (10:1-3) concerning which people have a share in the world to come, 
serves as a lead-in to the chapter's main subject, the ‘apostate city’ (10:4-6), 
whose residents, we are informed at the outset, lack a share in the world to 
come.*? The only tractate that is framed by an aggadic discussion both at its 
beginning and end is Pea. 

This tendency to segregate aggadic material largely at the boundaries of 
tractates and chapters serves to sharpen the distinction between aggada and 
halakha in the Mishna, as the aggada is, quite literally, marginalized. The lim- 
inal and even paratextual status of the aggadic codas are further enhanced 
by the fact that, as scholars have long known, many of these concluding 
texts were inserted in part or in whole by later copyists.33 The status of many 
of these texts is difficult to determine and is frequently a matter of dispute 
among scholars.3+ The aggadic endings represent something of a no-man’s- 
land between the body of the mishnaic text and baraitot (from the word bara, 
‘outside’), material whose place is ‘outside’ the Mishna. 

Aggadic passages thus serve as boundaries and buffer zones that demarcate 
the Mishna’s halakhic discussions, distinguishing them not only from other 
forms of discourse but from each other. These frames implicitly privilege the 
halakhic material over the aggadic, helping to give the halakha literary form 
and establish it as an independent, internally coherent discourse. 

At the same time, these aggadic frames are an integral part of the Mishna’s 
discourse that cannot be easily separated from the halakhic ‘body’ of the 
Mishna. For example, as noted above, the tenth chapter of Sanhedrin opens 
with an extensive discussion of who does and who does not have a share in 
the world to come (10:1-2). Sanhedrin 10:3 consists of a series of sections that 
discuss the eschatological fate of various groups from biblical history. Each sec- 
tion begins with the refrain ‘(name of group or person) — they have no share 


32 Rosen-Zvi, Between Mishnah and Midrash, 158-59, citing Shlomo Naeh, argues that this 
passage’s focus on the world-to-come functions as an aggadic coda to the Mishna’s dis- 
cussion of capital punishment, contrasting the groups that have no share in the world to 
come with those who are executed and who, according to mSan 6:2, do merit a share. If 
so, this passage serves to link two halakhic discussions in the Mishna. 

33 Of particular note among these supplemental endings is the final line of Kelim: ‘Blessed 
are you, O Kelim, for you did enter in uncleanliness but have gone forth in cleanliness’ 
(29:14). This text calls attention to its position outside the text by directly addressing the 
tractate by name and referring to the ending of the tractate, which it follows. It further 
directs the reader's attention to the Mishna’s own internal framing device, the fact that it 
begins with the words ‘sources of uncleanliness’ (avot ha-tumot) and ends with the word 
‘clean’ (tehora). 

34 The main philological discussions of the status of these endings are Epstein, Mavo 
le-nusah ha-mishna, 946-79, esp 974, 979; Albeck, Mavo la-mishna, 116-24. 
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in the world to come. As it is written ...’ This is followed by a prooftext and its 
midrashic explication, as well as some debate. The section on ‘the company 
of Korah’ substitutes the phrase ‘are not destined to rise up’ for ‘they have no 
share in the world to come’, and the following section on the ten lost tribes 
substitutes ‘are not destined to return’, but the basic format is maintained. 

The next mishna (10:4) returns to the original formulation, stating, ‘The 
people of the apostate city — they have no share in the world to come. As it 
is written ...’ This mishna appears to continue the historical and theological 
discourse of the chapter, shifting the focus only slightly from historical per- 
sonages and groups to members of a now defunct legal category, ‘the apostate 
city. But the text quickly pivots away from the chapter’s original focus, and 
the remaining mishnayot in the chapter are devoted to a detailed exegesis of 
the biblical laws of the apostate city. The opening mishna of this unit (10:4) is 
therefore an integral part of both the aggadic discussion that precedes it and 
the halakhic rulings that follow it. 

Aggadic opening and closing texts also often sum up the basic themes of 
the halakhic discussions that follow or precede them. The tractate Bava Batra 
concludes (10:8) by declaring in the name of R. Yishmael: 


He who wishes to become wise 

should occupy himself with monetary laws. 

For there is no branch of the law greater than it, 

For it is like a flowing spring. 

And he that would occupy himself with monetary laws, 
let him serve (as the pupil of) Shimon ben Nanos.35 


This passage follows smoothly from the previous mishna, which concludes the 
chapter’s discussion of the laws of contracts and guarantors with a halakhic 
narrative in which R. Yishmael learns a basic principle of these laws from Ben 
Nanos. The text moves seamlessly from the casuistic legal formulations which 
constitute the body of the chapter, to the narrative about R. Yishmael (10:8), 
and finally to the chapter’s aggadic conclusion cited here. This final aggadic 
passage also serves to sum up the entire super-tractate of Nezikin (Bava 
Kamma, Bava Metsia, and Bava Batra), which encompasses all aspects of rab- 
binic monetary law. It directs the reader to retrospectively consider the previ- 
ous thirty chapters and view them not just as a mass of details regarding torts, 


35 Epstein and Noy argue, apparently without manuscript evidence, that the last part of 
this passage is a later addition, though it predates the final redaction of the Mishna. See 
Epstein, Mavo, 975; Noy, ‘Aggadic Conclusions’, 52. 
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commercial disputes, real estate transactions, and a host of other technical 
issues, but as a cohesive body of knowledge, a wellspring of wisdom whose 
study can benefit the reader in the wider quest for enlightenment. 

As this example demonstrates, while aggadic framing passages are inextri- 
cably linked both formally and thematically with their halakhic contexts, they 
also point outward to wider issues, in this case the quest for wisdom. They 
function not only as boundaries enclosing the halakha, but as gateways that 
facilitate the students’ journey between the wider world and the world of the 
halakha and back again. 

Aggadic passages can also serve as bridges between two different halakhic 
conversations. The ninth chapter of Nedarim is devoted to rabbinic methods 
of vow annulment. It concludes with a story (g:10):36 


It once happened that a man vowed 

to have no benefit from his sister’s daughter; 

and they brought her to the House of R. Yishmael 
and (he) beautified her. 

R. Yishmael said to him, 

‘My son, did you vow to abstain from this one?’ 
And he said, ‘No’ 

And R. Yishmael released him from his vow. 


In that same hour, R. Yishmael wept and said, 

‘The daughters of Israel are beautiful, 

but poverty has made them ugly!’ 

When R. Yishmael died 

the daughters of Israel raised a lament, saying, 

‘Daughters of Israel, weep over R. Yishmael!’ 

So, too, it is said of Saul, Daughters of Israel, weep over Saul’ (2 Sam 1:24).37 


The first part of the story is largely halakhic in content and consists of an 
application of the legal principles presented immediately beforehand regard- 
ing vows made in error.38 But the second half of the story moves beyond these 


36 This reading of the passage is based on the analysis of Sabato, ‘Halakha and Aggada’. 

37 Mishna translations adapted from Danby, The Mishnah. All other translations are my 
own. 

38 Fraenkel, ‘Aggada in the Mishna, 663, reads this case as an example of what he sees as the 
common phenomenon of tension between aggadic passages in the Mishna and the adja- 
cent halakha. However, Sabato, ‘Halakha and Aggada’, 40-45, argues, against the Bavli, 
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technical issues and focuses on R. Yishmael’s deep concern for the downtrod- 
den state of the women of Israel. His death is mourned by these women, who 
recognize the fatherly care he lavished on them. When viewed as the conclu- 
sion of chapter nine, this passage moves the discussion from the technical issue 
of vows to broader social, ethical, and existential questions. But the following 
chapter opens a new discussion, regarding the power of fathers and husbands 
to unilaterally annul the vows of their daughters and wives. The story’s con- 
cern with the welfare of the ‘daughters of Israel’ foreshadows this discussion. 
The story is not just a coda to chapter 9 but a transition between the disparate 
discussions of the two juxtaposed chapters. 

Finally, the interpenetration of halakha and aggada in the Mishna leads to 
a curious phenomenon in which aggadic framing texts are themselves framed 
by halakhic material. Rosh HaShana opens as follows (1:1-2): 


There are four ‘New Year’ days: 

On the first of Nisan is the New Year for kings and feasts. 
On the first of Elul is the New Year for the tithe of cattle.... 
On the first of Tishrei is the New Year for years, 

for the Sabbatical Year and the Jubilees, 

for the planting (of trees) and for vegetables. 

On the first of Shevat is the New Year for (fruit) trees ... 


At four times in the year is the world judged: 

On Passover, on the grain; 

on Pentecost, on the fruits of the tree. 

On Rosh HaShana, all that come into the world 

pass before him like legions of soldiers®9 

for it is written, 

‘He that fashions the hearts of them all, who discerns all their doings’ 
(Ps 3315); 

and at the Feast (of Tabernacles) they are judged on water. 


that R. Yishmael here presents a clever application of the Mishna’s principle by argu- 
ing that the niece in question was always beautiful. Fraenkel often overemphasizes the 
degree of tension between aggada and halakha in the Mishna. To the extent that it does 
exist, it is likely a product of the wider dialogic nature of the Mishna rather than a specific 
reflection of the relationship between halakha and aggada. See Simon-Shoshan, Stories 
of the Law, 59-72. 

39 Ke-ve-numeron. Other texts read ke-venei maron, ‘like sheep’. See Wieder, ‘A Controversial 
Mishnaic and Liturgical Expression’. 
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The introduction to the tractate consists of two parallel passages. The first is 
essentially halakhic in nature and establishes the date of the new year for vari- 
ous legal and ritual purposes. The second is aggadic-theological, delineating 
the points in the year when God judges the world. Both passages give promi- 
nence to the festival of Rosh HaShana, the focus of the tractate. Together, the 
two passages serve to locate Rosh HaShana within the legal and divine annual 
cycle and establish the holiday’s central place in the course of the year. These 
passages also transition the reader to the first topic of the tractate — not the 
holiday of Rosh HaShana, but the fixing of the new month, which is taken up 
in the very next mishna (1:3). The third mishna follows the basic form of the 
first two by listing the months in which messengers went out from Jerusalem 
to announce the new month.*° 

This introductory framing passage combines halakha with aggada to create 
a single literary unit. Its focus on the singular significance of the holiday of 
Rosh HaShana builds gradually. In the first, halakhic, section, the importance 
of Rosh HaShana is signaled by the fact that it serves as the new year for more 
purposes than all the other dates put together. But the climax of the entire 
passage comes in the aggadic section, with the dramatic image of God him- 
self coming to judge all humanity like an officer reviewing his troops. This is 
followed by the Psalms verse declaring God’s kingship over humanity. Rosh 
HaShana is established as the most critical day in the year, in which God reveals 
himself and judges all people. In this case, the halakha serves as an introduc- 
tion to the aggada, which in turn introduces the largely halakhic material of 
the rest of the tractate.#! 

A case that includes both an example of an aggadic framing passage itself 
framed by a halakhic passage and an aggadic passage that links two halakhic 
discussions can be found in the second chapter of Shabbat, which discusses 
the kindling of the Sabbath lights. The chapter is largely devoted to the ques- 
tion of permissible fuels and materials for the Sabbath lights (2:1-4) and then a 
consideration of cases in which the lights are extinguished on the Sabbath for 
various reasons (2:5). What follows would at first appear to be a simple exam- 
ple of an aggadic coda to a chapter and topic (2:6): 


For three transgressions do women die in childbirth: 
for carelessness in the laws of the menstruant, 

the dough-offering, 

and the lighting of the (Sabbath) lamp. 


40 Fraenkel, ‘Aggada in the Mishna’, 666-68. 
41 For more on this passage, see Walfish, ‘Literary Method’, 43-55. 
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This passage expands the discussion of the Sabbath lamp by considering 
the consequences of the failure to light it within the divine scheme of reward 
and punishment and by placing the ritual in the wider context of a set of 
specifically female obligations. It shifts our focus from the mundane domes- 
tic scene of the lighting of the Sabbath lamp to the tragic drama of a woman 
dying in childbirth. The chapter and topical section seem to have reached their 
conclusion, neatly closing with the words ‘lighting the lamp’. But the Mishna 
continues (2:7): 


Three things must a person say within his house 
before darkness falls on the eve of Sabbath: 
Have you tithed? 

Have you prepared the eruv?4? 

Light the lamp! 


If it is in doubt whether darkness has already fallen or not, 
they may not 

set apart tithes from what is known to be untithed, 

or immerse utensils 

or light the lamps; 


The aggada about why women die in childbirth is in fact part of a larger mixed 
halakhic-aggadic unit. It deals with the importance of lighting the Sabbath 
lamps before it gets dark. Each section places the lighting of the lamp as the 
last in a series of halakhic actions. The first section is aggadic and relates to the 
danger of failing to be careful to light the Sabbath lights on time. The second 
is quasi-halakhic, offering more best practices than obligations.*? It focuses on 
the importance of making sure that the lamp is lit right before dark. The final 
section is strictly halakhic in nature and deals with the consequences of not 
lighting once twilight has set in, at which point it is too late to light. This pas- 
sage follows its own internal logic as it progresses toward nightfall, and from 
aggada to halakha. The aggadic section about why women die in childbirth 
thus serves both to close one halakhic discussion and to open another. But the 
passage also takes us beyond the topic of lighting the Sabbath lamps. The final, 
halakhic, section at first follows the pattern of its predecessors by presenting 


42 An erw is a legal mechanism in which food is set aside for all dwellers of a particular 
locale. This converts public space into a private communal space, allowing the perfor- 
mance of certain activities otherwise prohibited on the Sabbath. 

43 Fraenkel, ‘Aggada in the Mishna, 664. 
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a list of three actions, in this case, actions that are forbidden during twilight, 
concluding with the lighting of the lamp. But it goes on, presenting another 
list, this time of actions that are permitted during twilight and become prohib- 
ited only after night has fallen unambiguously: 


but they may 

set apart tithes from doubtfully tithed produce, 
and prepare the eruy, 

and cover up what is to be kept hot. 


Now the final position on the list is taken by ‘cover up what is to be kept hot’, 
rather than ‘light the lamp’. The following two chapters of the tractate are con- 
cerned with the laws of heating food for the Sabbath, and the last unit of the 
discussion (4:1-2) deals precisely with the practice of covering food before the 
Sabbath to keep it hot. Thus, the final words of the passage that frame the end- 
ing of the discussion of the Sabbath lights serve as a bridge to the next discus- 
sion about heating food. 


Narrative Frames 

Perhaps the most common and widely discussed framing device in literary 
texts is the frame narrative, a story that introduces and gives a narrative con- 
text to the main body of the text. Well-known examples are to be found in 
Chaucer’s Canterbury Tales and Conrad’s Heart of Darkness.“ But such fram- 
ing narratives are also common in ancient legal texts, be they Mesopotamian, 
biblical, or Roman.*® These framing stories introduce the legal texts, placing 
the law and the community that practices it within a historical continuum. 
They tell a master narrative that intertwines the origins of the law, the com- 
munity, and its authority structure, tracing them back to some heroic event or 
encounter with the divine. Examples of such master narratives in biblical and 
Second Temple period texts include the book of Deuteronomy, the Damascus 
Document, and the book of Jubilees. 

Those who identify with the community portrayed in these texts will per- 
ceive themselves as living out an extension of that story. They will see them- 
selves as bound by both the laws and the legal authorities that are established 
in the story. It is most striking that the Mishna and the other classical rab- 
binic legal texts lack any such explicit framing story.4° They begin in medias res, 


44 Wolf, ‘Framing Borders’. 
45 Simon-Shoshan, Stories, 73-83. See also Roth, Law Collections, 2-3. 
46 The first chapter of Avot is treated below. 
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without any introduction or explanation of the origin of the work at hand or of 
the nature or authority of its laws. 

The Mishna utilizes a very different sort of narrative framing device: the 
Mishna is filled with stories. These stories are not grand narratives embracing 
the totality of the Jewish experience, but brief anecdotes, generally focused 
on a single deed of a single individual. They are halakhic narratives, scattered 
throughout the Mishna’s legal discussions, whose purpose is to transmit prec- 
edential rulings, conduct, or actions. 

The categories of aggada and narrative are deeply intertwined in the Jewish 
literary consciousness and even at times conflated. Narrative is perhaps the 
dominant mode of aggadic expression. The very word ‘aggada’, meaning ‘that 
which is told’, suggests narration rather than prescription.*” Similarly, tradi- 
tional legal practice and storytelling have frequently been opposed in modern 
academic discourse.** Thus, narratives which transmit technical legal content 
thus straddle the divide between halakha and aggada. It is hardly surprising 
then that we find simple halakhic anecdotes at the end of chapters and topical 
sections apparently playing the role of the aggadic closing frame discussed in 
the previous section.49 Furthermore, these halakhic stories not infrequently 
‘jump the rails’ and progress from discussing a technical halakhic matter to 
engaging in wider themes. 

We have already seen in mNed 9:10 how the story moves from an account 
of a ruling by R. Yishmael to a presentation of R. Yishmael’s deep concerns for 
the degraded status of the Jewish women of his time and finally to the Jewish 
women’s public response to his death. Similarly, the story of Rabban Gamliel’s 
conflict with R. Yoshua in mRH 2:8-g is the second of a pair of halakhic anec- 
dotes portraying debates between Rabban Gamliel and the other rabbis about 
the rules of evidence for the sighting of the new moon. But the story quickly 
moves beyond this stereotypical format to become a drama about political 
conflict among the rabbis, raising basic questions about the nature of rabbinic 
authority.5° Other stories like those of Honi the circle-drawer (mTaan 3:8) and 
Tevi, Rabban Gamliel’s slave (mSuk 2:1), appear to have circulated originally 
in a non-legal context before being appropriated by the editors of the Mishna 
because of their implicit legal lessons.*! 


47 Stern, ‘Aggadah’, 5-12. See also Simon-Shoshan, Stories, 4-5. 

48 E.g., Delgado, ‘Legal Storytelling’, 241-41. See also the other articles in the same volume. 
49 See for example mNed 5:6. 

50  Simon-Shoshan, Stories, 186-93. 

51 Ibid., 144-45, 156-66. See also 99-11 on mEr 4:4. 
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Even simple mishnaic anecdotes that appear purely halakhic in content 
frequently evoke wider themes that might qualify them as having an aggadic 
aspect. The very first story in the Mishna, which appears in the opening pas- 
sage of tractate Berakhot, reads as follows (3:4): 


Once it happened 

that (Rabban Gamliel’s) sons came home (late) from a wedding feast. 
They said to him, 

‘We have not recited the (evening) Shema’. 

He said to them, 

‘If the dawn has not yet come, 

you are still bound to recite the (evening) Shema’. 


If read for its ‘deep structure’ this story presents a series of oppositions: on the 
spatial level, the wedding hall versus the home of R. Gamliel and his family; on 
the character level, R. Gamliel versus his sons; and on the level of action, the 
commandment of rejoicing before the bride versus that of reciting the evening 
Shema at its appropriate time. Beyond teaching R. Gamliel’s position regard- 
ing the evening Shema (which has already been articulated in apodictic form 
in the previous line), this miniature narrative evokes a fundamental opposi- 
tion between two conflicting forces. On the one hand we have R. Gamliel, the 
patriarch (both biological and communal), the family home, and the quotidian 
requirement to receive the yoke of Heaven through the recitation of Shema, 
which together represent a mature need for order and authority. On the other 
hand, we have the two young men, the wedding hall and the rejoicing that 
takes place within, which together represent youthful exuberance which can- 
not always be confined within the orderly boundaries of the law. The conflict 
between them emerges as the brothers confront the possibility that as a result 
of their activities at the wedding hall, they have returned home too late and 
missed their opportunity to say the Shema. The story ends ambiguously, as we 
are not told if in fact the dawn has yet come. We do not know if this conflict is 
resolved through R. Gamliel’s wisdom or not. 

Mishnaic stories also have an important place in the Mishna’s wider jur- 
isprudential discourse and anchor one pole of a continuum of literary forms 
with varying degrees of narrativity. At one end of this continuum are full- 
fledged stories with the highest level of narrativity, that is, they tell of one- 
time events portrayed as having actually happened, like the stories discussed 
above. Moving along the continuum and away from this pole we find texts 
with a lower degree of narrativity, such as the Mishna’s ritual narratives that 
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recount how various rituals were performed, generally on an annual basis in 
the Temple. These texts have a lower level of narrativity because they do not 
recount one-time events. Next along the continuum are casuistic formulations, 
which portray hypothetical sequences of events and have an even lower level 
of narrativity. Finally, apodictic statements state the law in an absolute man- 
ner and hence have little to no narrativity. In the Mishna these different forms 
with their varying degrees of narrativity are intermixed, constantly rubbing up 
against each other.5? 

This interaction between texts of varying degrees of narrativity reflects 
a dialogue within the Mishna between different approaches to halakha. On 
the one hand, the apodictic approach to law views law as emerging from a 
hierarchy of unchanging general principles and rules. The law for any given 
time and circumstance can be derived through an application of these time- 
less principles to the situation at hand. Law at its essence remains an abstract 
affair of concepts and principles rather than cases and rulings. This approach 
emphasizes the need for law to address all situations at all times. On the other 
hand, the narrative approach to law views the essence of law as lying in its 
application to individual cases, not in the systematic formulation of general 
principles. To be effective, law must be specific, addressing individual circum- 
stances in particular historical and social situations. It must also be dynamic, 
open to change and subjectivity in order to accommodate new situations. The 
processes of formulation, transmission, and implementation are not external 
to the law but integral to it.53 The stories of the Mishna project a narrativized 
view of halakha, one in which the law does not operate in a vacuum but exists 
in a social, historical, and ideological context. In other words, the law exists 
within a narrative frame which defines it but also blurs its boundaries. 

A more detailed picture of the frame which these stories build around the 
law emerges as we examine their thematic contents. Each story in the Mishna 
deals with its own particular situation and teaches a different legal ruling, prin- 
ciple, or practice, but they all portray rabbis, either as individuals or in groups, 
playing central roles in the adjudication of the halakha. Rabbinic authority 
stands at the center of the ideological concerns of the mishnaic story. These 
stories chart the ways in which the halakhic system described in the Mishna is 
fundamentally dependent on rabbis holding authority within the community 
of practitioners as interpreters, legislators, and, ultimately, embodiments of 
the law. Collectively, then, these stories teach that the halakha is not defined 


52 Simon-Shoshan, Stories, 23-58. Similar ground is covered in Simon-Shoshan, ‘Narrativity 
and Textuality’. 
53  Simon-Shoshan, Stories, 64-65. 


HALAKHA AND AGGADA IN TANNAIC SOURCES 485 


merely by the words and ideas contained in the Mishna. Rather the law is 
always mediated by the rabbis themselves. 


Three Categories of Mishnaic Narrative 
This superstructure of rabbinic authority is built into the basic forms of the 
mishnaic narrative. There are three central categories of mishnaic narrative, 
each of which deals with a different aspect of rabbinic authority: exempla, case 
stories, and etiological stories. Exempla are stories that present the deeds of a 
rabbi or group of rabbis as precedential behavior on which halakhic rulings 
can be based. For example, in mShab 16:8 we read: 


If a gentile makes a stairway to descend by it, 
an Israelite may descend after him; 

but if on the Israelite’s account, it is forbidden. 
It once happened that R. Gamliel and the elders 
were traveling on a ship, 

when a gentile made a stairway for going down, 
and R. Gamliel, and the elders descended by it. 


The narrative reports the descent from a boat by R. Gamliel and his colleagues 
on the Sabbath, confirming the previously stated rule that permitted the use 
of a stairway constructed by a gentile on the Sabbath, provided that it was not 
made specifically for the use of Jews. 

Case stories depict a rabbi or group of rabbis issuing a ruling on a matter of 
legal unclarity or uncertainty. In an example from mShab 3:4, a new technol- 
ogy that heats water by passing it through a pipe submerged in a hot spring 
prompts a legal question: Does this new process fall under the prohibition of 
boiling water on the Sabbath? 


It happened that the people of Tiberias 

placed a cold-water pipe into a channel of hot water. 

The sages said to them: 

‘On Shabbat, water heated in this way 

is like any other water heated on Shabbat — 

it is forbidden to use it for washing or drinking. 

On festivals, it is like any other water heated on festivals — 

it is forbidden to use it for washing but permitted for drinking’.54 


54 For a discussion of the realia behind this somewhat enigmatic case see Safrai — Safrai — 
Safrai, Mishnat Erets Yisrael, 162-74. 
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Implicit in these stories is that the rabbis in question present themselves as 
having the authority to rule on the case at hand. The repetition of such stories 
throughout the Mishna suggests that this process of consulting rabbis should 
be applied in any situation in which the law is in question. Case stories thereby 
establish rabbis as the empowered interpreters of the halakhic tradition. 

Finally, etiological stories relate the circumstances of a rabbinic enactment. 
An example can be found in mRH 2:1: 


Originally, they received 

testimony of the new moon from anyone. 
When the sectarians became corrupted, 
it was ordained 

that testimony should be received 

only from persons known (to the court). 


Each story tells how, in response to some crisis, the rabbis alter a specific 
practice so that it will remain viable or relevant in particular circumstances. 
Etiological stories thus portray rabbis not merely as interpreters or practitio- 
ners of the law, but as legal innovators. 

By interspersing their work with exempla, case stories, and etiological sto- 
ries, the editors of the Mishna establish a framework for the workings of hal- 
akha within the community. The law emerges from individual circumstances 
and events. The authority of the law is based not only on received principles 
but on the wisdom and judgment of the rabbis in each generation. The rab- 
bis are the sole source of halakhic teaching. Not only are they responsible for 
transmitting the halakhic traditions, it is they who are responsible for inter- 
preting and applying these traditions. They alone have the authority to alter 
halakhic practice in extraordinary circumstances. Finally, they are themselves 
embodiments of the law, so that their very actions in their day-to-day lives are 
sources of legal precedent.*® 

The dispersed stories of the Mishna perform a framing function but differ 
from the master narratives that frame other ancient legal texts. This does not 
mean that the Mishna lacks a grand narrative. As Robert Cover argued, ‘No set 
of legal institutions or prescriptions exists apart from the narratives that locate 
it and give it meaning. For every constitution there is an epic, for each deca- 
logue there is a scripture’.5° The Mishna takes for granted that the members of 


55 See Simon-Shoshan, Stories, 85-87. For more on exempla, see Simon-Shoshan, “People 
Talking without Speaking”. See also Novick, ‘Etiquette’. 
56 Cover, ‘Nomos and Narrative’, 96. See also ng ad loc. 
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the community to whom it speaks are the physical and spiritual descendants 
of the biblical Children of Israel, who are bound by the covenant between God 
and Israel that is the central theme of so much of Hebrew Scriptures. The laws 
presented in the Mishna are meant to be understood as elaborations and con- 
tinuations of the laws revealed to Moses at Sinai. As we shall see below, the 
Mishna consistently uses various strategies to invoke this master narrative, 
including references to it in its stories. 


Intertextual Frames: Midrash 

Already in the Tannaic sources we find the terms ‘mishna’ and ‘midrash’ set 
in opposition to each other, suggesting that the two categories are at least dis- 
tinct, if not mutually exclusive.” Modern scholars have similarly contrasted 
the two terms as representing two alternative and even conflicting approaches 
to the derivation, formulation, and transmission of halakha. David Halivni 
argued that whereas midrash seeks to root rabbinic law in the biblical text, 
the Mishna presents ‘unjustified law’ in an ‘apodictic’ format, whose norma- 
tive status is not derived from the written text of the Tora, but from the paral- 
lel transmission of the Oral Tora.5® Most recently, Yair Furstenberg has argued 
that the Mishna formulates its laws in a way that emphasizes the gap between 
its own rulings and those found in the Tora.°9 As a generalization, this distinc- 
tion between Mishna and midrash is certainly legitimate. One can study many 
chapters and even entire tractates of the Mishna without seeing a single bibli- 
cal verse cited. Nevertheless, the Mishna does contain a substantial amount of 
midrashic material. There are approximately six hundred cases of midrashic 
exegesis in the Mishna, averaging a little more than one case per chapter.®° 
Thus, while unevenly distributed, midrash is hardly a negligible phenomenon 
in the Mishna. 

Most mishnaic midrashim, about 60 percent, constitute conventional exam- 
ples of halakhic midrash, in which legal passages from the Pentateuch are 


57 Eg, tBekh 2:12. 

58  Halivni, Midrash, Mishnah, and Gemara, esp 39-65. Early scholarship on the relation- 
ship between midrash and Mishna includes Lauterbach, ‘Midrash and Mishnah (1915)’. 
According to Fraenkel, ‘Aggada in the Mishna, 655, n4, Zacharias Frankel conflates the 
categories of aggada and midrash in the Mishna. See the detailed discussion in chapter 3 
of this volume. 

59 Furstenberg, Mishnah Uprooting Scripture’. For a discussion of the sources of the halakha 
cf Safrai, ‘Halakha, 155-85. 

60 Based on a digital search. On the phenomenon of midrash in the Mishna, see Rosenblatt, 
Interpretation of the Bible in the Mishnah; Samely, Rabbinic Interpretation of Scripture in 
the Mishnah; Kahana, ‘Relations’; Melamed, Relationship, 182-89. See also Rosen-Zvi, 
‘Introduction to Mishnah’, 26-33. 
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creatively explicated to elicit further details of the laws they discuss. Strictly 
speaking, mishnaic midrash should stand beyond the purview of a discussion 
of aggada in the Mishna.°! However, the similarity between the liminal posi- 
tions of aggada and midrash within the Mishna justify a consideration of the 
wider phenomena of midrash in Mishna, both halakhic and aggadic, in the 
context of this discussion. 

Like the aggadic passages in the Mishna, the midrashim in the Mishna are 
at once an integral part of mishnaic discourse and an anomaly in the context 
of the Mishna’s dominant apodictic and casuistic style. More critically, like 
aggada, midrash plays an important role in constructing part of the Mishna’s 
narrative frame. The midrashim appearing in the Mishna are the exceptions 
that prove the rule that the Mishna does not present any explanations of the 
scriptural origins or authority of its pronouncements. Midrashim puncture the 
Mishna’s self-contained presentation, establishing a link between the text of 
the Mishna and another, earlier and more revered text, the Bible. They thereby 
establish an intertextual frame for the Mishna, reminding the student that the 
Mishna is not meant to be studied in isolation but rather always stands in dia- 
logue with Scripture. Each time the Mishna cites a biblical verse, it invokes the 
Mishna’s implicit master narrative, which portrays the rabbis as the exclusive 
heirs of Moses and the prophets, the sole authoritative transmitters and inter- 
preters of their traditions. 

The Mishna calls attention to the question of the relationship between its 
own laws and those of the Bible in a curious passage in mHag (1:8): 


(The rules about) release from vows 

hover in the air 

and have nothing to support them; 

the rules about the Sabbath, festal-offerings, and sacrilege 

are as mountains hanging by a hair, 

for (the teaching of) Scripture (thereon) is scanty and the rules many; 
civil law and the rules of the Temple service, 

and the rules about what is ritually pure and ritually impure, 

and forbidden sexual relations, 

they have that which supports them (in Scripture), 


but all of them are the essentials of the Law. 


61 Fora full discussion of the relationship of the Mishna and the Tannaic midrashim from an 
intertextual perspective, see chapter 3 in this volume. 
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In this rare moment of self-reflection, the Mishna categorizes the different 
fields of rabbinic law according to their relationship to biblical law. Some areas 
of law are already extensively discussed in the Bible. The rabbis have only to 
interpret and apply Scripture. Other areas are barely explicated in the Bible, 
if at all. These laws are rooted in expansive exegesis, tradition, and rabbinic 
enactments. Nevertheless, all these laws are essential parts of the Tora. In 
declaring that rabbinic civil, cultic, personal-status, and purity laws (i-e., the 
main subjects of the orders Nezikin, Kodashim, Nashim, and Toharot respec- 
tively) ‘have that which supports them (in Scripture)’, this passage extends the 
lesson of the Mishna’s midrashim to almost the entire corpus of the Mishna, 
declaring the majority of its laws to be rooted in Scripture despite the fact 
that exact sources for most of its laws are never disclosed. This passage thus 
locates the entire body of rabbinic law within the framework of the narrative 
of a divine Tora given to Moses and transmitted through the generations to the 
rabbis of the Mishna. 

Aggadic midrashim, which expound narrative and poetic passages of the 
Bible without seeking to derive legal norms from them, join the midrashic and 
aggadic roles in developing the Mishna’s implicit framing narrative. An exam- 
ple of the way aggadic midrashim bring the Bible’s grand narrative directly into 
the world of the Mishna is seen in the comparison of R. Yishmael to King Saul 
in mNed g:10 (cited above). The presence of such aggadic midrashim in the 
Mishna suggests that the rabbis are to be seen as inheritors of the great kings, 
warriors, prophets, and patriarchs of ancient Israel. Similarly, in mRH 3:8, the 
following aggadic passage concludes a discussion of the requirement of inten- 
tion when fulfilling the commandment of hearing the shofar proclaim the 
new year. 


‘Then, whenever Moses held up his hand, Israel prevailed; 

but whenever he let down his hand, Amalek prevailed’ (Exod 17:11), 
but could the hands of Moses promote the battle or hinder the battle?! 
It is, rather, to teach you 

that whenever the Israelites directed their thoughts on high 

and submitted their hearts to their Father in heaven, 

they prevailed; 

otherwise they suffered defeat. 

Similarly, you may say, 

‘Make a seraph figure and mount it on a standard. 

And if anyone who is bitten looks at it, he shall recover’ (Num 21:8). 
But could the serpent slay, or the serpent keep alive?! 
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It is, rather, to teach you 

that whenever the Israelites directed their thoughts on high 
and submitted their hearts to their Father in heaven, 

they were healed; 

otherwise they wasted away. 


The Mishna here interprets two biblical stories about Moses’s miraculous sal- 
vation of Israel. In each case it rejects the simple meaning of the verses, which 
smack of sympathetic magic, and interprets Moses’s deeds as stimulating the 
Israelites to focus on God. According to the Mishna, it was the pious intention 
of the Israelites that triggered their salvation. By placing this midrash here, the 
Mishna associates these biblical events with the fulfillment of the command- 
ment of the shofar as it is practiced by authors and students of the Mishna. 
Contemporary Jews worshiping in the synagogue are thus cast as the succes- 
sors of the ancient Israelites.® 

Also critical to midrash’s role as an intertextual framing device in the Mishna 
is the fact that a significant number of midrashic passages in the Mishna blur 
the line between halakha and aggada. Like mishnaic narratives, the body of 
mishnaic midrashim forms a continuum that bridges the halakhic and aggadic 
elements of the Mishna. These liminal passages, which do not fit neatly into 
either category, call attention to the relationship between the Mishna’s hal- 
akha and its wider framing structures. 

The most common form of such ambiguously defined midrash occurs when 
the Mishna cites non-legal biblical passages as proof texts for its halakhic 
assertions.® For example, in the closing passage of Berakhot (9:5), we learn: 


It was ordained that 

aman should greet his fellow 

with (a greeting that includes) the Name (of God); 

for it is written, 

‘Presently Boaz arrived from Bethlehem. 

He greeted the reapers, “The Lord be with you!” 

And they responded, “The Lord bless you!” (Ruth 2:4). 


62 See also mSot 1:7-9. 

63 On this phenomenon in rabbinic literature, see Kanarek, Biblical Narrative. It should be 
emphasized that while examples of derivations of law from narrative and other non-legal 
texts can be found throughout rabbinic literature, these cases remain outliers in the wider 
project of midrash halakha. Unlike the authors and editors of Jubilees, the rabbis do not 
systematically expound biblical narrative texts as sources of law. See the discussion in 
chapter u of this volume. 
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And it is written, ‘The Lord is with you, valiant warrior!’ (Judg 6:12). 

And it is written, ‘Do not disdain your mother when she is old’ (Prov 23:22). 

And it is written, 

‘It is a time to act for the Lord, for they have violated Your teaching’ 
(Ps 119:126). 


In order to back up its claim that one should greet one’s neighbor using the 
divine name, the Mishna brings precedents from the words of Boaz and the 
angel who appeared to Gideon, and then cites verses from Psalms and Proverbs 
as further support.® The Mishna thus introduces a series of non-legal bibli- 
cal verses whose exposition we would normally associate with midrash aggada 
in order to derive legal ramifications. In recalling these words from the days 
of the Judges, the Mishna links the quotidian speech of its students with the 
deeds of the biblical heroes, and even angels, placing contemporary practice 
into the context of biblical history. 
Similarly, mShab 6:4 reads: 


A man may not go out with 

a sword or a bow or a shield or a club or a spear; 
and if he went out (with the like of these) 

he is liable to a purification-offering, 

R. Eliezer says: They are his adornments. 

But the sages say: 

They are nothing but a reproach, 

for it is written, 

‘And they shall beat their swords into plowshares, 
and their spears into pruning hooks; 

nation shall not take up sword against nation; 
they shall never again know war (Isa 2:4). 


Here, the sages use the famous verse from Isaiah's eschatological vision to derive 
a normative rule, that weapons of war do not have the status of ‘ornaments’, 
and cannot be transported in the public domain without violating the prohi- 
bition of carrying on the Sabbath. Though the sages ostensibly cite the verse 
merely to prove a technical point, the citation inevitably invokes the wider 


64 The Mishna’s intent in citing the verses from Proverbs and Psalms is not entirely clear. See 
Albeck, Shisha sidre mishna, ad loc.; Maimonides, Mishna, ad loc.; and traditional com- 
mentaries to Psalms 119:126. 
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message of the prophetic verse and its context. At the very least, it momen- 
tarily draws the reader's attention away from the focus on halakhic minutiae 
toward a consideration of the prophet’s grand vision of the end of days. It is 
also possible that underlying the rabbis’ technical dispute with R. Eliezer is 
a deeper disagreement over proper attitudes toward weapons. R. Eliezer may 
represent a wider cultural approach that perceives an aesthetic aspect in the 
accoutrements of combat. The rabbis, on the other hand, embrace the pacifis- 
tic elements of Isaiah’s vision and reject any aesthetic or positive connotation 
to objects associated with killing and death.® 

This blurring of the lines between halakhic and aggadic midrash also occurs 
when the rabbis connect a biblical verse to a law without a clear indication 
that the verse is meant to be the source of the law. For example, in mPea 5:6 
we read: 


If a man will not allow the poor to glean 

or allows one and not another 

or aids one of them, 

he is a robber of the poor. 

Of such a one it is written, 

‘Do not move the boundary marker of they who come up’ (Prov 22:26). 


The mishna creatively rereads the verse, which literally means ‘Do not remove 
the ancient boundary stone (gevul olam}, as ‘Do not move the boundary marker 
of “they who come up” (gevul olim). The term ‘they who come up’ is a euphe- 
mism for the poor.® This reading may be strictly legal exegesis that claims that 
failing to give to the poor free and equal access to one’s gleanings constitutes 
theft, perhaps under the rubric of Deuteronomy’s prohibition (19:14) against 
moving boundary markers. But it could just as well be understood as a sort 
of homiletical flourish meant to emphasize the immorality of this act. This 
midrash straddles the fence between halakha and aggada. 

Moreover, the Mishna regularly derives both a halakhic and aggadic lesson 
from the same verse. A well-known debate over the recitation of the final pas- 
sage of the nighttime Shema reads as follows (mBer 1:5): 


65 See Saiman, Halakhah, 84-86. 
66 See Albeck, Shisha sidrei on mPea 5:6. This reading is likely influenced by Proverbs 22:22, 
which explicitly mentions stealing from the poor. See also mPea 7:2. 
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R. Eleazar ben Azaria said: 

‘Behold, I am like a seventy-year-old person, 

yet I failed to prove why 

the going forth from Egypt should be recited at night, 
until Ben Zoma expounded it thus: 

It is written, 

“That you may remember the day 

when you went forth out of the land of Egypt 

all the days of your life” (Deut 16:3). 

“The days of your life” (would mean) the days only; 

but “all the days of your life” (means) the nights as well’. 
The sages say: 

‘The days of your life’ (means) this world only, 

but ‘all the days of your life’ is to include the days of the messiah. 


Ben Zoma interprets the Deuteronomy verse as indicating a halakhic obliga- 
tion to recite the final passage of the Shema, with its reference to the Exodus, 
every night. The sages, on the other hand, do not derive any practical legal les- 
son from this verse. They see the verse as indicating the continuing relevance 
of the Exodus even into the messianic age, despite the fact that Jeremiah sug- 
gests otherwise (Jer 16:14-15). 

Mishna Kilayim 9:8 suggests two different interpretations of the word 
shaatnez (a prohibited mixture of linen and wool) in Deut 22:1: 


Spun and woven work alone are forbidden 

under the law of (prohibited) mixed species (kilayim), 

as it is written, 

‘You shall not wear shaatnez’ — 

that which is shua (hackled), tavi (spun), and arug (woven)’. 
R. Shimon ben Eleazar says: 

(It means that he who wears it) 

is ‘estranged’ (naloz) and ‘estranges’ (meliz) 

his Father in heaven against him. 


The first interpretation understands the word shaatnez as an acronym which 
details the laws regarding the wearing of mixed species. The second read- 
ing engages in wordplay, explaining the term as describing the divine anger 
provoked by the violation of the prohibition against mixing linen and wool. 
Here, as in the previous case in Berakhot, it is unclear if the aggadic reading 
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is meant to oppose the preceding halakhic interpretation or merely to supple- 
ment it. 

Midrash thus plays a critical role in framing the halakha of the Mishna. It 
situates the Mishna in the context of Scripture and the narrative that Scripture 
tells. It further serves as a bridge that links together halakhic and aggadic 
material. 


Proverbs and Aphorisms 
The Mishna has a particular predilection to cite proverbs, aphorisms, and other 
formulations typical of classical wisdom literature.®’ For example: 


‘Do not remove the ancient boundary stone’. 


Prov 22:28; mPea 5:6, 7:3 


‘That which is crooked cannot be made straight; 
and that which is wanting cannot be fixed’. 
Eccl 1:16; mSuk 2:6; mHag 1:6 


A man must satisfy the concerns of his fellow men, 
even as he must satisfy those of God. 
mShek 3:2 


With whatever measure a man measures, it shall be measured to him 
again. 


mSot 1:7 


Woe to the wicked, woe to his neighbor! 
mNeg 12:6 


The Mishna’s preference for proverbs is in line with its overall literary style, 
which favors pithy formulations of legal rules and principles over discursive 
investigations. While proverbs are not laws that can be enforced by the courts 
or rabbinic authorities, they do express ethical, metaphysical, or even practical 
norms. Thus, the presence of proverbs throughout the Mishna helps to situate 
the halakha within a wider normative framework, as they call attention to the 
way in which technical halakha and broader norms and concerns flow into 
each other. As noted above, the Mishna’s rereading of Prov 22:26 in Pea 5:6 


67 Onthe proverb in aggadic literature in general, see Fraenkel, Darkhei ha-aggada, 395-434; 
Hasan-Rokem, ‘Negotiating Canons’. 
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functions either as a legal proof, a general ethical pronouncement, or both. 
The activities to be completed right before the Sabbath listed in mShab 2:7 may 
reflect a legal requirement or merely good advice. 

The Mishna’s use of a proverb from Eccl 1:16 in mHag 1:6-7 is yet another 
example of how proverbs create a framework for the law: 


He that made no offerings on the first day of the feast 

must offer them (some other time) throughout the course of the feast, 
even on the last festival-day of the feast. 

If the time of the feast went by and he made no offerings, 

it is not incumbent on him to make them good. 

Of such a one it is written, 

‘That which is crooked cannot be made straight; 

and that which is wanting cannot be fixed’. 


R. Shimon ben Menasya says: 

What is ‘that which is crooked’ which ‘cannot be made straight’? 

He who has relations with a forbidden woman 

and begets by her a mamzer (the illegitimate child of a prohibited union) 
One cannot apply it to the thief or the robber, 

because he may make restitution and fix his deeds. 


R. Shimon bar Yohai says: 

None can be called crooked except one that was first straight 
and afterward became crooked; 

and who is this? 

A disciple of the sages who forsakes the study of the Law. 


The Mishna opens with a discussion of the laws of the festival sacrifice, which 
is optimally offered on the first day of the holiday but may be offered any 
time until the end of the festival. It goes on to state that an individual who 
fails to make the offering over the course of the holiday can no longer fulfill 
his obligation, applying the Ecclesiastes verse to such an individual. The pas- 
sage then identifies another individual as belonging to the category of those 
whose actions have irreversible, negative halakhic ramifications: he who pro- 
duces a child through illicit sexual relations. By contrast, the thief and the 
robber do not belong in this category, because their deeds can be corrected by 
returning that which they have stolen. The Mishna thus uses the proverb to 
construct a framework that classifies otherwise unrelated areas of halakha. It 
suggests that sins of omission and commission can be evaluated and compared 
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on a moral basis that goes beyond typical halakhic analysis. Those sins whose 
ramifications are irreversible deserve greater opprobrium than those whose 
damage can be repaired. The surprising and powerful conclusion is that one 
who neglects to bring a festal sacrifice does greater harm than a thief or robber 
and is the moral equivalent of one who has a child through forbidden sex- 
ual relations! 

In the final section of this passage, R. Shimon bar Yohai moves the conver- 
sation out of the realm of actions, which is the central concern of halakhic 
discourse, insisting that this proverb is to be applied to the totality of an indi- 
vidual’s spiritual career. He refers to the scholar who leaves the way of the Tora. 
For such a person there is indeed no return, no possibility of correcting his 
course. R. Shimon uses the proverb to redirect our attention from the details of 
halakhic observance to a more holistic consideration of the life committed to 
the study and practice of Tora. 

Proverbs are a type of genre that has literary and conceptual similarities 
to both apodictic and casuistic law. They are therefore well suited to occupy 
the boundaries of mishnaic halakha and serve to link this halakha to its 
wider context. 


Themes 

Mishnaic aggada serves as a frame to mishnaic halakha not only through its 
formal characteristics and positioning in the Mishna, but also through its the- 
matic content. It consistently returns to a relatively small set of themes, all 
of which, in one way or another, deal with the conceptual space around the 
perimeters of the halakhic system. It is through the development of these 
themes that the Mishna presents more than a legal system and creates what 
Robert Cover called a nomos, a wider normative universe. As Cover writes: 


A great legal civilization is marked by the richness of the nomos in which 
it is located and which it helps to constitute. The varied and complex 
materials of that nomos establish paradigms for dedication, acquiescence, 
contradiction, and resistance. These materials present not only bodies of 
rules or doctrine to be understood, but also worlds to be inhabited. To 
inhabit a nomos is to know how to live in it.®8 


In the following section we will move beyond the formal considerations that 
have been our focus thus far and adopt a thematic approach, surveying the 


68 Cover, ‘Nomos and Narrative’, 97. 
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major themes found in mishnaic aggada in an effort to build a picture of the 
wider universe in which the Mishna situates its law. 


Theology 

One of the salient characteristics of halakha is that although it presents itself 
as the product of divine revelation and the key to human relations with God, 
it is focused very much on this world. Halakha regulates individuals’ relation- 
ships with themselves, with others, and with their environment. It is only the 
laws of prayer, found mainly in Berakhot and Taanit, that directly regulate a 
Jew’s interactions with God. Even these laws focus primarily on liturgical and 
ritual rules rather than on prayer as an actual line of communication between 
humans and God. Similarly, such fundamental biblical categories as kedusha 
(holiness) and tuma (impurity) are treated by the rabbis first and foremost 
as legal statuses that regulate human interaction with other individuals and 
objects rather than as metaphysical states that reflect the presence or absence 
of the divine.”° The halakhic aversion to questions of theology and metaphys- 
ics is perhaps best expressed by the Mishna in Hagiga 2:1, which declares: 


Whoever looks upon (these) four things, 

it would have been better for him if he had not come into the world: 
that which is above, 

that which is beneath, 

that which was before, 

and that which will be hereafter.” 


The text here directs the individual to refrain from speculation regarding matters 
beyond this world. However, this very statement calls attention to the existence 
of realms that frame the world of human experience both temporally and spa- 
tially. Aggadic passages in the Mishna consistently refer to the interrelationship 


69  Ishay Rosen-Zvi has gone so far as to describe the Mishna as an ‘alternative empire’ to 
Rome. Rosen-Zvi, ‘Is the Mishnah a Roman Composition?} 508. 

70 By contrast, other ancient Jews interpreted holiness and impurity not only as divinely 
ordained but as metaphysically real states. See Hayes, What’s Divine, esp 169-243. See also 
Noam, ‘Ritual Impurity’. 

71 This translation of the terms lefanim and ahor follows Danby and Albeck, Shisha sidrei, 
ad loc., and is based on the Tosefta’s gloss on this passage, tHag 2:7. However, these 
terms can also be interpreted spatially, as was already suggested in the medieval period. 
See Lieberman, Tosefta ki-fshutah, 5:1295; Loewenstam, ‘Ma le-maala’, 12-21. See also 
Goshen-Gottstein, ‘Is Ma‘aseh Bereshit’; Furstenberg, ‘Rabbinic Ban’. 
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between the human realm and that of the divine. The Mishna thereby estab- 
lishes a wider frame of reference for halakhic thought and practice. 

Perhaps the most striking case of divine power making itself present in this 
world in the Mishna is the narrative in mShek 6:2 about the priest who acci- 
dently discovers the hiding place of the lost ark of the covenant: 


Once when a priest was occupied (in the Temple woodshed) 
he saw a block of pavement 

that was different from the rest. 

He went and told it to his fellow, 

but before he could make an end of the matter 

his life departed. 

So they knew for certain that the ark lay hidden there. 


In this narrative, divine power breaks into this world to protect the ark from 
discovery. The holiness of the Temple is portrayed not just as a ritual status, 
but as a numinous reality, which makes the Temple not only a place of purity, 
but of mortal danger.’? In this case, the priest dies despite apparently having 
done nothing wrong. Elsewhere in the Mishna, however, God appears as a 
divine judge who evaluates and responds to human behavior. As seen above, 
in mRH 12, God is described as judging the world at various points of the year 
and judging each person on Rosh HaShana like an officer reviewing his troops. 
In mBer 5:5, the text goes beyond the rules of prayer and liturgy that are the 
focus of the tractate to consider God’s responses to human supplication: 


If a person makes a mistake while praying, 

it is a bad sign for him; 

and if he was the agent of the congregation, 
it is a bad omen for those that appointed him, 
because a man’s agent is like himself. 


They tell of R. Hanina ben Dosa 

that he used to pray over the sick and say, 
‘This one will live’ or ‘This one will die’. 

They said to him, ‘How do you know?’ 

He replied, ‘If my prayer is fluent in my mouth 
I know that it is accepted; 

and if it is not, 

I know that it is rejected’. 


72 For further discussion of this story, see Simon-Shoshan, Stories, 216-18. 
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According to this mishna, it is possible to know whether God has accepted 
one’s petitions based on the fluency of one’s prayers. Thus, stumbling on one’s 
words during prayer can be taken as a ‘bad sign’, implying that the individual’s 
or the community’s needs will not be answered. This is how the great holy 
man Hanina ben Dosa was able to determine whether he was successful in 
his attempts to intervene on behalf of sick individuals. The most spectacular 
account in the Mishna of a direct divine response to prayer is found in connec- 
tion with Honi’s prayer for rain in mHag 3:8. Similarly, a mishna in mSuk 2:9 
states that when rain prevents a person from eating in a sukka (festival booth), 
it is a sign that God is angry at that person.”? 

Generally, God’s response to human actions is more predictable. God rewards 
righteousness and punishes sin. As noted above, R. Shimon ben Eleazar declares 
that one who wears a forbidden mixture of linen and wool (shaatnez) ‘becomes 
“estranged” and “estranges” his Father in heaven against him’ (mKil 9:8). But 
while God responds negatively to human misdeeds, he responds empathetically 
to human suffering, even of those whose suffering is punishment for their mis- 
deeds. In discussing the law requiring that an executed criminal not be impaled 
overnight, the Mishna (Sanhedrin 6:4-5) expounds: 


‘For an impaled body is an affront to God (kililat Elohim) (Deut 21:23) ... 
R. Meir said, 

When a man suffers, what does the tongue say? 

‘My head aches (kalani)! My arm aches (kalani)!’ 

If, thusly, Scripture says that 

‘I (God) suffer when the blood of the wicked is shed, 

how much more at the blood of the righteous.” 


R. Meir interprets the phrase kililat Elohim as describing God’s cries of pain 
(kalani) when witnessing an impaled criminal. God suffers when witnessing 
human suffering, even of the wicked. 

In most cases, God’s responses to human situations are presented not 
through anthropopathic depictions but in descriptions of the divine moral 
economy. That God rewards fulfillment of the commandments and punishes 
their violation is repeatedly stressed in the Mishna. The great reward that God 
gives to those who fulfill the commandments is extolled in the closing aggadic 
frame of tractate Makkot (3:15-16): 


73 On these last two sources see Simon-Shoshan, Stories, 148-56. 

74  Textaccording to Ms Kaufmann. Printed editions have a more straightforward text, which 
preserves the same meaning: ‘When a man suffers, what does the Shekhina say? “My head 
aches! My arm aches!” If God suffers when the blood of the wicked is shed, how much 
more at the blood of the righteous?’ 
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R. Hanina ben Gamliel said: 

If he that commits one transgression forfeits his soul, 
how much more, if he performs one commandment 

shall his soul be restored to him! 

R. Shimon says: ... 

He that sits and commits no transgression 

is given a reward as one that performs a commandment. 
R. Shimon the son of Rabbi says: ... 

If a person who abstains from blood, which people abhor, 
receives a reward, 

how much the more 

shall one who abstains from robbery and sexual sins, 
which people crave and covet, 

earn merit for himself and his generations 

and the generations of his generations, to the end of all generations!”5 


R. Hanania ben Akashia says: 
The Holy One, blessed be He, desired to grant merit to Israel; 
therefore, he has multiplied for them the Law and the commandments... 


In this passage, the place and time of the promised rewards is left somewhat 
ambiguous. In other cases, such as the Mishna’s discussion in Sota 1:7-9 of the 
punishments and rewards of various biblical figures, as well as the discussion 
of the punishment for women who fail to keep the commandments specifi- 
cally associated with them (mShab 2:6), it is clear that the divine economy is 
realized in this world.’¢ Still other passages discuss the reward and punish- 
ment that is meted out in the next world. mPea 1:1 lists those commandments 
‘whose fruits a person enjoys in this world while the capital remains for him 
in the world to come’. The tenth chapter of Sanhedrin contains an extensive 
discussion of those who have no share in the world to come. These references 
to the hereafter not only deepen the Mishna’s discussion of reward and pun- 
ishment but expand the horizons of the Mishna’s nomic universe. Beyond this 
world — in which the halakhic life is carried out — lies another world where the 
ramifications of such a life are fully realized. 

The divine system of reward and punishment established by these aggadic 
passages represents a wider framework for the otherwise self-contained sys- 
tem of halakhic prohibitions and obligations. At times, however, divine justice 


75 See also mMak 1:7, 3:15; mHul 12:10. 
76 See also mPea 8:9; mHul 12:2; MAr 3:2. 
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is directly integrated into the halakhic discourse itself. On several occasions 
the Mishna introduces death ‘at the hands of heaven’ as the possible pun- 
ishment for an offense alongside other methods of execution carried out by 
human courts.” Similarly, in some cases of civil law, the Mishna declares that 
although an individual may escape liability for a particular action according 
to ‘human law’, he or she remains liable according to ‘the law of heaven’.’8 In 
these instances, God becomes an actor within the halakhic system, alongside 
human judges, jurists, and executioners. 

Another case in which halakhic and theological categories brush up against 
each other regards the concepts of expiation (kappara) and repentance 
(teshuva). In the Bible, the verb kipper refers to a cultic act that purges the 
Sanctuary of impurity generated by sin and thereby averts God’s wrath.”9 In 
rabbinic texts, the term usually signals the fulfillment of a legal obligation gen- 
erated by wrongdoing. As we would expect from a rabbinic halakhic category, 
its focus is on the individual’s performance of his or her obligations rather than 
his or her direct relationship with God.®° In a similar vein, the penultimate 
mishna in Yoma (8:8) opens with the declaration that ‘the purification-offering 
and the unconditional guilt-offering effect expiation’ but goes on to offer an 
alternative path to expiation: 


Death and the Day of Atonement (Yom Kippur) 

effect atonement if there is repentance. 

Repentance effects atonement for lesser transgressions, 

against both positive and negative commands in the Law; 

while for graver transgressions it is contingent 

until the Day of Atonement comes and effects (full) atonement. 


We now learn that there is another, extra-cultic path to kappara that is effi- 
cacious for all sins, be they intentional or unintentional, including those for 
which no sacrifice is prescribed. This different path to kappara involves one of 
two events that are not initiated by the individual: the advent of Yom Kippur, 
or death,®! but it must be accompanied by an internal change relative to the 


77  mYev 4:13; mSan 9:6, 11:5. 

78 mBK 6:4. 

79 On this difficult biblical term, see Milgrom, Leviticus 1-16, 1084-97. 

80 This understanding of the rabbinic notion of sacrifices is explicated in detail by Mira 
Balberg, Blood for Thought, 65-107. But see Shlomo Zuckieyr’s critique of Balberg in 
“Acceptable” to “Will”, 430-48, and idem, Flesh and Blood. 

81 For Yom Kippur as a partial factor in the process of kappara, see mShev 1:2-3. For death as 
a potential agent of kappara, see mSan 6:2. 
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sin, namely repentance. In this passage, kappara is treated not simply as the 
transformation to a different legal status, but as involving a moral and spiritual 
transformation of the individual. Moreover, the next mishna (9:9) emphasizes 
that one cannot ‘game’ this system: 


If a person says, 

‘T will sin and repent, sin and repent’, 

he will be given the ability to repent. 

(If he says,) 

q will sin, and the Day of Atonement will effect atonement; 
then the Day of Atonement effects no atonement. 


The necessity for commitment and sincerity if one is to achieve repentance 
and concomitant atonements suggests that atonement (Aappara) represents 
not just the fulfillment of a legal obligation but the righting of an individual’s 
personal relationship with God. This is further emphasized in the mishna’s 
next statement: 


For transgressions that are between man and God 

the Day of Atonement effects atonement, 

but for transgressions that are between a man and his fellow 
the Day of Atonement effects atonement 

only if he has appeased his fellow. 


The full restoration of proper relations with God on the Day of Atonement 
therefore requires that individuals first set right their relationships with their 
fellow humans. 

After R. Eleazar ben Azaria restates the necessity of reconciling with one’s 
neighbor, the Mishna equates the notion of kappara with purification before 
God. In the final lines of the tractate, R. Akiva takes this notion of kappara as 
a reflection of an individual's direct relationship with God one step further: 


R. Akiva said: 

Blessed are you, O Israel. 

Before whom are you made pure 

and who makes you pure? 

Your Father in heaven; 

as it is written, 

qI will sprinkle clean water upon you, and you shall be clean’ (Ezek 36:25), 
And it says 
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‘Oh Lord, the hope (mikve) of Israel’, 
as the mikve purifies the impure, so does 
the Holy One, blessed be He, purify Israel. 


On the one hand, R. Akiva returns to a cultic model of kappara. The image of 
the mikve suggests a purification that is achieved independent of any inner 
moral and spiritual transformation. Yet the metaphor of God as a mikve implies 
an unmediated and all-encompassing encounter with the divine, perhaps even 
of a mystical nature. In this closing passage of Mishna Yoma, the otherwise 
formal halakhic category of kappara is infused with theological significance as 
it comes to represent the possibility of an individual establishing a direct rela- 
tionship with God, rooted in, but ultimately transcending, halakhic practice. 

In sum, the theological discussions in the Mishna build a frame around hal- 
akha, locating its worldly and often self-reflexive tendencies in a wider context 
in which God is an active presence who has a direct role in administering jus- 
tice and maintaining the world. 


Ethics 

The discussion of repentance in the concluding passage of Mishna Yoma ana- 
lyzed above raises another theme of central concern in mishnaic aggada, the 
question of ethical responsibility. Halakha defines obligations in a precise 
manner, according to rules and fixed measures of time, space, and monetary 
value. Such is the nature of law. However, the imperative to ‘do what is right 
and good in the sight of the Lord’ (Deut 6:8) cannot be fully contained within 
such a formal system.® Not all situations can be defined and evaluated through 
established rules and precedents, nor can obligations be unequivocally demar- 
cated. The Mishna consistently reminds its audience that the halakha exists 
within a wider ethical and moral framework that must guide individuals in 
their actions.83 We have already seen several examples of this, particularly in 
our discussion of the role of proverbs in the Mishna. 

The mishna in Yoma thus emphasizes the importance of appeasing one’s 
fellow in order to achieve full atonement for one’s sins. This focus on moral 
obligations that emerge from the subjective realm of interpersonal relations 
appears at numerous points in the Mishna. Bava Kamma 8:7 also discusses the 
need to appease a person one has wronged. Concluding its discussion of torts, 
the Mishna declares: 


82 bBMi6b. 
83 On the complex relationship between halakhic obligation and wider ethical concerns in 
Tannaic literature, see Novick, What Is Good. 
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Even though a person pays (what he owes in damages), 

it is not forgiven him until he seeks forgiveness 

from him (to whom he caused damage) ... 

And whence do we learn that one from whom forgiveness is asked 
should not be cruel (and refuse to forgive)? 


The Mishna here moves beyond the question of whether and how much 


money must be paid out in cases of damages, which has dominated the discus- 


sion thus far in the tractate, to consider the moral and psychological aspects 


of causing damage to another. In addition to repairing financial loss, one must 
restore the damage done to the relationship between the two parties. This 
requires good will on both sides.84 


The importance of reconciliation and peace is further emphasized in the 
closing passage of mEd (8:7), which records a dispute over the nature of Elijah’s 
mission when he returns in the eschatological age. The sages reject the previ- 
ous opinions and declare that Elijah’s sole mission will be 


to make peace in the world, 

as it is written, 

‘Lo, I will send the prophet Elijah to you ... 

He shall reconcile parents with children 

and children with their parents’ (Mal 4:23-24). 


The Mishna paints a similar picture of proper interpersonal relations in the final 
passage of Taanit (4:4), this time through an idealized portrayal of the past: 


84 


Rabban Shimon ben Gamliel said: 

There were no happier days for Israel 

than the fifteenth of Av and the Day of Atonement, 

for on them the daughters of Jerusalem used to go forth in white raiments; 
and these were borrowed, 

lest those who did not have any were to be embarrassed; 

(hence) all the raiments required immersion. 


See Fraenkel, ‘Aggada in the Mishna, 657. 


HALAKHA AND AGGADA IN TANNAIC SOURCES 505 


Here we read of how the daughters of Jerusalem embodied an egalitarian 
ethic of care in which the needs of all were provided for, and the needy were 
shielded from embarrassment. 

Just as the Mishna stresses the importance of attending to interpersonal 
relationships that cannot be easily regulated through halakhic categories, it 
also stresses the importance of the subjective inner life of the individual. The 
Mishna consistently describes the role of intent (kavvana) and other mental 
states in defining the halakhic validity and the impact of human actions, fre- 
quently in cases where biblical law attributes no role to the thoughts behind 
an individual’s actions. Joshua Levinson has argued that this Tannaic inno- 
vation reflects a fundamental shift in ancient Jewish conceptions of the self, 
corresponding to the Stoic emphasis on self-consciousnesses and the inner 
life: ‘Rabbinic legal discourse actually creates a new legal subject ... a dialogic 
self that promotes “a continuous vigilance and presence of mind”.8> However, 
Ishay Rosen-Zvi has argued that that Levinson’s claim is ill founded, because 
‘in the Mishnah, “thought”, “intention”, and “will”, are not independent psy- 
chic phenomena, but mental gestures which precede or accompany external 
actions’.®6 These mental states are subordinate to the physical actions and have 
no legal significance of their own. 

The existence of these legal categories does not, in and of itself, suggest a true 
elevation of the subjective inner life. However, in aggadic contexts, the Mishna 
expands the notion of kavvana to include a more complex subjective state, 
which can be the defining, or even sole, element of the activity under consider- 
ation. In these cases, Aavvana refers to an inner experience relating to the divine 
rather than the motivation of an action. As noted above, Mishna Rosh HaShana 
juxtaposes the technical kavvana needed to fulfill the commandment of hear- 
ing the shofar with the Israelites’ intent focus on God in the Wilderness.®” This 
turn toward God on the part of the Israelites represents the critical element in 
their salvation. The relationship between actions and inner states is reversed. 
The Mishna emphasizes that Moses’s raising of his hands and the mounting of a 
seraph on a standard were of no inherent significance. They functioned only to 


85 Levinson, ‘From Narrative Practice’, 355 (emphasis in the original). 

86 Rosen-Zvi, ‘Mishnaic Mental Revolution’, 51. For a survey of previous scholarship on this 
issue, see pp38—45. Rosen-Zvi goes further and argues that the intentions discussed by the 
Mishna can actually be considered ‘part of the external world’ (ibid., 51). As such, the role 
of kavvana in the mishnaic law does not constitute evidence of the nominalistic nature 
of rabbinic halakha. Hayes, Divine Law, 202-12, vigorously challenges this contention. For 
yet another approach to kavvana see Neis, ‘Directing the Heart’. 

87 Fraenkel, ‘Aggada in the Mishna’, 662-63. 
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trigger the people’s inner focus on the divine. By juxtaposing this deeper sort of 
religious experience with the more superficial kavvana needed to fulfill the com- 
mandment of hearing the shofar, the Mishna suggests a continuum between the 
two, opening the possibility of more intense religious experiences accompany- 
ing the technical fulfillment of the commandments. 

In Mishna Berakhot, the verb kivven (to intend) generally refers to a sort of 
mental gesture that has the ability to determine the legal status of an action. For 
example, it is through the appropriate intention that a recitation of Scripture 
becomes the ritual act of reciting the Shema (Ber 2:1). But mBer 4:5-6 rules 
that one who cannot physically face Jerusalem during prayer should ‘direct his 
heart’ (yikaven et libo) toward the Holy of Holies. Here a mental state replaces 
the requirement to adopt an external posture. The phrase ‘direct the heart’ 
subsequently takes on a very different meaning, as the Mishna informs us that 
‘the pious men of old used to wait an hour before they prayed, that they might 
direct their heart toward God’ (mBer 5:1). In this case, kavvana is not a simple 
intention that defines or even replaces an action for halakhic purposes. It is 
rather a deep inner state that can take a significant amount of time to achieve. 
In this mishna, then, kavvana is no longer a halakhic requirement but a condi- 
tion for a higher level of prayer engaged in by the masters of old. 

The closing lines of mMen (13:11) also redefine the notion of intent, this time 
in the realm of sacrifices. 


It is said of the whole-offering of cattle, 

‘an offering by fire of pleasing odor to the Lord’ (Lev 1:9) 
and of the bird-offering, 

‘an offering by fire of pleasing odor to the Lord’ (Lev 1:17) 
and of the meal-offering, 

‘an offering by fire of pleasing odor to the Lord’ (Lev 2:9) 
to teach that 

whether one offers much or little, 

it matters only that one directs one’s heart toward heaven. 


The inner feeling that one expresses through the sacrifice is declared to be of 
greater significance than the physical elements and actions of the sacrifice itself. 
The Mishna here transforms kavvana from a technical requirement for the offi- 
ciating priest to the central element of the donor's act of offering the sacrifice.®® 

Just as the Mishna recognizes the significance of subjective states and rela- 
tionships that are beyond precise halakhic regulation, it also acknowledges that 


88 For more on the relationship between this passage and the halakhic discussion that pre- 
cedes it, see Fraenkel, ‘Aggada in the Mishna, 677. 
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some halakhic obligations cannot be easily quantified. Pea opens by listing the 
‘things for which no measure is prescribed: pea (the corner of the field left unhar- 
vested for the poor to glean), first-fruits (presented to God at the Temple), the 
festal-offering, deeds of loving-kindness, and the study of Tora’ But there is an 
important difference between the first three items on the list, which are all oblig- 
atory gifts and offerings, and the final two. The first three lack both a minimum 
and maximum requirement. In regards to pea, the next mishna emphasizes that 
the appropriate amount to give depends on circumstances and cannot be calcu- 
lated through any simple formula. Regarding acts of loving-kindness and Tora 
study, however, there exists an infinite obligation that can never be completely 
fulfilled. The possibility of an infinite obligation is also raised in mBM 8:1: 


It once happened 

that R. Yohanan ben Matthias said to his son, 

‘Go and hire laborers for us’. 

He went and undertook to give them their food. 

When he came to his father, his father said to him, 

‘My son, even if you prepare them 

a banquet like Solomons in his time, 

you will not have fulfilled your duty toward them, 

for they are sons of Abraham, Isaac, and Jacob. 

But rather, before they begin the work, go and say to them, 
“(You are hired) on condition that I am not bound to give you 


m 


more than bread and pulse only”. 


According to R. Yohanan ben Matthias, unless one specifies otherwise, the 
obligation of a Jew to feed his Jewish workers is infinite and can never be ful- 
filled adequately. Such notions of infinite responsibility make sense from an 
ethical standpoint, but they cannot be fully integrated into a legal system. They 
represent an acknowledgement of the limitations of law as an independent 
guiding principle for human behavior.89 

In contrast to the subjective and immeasurable elements of its ethical frame, 
the Mishna also consistently refers to two groups, the ‘righteous’ and ‘wicked’, 


89 Fraenkel, ‘Aggada in the Mishna’, 660-61, argues that R. Yohanan ben Matthias is not pre- 
senting a legal argument here but is advocating behavior that goes beyond the letter of 
the law, and as such this passage is strictly ‘aggadic’ in nature. But it seems that R. Yohanan 
is indeed suggesting an absolute legal requirement, despite the fact that this requirement 
can never actually be fulfilled. See Rosen-Zvi, Between Mishnah and Midrash, 133-36. 
Alternatively, Christine Hayes has suggested that this passage may be read as mocking an 
absurd piety according to which failure to perfectly perform a commandment becomes a 
pretext for not fulfilling it at all! (private communication) 
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often contrasting the two. mSan contains the Mishna’s most extensive medita- 
tion on the righteous and the wicked (8:5): 


The death of the wicked 

is a benefit to them and a benefit to the world, 

but the death of the righteous 

is a misfortune to them and a misfortune to the world. 


The wine and sleep of the wicked 

are a benefit to them and a benefit to the world, 

but the wine and sleep of the righteous 

are a misfortune to them and a misfortune to the world. 


The dispersion of the wicked 

is a benefit to them and a benefit to the world, 

but the dispersion of the righteous 

is a misfortune to them and a misfortune to the world. 


The gathering together of the wicked 

is a misfortune to them and a misfortune to the world, 
but the gathering together of the righteous 

is a benefit to them and a benefit to the world. 


Peacefulness for the wicked 

is a misfortune to them and a misfortune to the world, 
but peacefulness for the righteous 

is a benefit to them and a benefit to the world. 


The notion of evaluating a person holistically as being ‘righteous’ or ‘wicked’ is 
reminiscent of the schematic worldview of biblical wisdom literature and the 
dualism of sectarian and apocalyptic texts. From a strictly halakhic perspec- 
tive, which focuses on the numerous obligations and requirements incumbent 
on each person, there is no clear method for making such an evaluation. The 
Mishna’s ethical discourse thus creates space for both subjective experiences 
and objective evaluations that are beyond the scope of conventional hal- 
akhic tools. 


Sacred History 
As we noted earlier, the Mishna is not introduced by a framing narrative root- 
ing it in a wider historical context. However, the Mishna does allude to such 
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a narrative. We have already seen how references to biblical narratives in 
midrashic passages help to locate halakhic practice and religious experience 
in a larger historical framework. The Mishna also consistently invokes the rev- 
elation, exile, and ultimate redemption, explicitly positioning the world of the 
rabbis and their halakha within the sacred history of Israel and humanity. 

On several occasions, characters in mishnaic stories refer to themselves as 
heirs to a tradition going back to Moses’s reception of the Tora at Sinai. Thus, 
R. Eliezer declares in mYad 4:3: 


I have received a tradition from R. Yohanan ben Zakkai, 

who heard it from his teacher, 

and his teacher from his teacher, 

as a halakha which Moses received from Sinai, 

that Ammon and Moab give poor-man’s tithe in the seventh year.9° 


This narrative, which connects the rabbis to Moses, is critical to the rabbis’ 
self-understanding and their claims to authenticity and authority.” It also 
establishes the first key event in the rabbinic sacred history, the revelation and 
covenant at Sinai. Texts such as this present Sinai as the only significant event 
in history. The rest of history is constituted simply by the continuing transmis- 
sion of the Tora and the covenant. 

Other sources present a different historical narrative centered on an account 
of exile and redemption. As discussed previously, mishnaic etiological stories 
tell of how the rabbis adapted the law in response to a crisis. By far the most 
common crisis at the center of these stories is the destruction of the Temple. 
The loss of the Temple created a new reality whose impact went well beyond 
a series of halakhic reforms. Throughout the Mishna, the era of the Temple is 
portrayed through ‘ritual narratives’, which, in the words of Ishay Rosen-Zvi, 
describe ‘an idyllic ritual world, immune to the horrors of the present’9? 
The era of the Temple is presented as a sort of prelapsarian state,’ while its 
destruction is portrayed as a catastrophe with implications that extend well 
beyond the end of the cult: 


go See similarly, mPea 2:6; mEd 8:7. See also mRH 2:10. 

91 See Hayes, “Halakhah le-Moshe mi-Sinai”. 

92  Rosen-Zvi, Mishnaic Sotah Ritual, 245; See also Cohn, Memory of the Temple, 39-56; 
Berkowitz, Execution and Invention, 18. 

93 This idyllic image is complicated, however, by a series of narratives that portray violence 
and strife in the Temple. See Simon-Shoshan, Stories, 204-18; Cohn, Memory of the Temple, 
47-53- 
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Since the day that the Temple was destroyed 
there has been no day without its curse; 

and the dew has not fallen in blessing 

and the fruits have lost their savor. 


mSot 9:12 


The Mishna’s regular references to the destruction of the Temple emphasize 
the fallen state of the world in which its halakha operates. Other texts, such 
as the story of R. Yishmael and the bride in mNed 9:10, emphasize the toll that 
the sufferings of exile have taken on the Jewish people. 

Mishnaic aggada also looks forward to the future redemption.%* The final 
mishna in Taanit (4:8) juxtaposes this redemption with other key events and 
eras of the Mishna’s sacred history. Having described the idyllic scene of the 
young women dancing in the vineyards in Temple times, the mishna concludes: 


‘O maidens of Zion, go forth 

and gaze upon King Solomon 

wearing the crown that his mother 

gave him on his wedding day, 

on his day of bliss’ (Song 3:11). 

‘On his wedding day’ — 

this is the giving of the Law; 

‘his day of bliss’ — 

this is the building of the Temple. 

May it be built speedily, in our days! Amen. 


The Mishna’s sacred history can thus be outlined as follows: It begins with 
the revelation at Sinai, which establishes the covenant between God and 
Israel, and the chain of transmission of the Tora to which the rabbis are heir. 
This is followed by the largely idyllic period of the temples, which ends in 
70 CE (the Babylonian exile is essentially elided in this schema). A period of 
exile follows, which will conclude only with the redemption of the messi- 
anic era.9> The halakha of the Mishna is usually presented without historical 
context, but these aggadic references situate it in an extended inter-Temple 


94 See mBer 1:5; MMK 3:9; mEd 2:10; mTam 7:4. 

95 Some texts, notably Sota, chapter nine, suggest a somewhat more complicated scheme 
in which the destruction is the climax of a longer period of moral, spiritual, and physical 
decline that begins in the generations prior to the destruction and continues through the 
persecutions that followed it. See Simon-Shoshan, Stories, 200-204. 
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era, which exists in the shadow of the lost Temple and in expectation of the 
future redemption. 


Rabbinic Authority 

Mishnaic aggada also thematically frames halakha through its emphasis on 
rabbinic authority. We have already seen how the entire framework of anec- 
dotal narratives across the Mishna establishes rabbinic authority as central to 
halakhic adjudication and practice. Other aggadic passages place this authority 
in a wider context, asserting the status and authority of Tora scholars against 
competing claims and social hierarchies. Perhaps the most dramatic of these 
claims comes at the end of Mishna Horayot, which concludes the entire order 
of Nezikin (3:8): 


A priest takes precedence over a Levite, 

a Levite over an Israelite, 

a mamzer over a natin (a descendant of the biblical Gibeonites; Josh 9:27), 
a natin over a proselyte, 

and a proselyte over a freed slave. 


This applies when they all are equal (in Tora knowledge); 

but (in the case of) a mamzer who is learned in the Tora (talmid hakham) 
and a high priest who is ignorant of the Tora (am ha-arets), 

the mamzer who is learned in the Tora 

takes precedence over the high priest who is ignorant of the Tora. 


The Mishna first lays out the basic hierarchy of Jewish society based on the 
circumstances of one’s birth. It then presents an alternative hierarchy based 
not on birth, but on mastery of Tora. This second hierarchy of knowledge com- 
pletely trumps the first. Being a Tora scholar can catapult a person of even the 
lowliest birth to the highest ranks of Jewish society. The final mishna in Keritot 
(6:9) also champions Tora over birth, declaring that the obligations owed to 
one’s teacher of Tora exceed those owed to one’s father. 

mKin 3:6 asserts the superiority of elder Tora scholars over the esteemed 
elders of competing groups: 


The elders among the am ha-arets, 

the older they get, 

the more they lose their understanding ... 

But the elders among the Tora (scholars) are not like this; 
rather, the older they get, 

the more their understanding matures. 
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The final passage of Mishna Yadayim (4:6-8) similarly presents a series of 
cases in which the Pharisees of old best their opponents, the Sadducees, as well 
as a certain ‘Galilean heretic’ (likely a Christian) in debates regarding the law. 

On a few occasions, the Mishna introduces other forms of rabbinic authority 
beyond the halakhic. For example, Mishna Sheviit concludes (9:9) with a list of 
cases in which a person is technically exempt from a financial obligation and 
yet, should the person choose to honor the obligation, ‘the spirit of the sages is 
pleased by it.9° Conversely, mBB 8:5 declares that when an individual fails to live 
up to his non-binding commitments, the ‘spirit of the sages is not pleased by it. 
Through these statements, the Mishna opens up an ethical space beyond the 
technical requirements of the halakha. In addition to expressing concern about 
one’s subjective relationship with God and with other human beings, the Mishna 
expresses concern for one’s subjective relationship with the rabbis. 

The Mishna describes another aspect of the rabbis’ subjective relationship 
with the laity, in mPes 4:8. 


The people of Jericho did six things: 
for three they reproved them 
and for three they did not reprove them ... 


The Mishna goes on to present a list of these deeds. All six of them were appar- 
ently done ‘against the desires of the sages’ (she-lo be-ratson ha-hakhamim). 
Once again, these are actions that, while not technically forbidden by the hal- 
akha, cause those who do them to earn the disapproval of the rabbis. Yet the 
rabbis choose to intervene only in some of the instances. The rabbis have an 
active role in modulating their relationship with the people and must decide 
when to assert their authority and when to hold back. 

As discussed above, the most prevalent device in the Mishna for estab- 
lishing the authority of the rabbis is its narrative accounts of their deeds. 
Occasionally, these stories refer to the rabbinic master narrative, which estab- 
lishes the rabbis as Moses’s successors. More generally, they portray the rab- 
bis as the ultimate interpreters, adapters, and embodiments of the halakha, 
collectively presenting the rabbis as an undifferentiated unit whose authority 
is all but absolute. Naftali Cohn has similarly argued that the Mishna’s ‘ritual 
narratives’ consistently portray the rabbis as having authority over all aspects 
of the Temple service.9” But many individual mishnaic stories add nuance to 
this picture.°® Perhaps the greatest challenge to understanding the nature of 


96 See Fraenkel, ‘Aggada in the Mishna, 659. 
97 Cohn, Memory of the Temple, 39-56. 
98 This is one of the central arguments in Simon-Shoshan, Stories. 
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rabbinic authority is the fact that the rabbis so frequently disagree with each 
other. This raises questions not only about resolving questions of law but also 
about maintaining a unified community. Regarding the schools of Hillel and 
Shammai, the archetypal disputing factions of the Mishna, mYev 1:4 relates: 


Notwithstanding that these forbid what the others permit, 

and these declare ineligible whom the others declare eligible, 
the (men of) the school of Shammai did not refrain from 
marrying women from (the families of) the school of Hillel, 
nor the (men of) the school of Hillel from 

marrying women from (the families of) the school of Shammai. 
Despite all the disputes about what is pure and impure, 
wherein these declare pure what the others declare impure, 
neither of them abstained from using the utensils of the others 
for the preparation of food that was ritually pure.99 


This passage presents an irenic picture in which disputes over technical hal- 
akhic matters were not allowed to create social divisions within the rabbinic 
community. 

Mishna Yadayim 4:3-4 presents a different model. It portrays a series of hard- 
fought debates over legal issues in which all sides ultimately agree to adopt a 
consensus position based on the arguments that won the day. Throughout the 
debate, the rabbis address their opponents as ‘my brother, emphasizing their 
collegiality. But this account also highlights the wide range of potentially con- 
flicting approaches and considerations that different rabbis bring to the table 
in deciding the law: logical, theological, social, hermeneutic, and more.!°° 
Finally, the Mishna contrasts these approaches, all of which are rooted in the 
acceptance of dialectical debate as the method for resolving halakhic dis- 
putes, with R. Eliezer’s world view, which emphasizes received tradition over 
argumentation.!©! Ultimately, the debates are resolved harmoniously, but the 
range of conflicting approaches and the need for the rabbis to come to a practi- 
cal conclusion regarding the law indicates that unanimity is neither required 
nor imagined and that it is not always possible to arrive at a practical conclu- 
sion while also maintaining decorum. 

The story of Rabban Gamliel’s confrontation with R. Yoshua in the second 
chapter of Rosh HaShana (2:8-9) deals precisely with such a case. R. Yoshua 


99 This passage is consistently cited by scholars as appearing in m Ed 4:8 as well. However, it 
is missing from all the major Mss of mEd. See Wieder, ‘Mishna Eduyot; 69. 

100 See Kahana, ‘On the Fashioning and Aims’. 

101 See Novick, ‘Tradition and Truth’. 
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refuses to accept Rabban Gamliel’s ruling about the fixing of the new moon 
and, subsequently, of Yom Kippur, because it is based on erroneous testimony. 
Rabban Gamliel then demands that R. Yoshua comply with his ruling. At stake 
is not simply a technical question regarding the laws of the new moon, but 
fundamental issues of the nature of rabbinic authority and its validity, even 
when a ruling clearly conflicts with empirical reality. Here, too, the two sides 
reconcile by the end of the story. Yet the story explicitly portrays the poten- 
tial danger of halakhic and ideological disputes leading to a schism in the rab- 
binic community.!02 

Mishnaic narratives also explore the inherent difficulty of defining exactly 
who qualifies as a rabbi whose rulings are authoritative, as well as the lim- 
its of rabbinic authority. The story of Honi the circle-drawer pits Shimon ben 
Shetah, the leading rabbinic figure of his day, against Honi, a liminal figure 
who is portrayed as straddling the boundary between rabbinic scholars and 
charismatic miracle workers. 

The authority of the rabbis is thus central to the Mishna’s world view. The 
entire halakhic system of the Mishna rests on such authority. And yet, the 
Mishna’s embrace of narrativity and its incorporation of aggadic materials cre- 
ates a nuanced picture of the workings of such authority, portraying its inter- 
nal tensions and shortcomings. 


Avot 
Thus far we have avoided reference to the single biggest repository of aggadic 
material in the Mishna, tractate Avot.°* Avot is the only mishnaic tractate 
devoted entirely to aggada. Since the Middle Ages, scholars and commentators 
have consistently treated Avot as an independent work apart from the rest of 
the Mishna. Some modern scholars have even argued that Avot was composed 
in the Amoraic period and only subsequently appended to the Mishna.!05 


102 Simon-Shoshan, Stories, 186-93. See also Schwartz, ‘From Priests’; Henshke, ‘R. Joshua’s 
Acceptance’; Walfish, ‘Halakhic Confrontation’; Hayes, Divine Law, 200-201, 238-39. 

103 Simon-Shoshan, Stories, 130-66. Other studies of this widely discussed story include: 
Vermes, Jesus the Jew, 69-82; Hirshman, ‘Changing Loci’; Daube, ‘Enfant Terrible’; Green, 
‘Palestinian Holy Men’; Neusner, ‘Story and Tradition’; Goldin, ‘Honi the Circle-Maker’; 
Stone, ‘Interplay of Rules’; Halberstam, ‘Encircling the Law’. 

104 There is a vast scholarly literature on Avot. Though much of it is potentially relevant to 
our discussion, this is not the forum for a comprehensive consideration of the tractate. 
For a systematic study of Avot and the history of its scholarship, see Tropper, Wisdom, 
Politics. 

105 Guttman, ‘Tractate Abot’; Stemberger, ‘Die innerrabinische Überlieferung’. See Tropper’s 
critique of this position, Tropper, Wisdom, Politics, go—97. Most recently, Adiel Schremer 
has argued that Avot was produced by a minority group among the rabbis whose 
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Nevertheless, the central themes of Avot closely align with those of the aggadic 
material throughout the Mishna. 

Most important for our purposes, Avot is singularly focused on the impor- 
tance and value of Tora study — from the exhortation of the Men of the Great 
Assembly to ‘raise up many disciples’ (1:1) and Simon the Righteous’s establish- 
ing the Tora as one of the pillars on which the world stands (1:2) at the opening 
of Avot, to Ben Bag Bag’s declaration at Avot’s very end (5:22): 


Turn it and turn it again for everything is in it ... 
and stir not from it 
for there is no better rule than it.1°6 


Again and again, Avot returns to the theme of Tora study and its importance. 
Its focus on promoting the continuous study and teaching of the contents of 
the Mishna makes it the ultimate ideological frame to the Mishna. As Ishay 
Rosen-Zvi explains,!°’ Avot is ‘about torah, but not torah’. He also notes: ‘Dif- 
ferent as it is in form and content, Avot is at the complete disposal of the house 
of study. In this respect, it is ... different but integral’ to the Mishna as a whole. 
Avot is thus a sort of paratext to the Mishna. It is not quite part of the Mishna, 
but a critical supporting element that helps us contextualize the latter and 
understand its place in the world. 

This brings us to a consideration of the position of Avot within the order- 
ing of the Mishna. Avot is positioned as the penultimate tractate in the order 
Nezikin. Its placement likely reflects the tractate’s concern with interpersonal 
relations in general, and the proper behavior of judges, in particular. However, 
in some early traditions, Nezikin was the final section of the Mishna.!°8 As 
such, it is tempting to consider Avot’s positioning so close to the end of this 
order as being motivated by an editorial effort to turn Avot into an aggadic 
coda to the entire Mishna, paralleling the many shorter aggadic coda found at 
the end of chapters, tractates, and orders of the Mishna!® and further cement- 


ideology was ‘rejected by (the) “mainstream” rabbinic circles ... that produced the 
Mishnah’. Schremer, ‘Avot Reconsidered’. See Rosen-Zvi’s response to Schremer, ‘Wisdom 
Tradition’. 

106 On the textual and linguistic issues surrounding this mishna, see Elitzur, ‘Mida’; Koller, 
‘Self-Referential Coda’. Both of these scholars suggest that this line in fact refers not to the 
entire Tora, but specifically to tractate Avot. 

107 Rosen-Zvi, ‘Wisdom Tradition’, 189. 

108 Kahana, ‘Arrangement’ 

109 The notion that Avot was positioned as a sort of epilogue to the Mishna has been sug- 
gested most recently by Steinmetz, ‘Distancing’, 90, reviving a theory propounded by 
Herford, ‘Pirke Aboth’, and Dinur, Pirke Aboth, 17. 
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ing Avot’s status as a paratext to the Mishna. However, given that Avot is only 
the second to last tractate in Nezikin, and that this position follows the usual 
arrangement of tractates according to size, it is likely that there is no special 
significance to Avot’s position within the Mishna. 


Rabbinic Authority in Avot 
Closely connected to its central focus on Tora study is Avot’s emphasis on 
rabbinic authority and status, another key element in the Mishna’s aggadic 
passages. Two contrasting passages describe the importance of maintaining 
physical proximity to the person of the sage: 


Let your house be a meetinghouse for the sages 
and sit amid the dust of their feet 
and drink in their words with thirst. (1:4) 


Warm yourself before the fire of the sages 
but be heedful of their glowing coals 

lest you be burned, 

for their bite is the bite of a jackal 

and their sting the sting of a scorpion 

and their hiss the hiss of a serpent, 

and all their words are like coals of fire. (2:10) 


The first passage compares the words of the sages to life-giving water. According 
to this passage, one should bring sages into one’s own home and get as close to 
them as possible. The second passage compares the word of the sages to fire, 
exhorting individuals to get close, but not too close. Together, these passages 
set up a dialectic of familiarity and deference, or even fear, as a model for the 
proper relationship between disciple and sage. 

The authority of Tora and the sages who transmit it is perhaps most effec- 
tively established by Avot through its literary forms. Avot is a significant locus of 
midrashic activity in the Mishna, containing some thirty citations of Scripture 
and numerous biblical allusions."° As in the rest of the Mishna, the midrashim 
in Avot link the Mishna to the text of the Bible, establishing an intertextual 
frame for the Mishna’s teachings and their authority. 

This intertextual frame implicitly invokes what we have called the Mishna’s 
framing narrative, which establishes the rabbis as the sole legitimate historical 
inheritors of the tradition and authority of Moses and the prophets. In Avot, 


110 Lerner, ‘Tractate Avot’, 269. 
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this master narrative takes center stage. It constitutes the overarching literary 
structure of the tractate. Avot famously opens by declaring: 


Moses received the Tora from Sinai 

and transmitted it to Joshua, 

and Joshua to the elders, 

and the elders to the Prophets; 

and the Prophets committed it to the Men of the Great Assembly. 


The first chapter continues by tracing the transmission of the Tora from the 
period of the Great Assembly through Hillel and Shammai. Chapter 2 con- 
tinues the chain to R. Yohanan ben Zakkai and his students. Though the two 
chapters that follow do not continue the formal narrative, they do generally 
maintain the chronology, presenting the sayings of successive generations of 
rabbis through the end of the Tannaic period." Chapter 5 also participates in 
the chronology by providing a ‘prequel’ to Avot’s main narrative. It begins by 
tracing the prehistory of Israel from Adam to Abraham to the Exodus, ending 
with the Temple. 

The authority of the rabbis as heirs to Moses is thus effectuated, establishing 
their teachings as in some way part of the revelation at Sinai. As we have seen, 
other ancient legal texts place their authorizing genealogies at the beginning. 
The Mishna generally prefers to relate brief anecdotes about individual rabbis, 
making only occasional references to this master narrative. The fact that this 
critical narrative appears in full only in Avot both emphasizes the tractate’s 
importance to the Mishna’s ideological frame and its marginal nature relative 
to the rest of the Mishna."2 

It is also of interest that Avot’s chronology mentions neither the destruction 
of either Temple nor the exiles that followed. The only reference to exile and 
redemption in Avot is the closing prayer (5:20), which is a stereotypical ending 
for a rabbinic collection." In contrast, as we have seen, the destruction of the 
Second Temple and Israel’s current state of exile figures prominently in the 


111 Tropper, Wisdom, Politics, 25. 

112 Schremer, ‘Avot, argues that in fact this narrative does not reflect mainstream mishnaic 
thinking on rabbinic authority. 

113 This mishna (5:20) is apparently the original ending of the tractate. Lerner, ‘Avot’, 266-67. 
However, 5:22—23 appears in all the major manuscripts and was clearly added by the time 
of the final redaction of the text. Avot 5:5 implicitly refers to the lack of the Temple at the 
time of writing of the text, while 5:9 refers to the ‘exile’ without assigning it any wider 
historical significance. It appears within the context of a discussion of the sins that bring 
about other punishments such as wild animals and pestilence. 
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Mishna’s wider historiographic vision. The lack of reference to the destruction 
and exile further enhances a sense of the continuity of the tradition, which is 
the primary message of the narrative. 


Ethics in Avot 

Tora study and the status of those who engage in it is certainly not the only 
theme in Avot. As suggested by its popular English title, ‘Ethics of the Fathers’, 
Avot has an overarching concern with ethics and interpersonal relations that 
goes beyond the narrow requirements of halakha. At the very outset of the 
tractate, Simon the Righteous declares that ‘acts of loving-kindness’ (gemilut 
hasadim) are one of the pillars on which the world stands.!* Just as other 
sages urge the reader to open his house to Tora scholars, Yosi ben Yohanan of 
Jerusalem declares: ‘Let your house be opened wide and let the needy be mem- 
bers of your household’ (1:5). 

Avot places greater focus on the individual's attitudes toward others than on 
concrete actions. The reader is instructed to ‘judge all people favorably’ (1:6) 
and to ‘receive all people with a cheerful countenance’ (1:15) and is instructed 
that ‘the honor of your fellow should be dearer to you than your own’ (2:10). 
Avot thus shares with the rest of mishnaic aggada a concern with the subjec- 
tive inner life. This emphasis is part of a wider ‘virtue ethic’ advocated by Avot 
in which the best way to ensure proper action in this world is to acquire the 
appropriate inner virtues and habits of mind. In a similar manner, Avot is con- 
cerned with the intentions behind one’s endeavors, repeatedly emphasizing 
the importance of acting ‘for the sake of heaven’ (2:2, 212, 5:17). Avot further 
places the life of ethical behavior in the context of the individual’s relationship 
with God. The tractate advocates a constant awareness of God and His power 
(e.g,, 2:1, 2:14, 4:22) and serving God out of sense of duty and not in expectation 
of reward (1:3). In short, more than the rest of the aggadic material throughout 
the Mishna, Avot consistently focuses on the subjective realm of an individu- 
al’s inner life of intentions and relationships, both with his fellow humans and 
with the divine. It is in Avot that the concern for one’s inner life and the con- 
cern with the fashioning of the self, attributed by Levinson to the early rabbis, 
becomes most apparent.!5 

Avot similarly carries forward the Mishna’s wider concern with the divine 
moral economy, speaking frequently about the rewards for observing the 


114 Goldin argues, however, that this term can have ritual as well as ethical connotations. 
Goldin, ‘Three Pillars’. 
115 Levinson, ‘Narrative Practice’. 
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commandments and the punishment for violating them (e.g., 2:1, 2:17, 2:18, 4:2, 
5:23). Hillel famously observed 


a skull floating on the face of the water 
and he said to it: 

‘Because you drowned (another) 

you were drowned. 

And they that drowned you 

shall in the end be drowned’. (2:6) 


Here, Hillel suggests that individuals will be punished measure for measure 
for their deeds, in their own lifetime. More frequently, however, Avot focuses 
on reward and punishment in the world to come (e.g., 2:7, 3:11, 4:16, 4:17) or in 
the garden of Eden and the netherworld (e.g., 1:5, 4:22, 5:19, 5:20). Similarly, the 
process of creation has direct ramifications for the divine system of reward 
and punishment: 


By ten statements was the world created. 

And what does this teach? 

Could it not have been created by one statement? 

Rather (it was created through ten statements) 

to punish (even more severely) evildoers, 

who destroy the world that was created by ten statements, 
and to give a goodly reward to the righteous, 

who sustain the world that was created by ten statements. (5:1) 


Through these references to realms beyond this world, Avot constructs a map 
of ‘what is above, what is below, what is before, and what is after’, locating the 
world of human experience and activity within a wider cosmic context. It is 
this context that imbues mortal life, and each action taken in it, with profound 
significance and ramifications. The ethics of the rabbis may be focused on the 
contemporary world, but their authority and significance can only be appreci- 
ated with reference to other worlds beyond our experience. 


Avot as Rabbinic Wisdom Literature 
On the thematic level, then, Avot simultaneously emphasizes the particular- 
istic value of Tora study and halakhic practice and a universal ethic rooted in 
both subjective experience and a cosmic reality. To better understand the rela- 
tionship between these two agendas, we must first return to the question of 
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the form through which Avot expresses its ideas. Avot’s most salient literary 
characteristic is that it is made up almost entirely of proverbs. As we have seen, 
proverbs are relatively prominent throughout the Mishna’s aggadic sections. 
But Avot is the only work of rabbinic literature that is almost completely 
devoted to this genre. In one sense, it is this choice that allows Avot to take 
its place in the Mishna. Proverbs are the aggadic form that most resembles 
apodictic and casuistic legal formulations. Since it is constructed as a series of 
proverbs attributed to Tannaic tradents, Avot has the same literary texture as 
the Mishna, despite its radically different content. 

But the fact that Avot is a collection of proverbs also places it in a different 
literary and intellectual tradition. As numerous scholars have argued, Avot rep- 
resents a continuation of wisdom literature of the ancient Near East in general 
and biblical wisdom in particular.!6 James Kugel has gone so far as to describe 
the tractate as ‘a self-conscious throwback, an attempt to resurrect the old wis- 
dom anthology genre one last time.” Amram Tropper and Maren Niehoff have 
further identified important connections between the sapiential discourse of 
Avot and contemporary Hellenistic and Roman philosophical discourse."® 

The wisdom-like characteristics of Avot identify the rabbis as successors of 
Ecclesiastes and the proverbialists of the book of Proverbs. Though the original 
audience of Avot was likely unaware of the similarities between the content 
and rhetoric of Avot and the teachings of pagan and Christian philosophers of 
their day, they would likely have been aware that the wisdom present in Avot 
was in some ways not dissimilar to wisdom proffered by non-rabbinic and even 
gentile sages. The image of the sage that emerges from Avot is a far cry from 
the scholastic halakhists who appear in the rest of the Mishna. A reader of Avot 
who lacks any knowledge of Tannaic literature could be excused for coming 
to the conclusion that the ‘Tora’ that Avot describes as being handed down at 
Sinai and whose study is the central endeavor of the sages is in fact not much 
different from the sort of wisdom or even philosophy pursued by sages of 
other traditions. 

But Avot cannot be read in such an independent fashion. There can be no 
doubt that the Tora referred to in Avot consists primarily of the study of hal- 
akha along with Scripture and other elements of rabbinic tradition. In iden- 
tifying themselves as hakhamim, inheritors of the biblical wisdom (hokhma) 


116 Tropper, Wisdom, Politics, 51-89, and literature cited there. See most recently, Rosen-Zvi, 
‘Wisdom Tradition’. 

117 Kugel, ‘Wisdom, 26-27. 

118 Tropper, Wisdom, Politics, 136-88; Niehoff, ‘Not Study’. See also Goldin, ‘A Philosophical 
Session’. For more on the Greco-Roman context and its impact of rabbinic literature see 
chapter 6 in this volume. 
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tradition," the creators of Avot redefine that tradition. Avot is part of the 
wider rabbinic tendency to co-opt the wisdom tradition by identifying biblical 
hokhma with rabbinic Tora.!2° Avot establishes a hybrid discourse and a hybrid 
identity for the masters of this discourse. On the one hand, the ideal sage of 
Avot is primarily focused on the study and teaching of halakha. The repeated 
advice to judges in Avot suggests that such a sage also implements halakha as 
well. Yet Avot itself deals largely with matters that are beyond the law or even 
the interpretation of Scripture. A true sage therefore combines particularistic 
and legalistic endeavors with broader ethical concerns and advocates constant 
engagement in the process of fashioning the self into a moral agent and ser- 
vant of God.!21 

In this sense we might see Avot’s vision of the ideal sage as an effort to con- 
struct a human exemplar of the collective ethos of the rest of the Mishna as 
expressed in both its halakhic and aggadic passages. Such an individual is pri- 
marily focused on the study and practice of halakha. But these endeavors both 
emerge from, and impact, the sage’s commitments to other realms of human 
experience and activity. 


Aggada in the Tosefta 

The Tosefta is the Mishna’s sister compendium. Like the Mishna, it is primar- 
ily a halakhic work, divided into the same orders and tractates.!22 Compiled 
after the Mishna and structured around it, the Tosefta was traditionally under- 
stood as a sort of commentary on the Mishna, but contemporary scholars 
describe the Tosefta more broadly as ‘an anthology of material relating to the 
Mishnah’!23 some of which predates the Mishna. In many cases the traditions 
preserved in the Tosefta represent the raw material that stood before the edi- 
tors of the Mishna. The mishnaic editors selected from among these materials, 
often significantly reworking them in line with their halakhic, ideological, and 
literary agendas.!24 


119 Rosen-Zvi, ‘Wisdom Tradition’, 190. 

120 Kugel, ‘Wisdom’, 27-30. 

121 Jonathan Schofer makes a similar argument with regard to Avot’s successor text, Avot 
de-R. Natan. Schofer, Making of a Sage. 

122 With the exception of Avot, Middot, Tamid, and Kinnim. For an explanation for the 
absence of these tractates from the Tosefta, see Brody, Mishnah and Tosefta Studies, ug. 

123 Friedman, ‘Primacy’ 101. 

124 For a survey of the history of scholarship on the Tosefta from the Geonic period until 
today, see Mandel, ‘Tosefta’; Zeidman, ‘An Introduction’; Houtman, Mishnah and Tosefta, 
and the detailed discussion of this question in chapter 3 of this volume. 
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The Tosefta is thus a much more unwieldly and heterogenous work than 
the Mishna. It is about 50 percent longer than the Mishna and contains a sig- 
nificantly higher percentage of aggadic material.!?5 It lacks the Mishna’s terse, 
focused style. The Tosefta is more likely to present material that is only tan- 
gentially related to the issue at hand and has a greater tendency to engage in 
extended discussion and debate. Its more anthological and discursive style 
thus places it somewhere between the organized, laconic discourse of the 
Mishna and the more freewheeling, dialectical discourse of the Talmuds.!26 

The differing nature and style of the Tosefta has direct ramifications for 
the role aggada plays within it. The higher percentage of aggada in the Tosefta 
reflects its more prominent role there. Though aggadic material often plays 
similar framing roles in the Tosefta as it does in the Mishna, ultimately, aggada 
has a far more autonomous status in the Tosefta. The Tosefta contains exten- 
sive aggadic expositions that are not dependent on the surrounding halakhic 
discussions. When aggada is juxtaposed to halakha in a single passage, it often 
holds the dominant position. We will first present the ways in which aggada 
acts as a framing device and structure in the Tosefta, and then we will explore 
the more dominant and autonomous status of aggada in the Tosefta. 


Aggada as Frame in the Tosefta 
Despite its significant aggadic content, the Tosefta remains an overwhelmingly 
halakhic work. To a large degree, aggadic material serves as a frame to the hal- 
akha in the Tosefta, just as it does in the Mishna. On the thematic level, tosef- 
tan aggada provides a theological, ethical, social, and historical context for 
the largely formalistic laws it accompanies. Furthermore, as Avraham Walfish 


125 Data based on a comparison of the number of words in the Kaufmann codex, as found in 
the Accordance database (205,024), and the number of words in the Tosefta files of Mechon 
Mamre, www.mechon-mamre.org/b/h/ho.htm (300,228). The percentage of aggada was 
calculated based on approximation of the number of words in Michael Higger’s ‘Aggadot 
of the Mishnah’ (22,000) and his Aggadot ha-tannaim sefer bet (46,500). This results in 
approximately 10 percent aggada for the Mishna and approximately 15 percent aggada for 
the Tosefta. However, Higger includes all of Tamid and Middot in his Mishna collection. 
If removed, the percentage of aggada in the Mishna goes down to about 4 percent, and if 
we remove Avot as well, it goes down to 3 percent. These numbers contradict Hauptman, 
who states that the Tosefta is ‘three or four times as long as the Mishnah’ (Rereading, 
26), and Goldberg, who states that the proportion of aggadic material is the same in the 
Mishna and the Tosefta (‘Tosefta’, 285). 

126 Ina recent lecture, Avraham Walfish made a compelling case that Tosefta Berakhot dis- 
plays a remarkably sophisticated structure of literary organization, on par with the sort 
of literary unity he has shown in numerous tractates of the Mishna. See Walfish, ‘Editorial 
Differences’ and the discussion of Walfish’s view in chapter 3 of this volume. 
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has demonstrated, like the Mishna, the Tosefta makes use of aggadic passages 
as framing devices to mark the end of chapters and tractates and to facilitate 
transitions between one halakhic topic and another!’ For example, Tosefta 
Berakhot ends as follows (6:24-25): 


R. Meir used to say: 

There is not a single person in Israel 

who does not perform one hundred mitsvot every day. 

He reads the Shema 

and recites blessings before and after it. 

He eats his bread 

and recites blessings before and after it. 

And he prays three times the Eighteen (benedictions of the Amida) 
and performs all the other mitsvot and recites blessings on them. 


R. Meir also used to say: 

There is not a single person in Israel 

whom mitsvot do not surround. 

Tefillin on his head, 

tefillin on his arm, 

a mezuza on his doorway, 

and four tsitsit surrounding him. 

Regarding these David said, 

‘I praise you seven times each day’ (Ps 119:164). 
He goes into the bathhouse, 

the mark of circumcision is on his flesh. 

As it says, 

‘For the leader on the eighth (sheminit)’ (Ps 12:1).128 
and it says, 

‘The angel of the Lord camps around 

those who fear Him and rescues them’ (Ps 34:8). 


The first section of this passage neatly summarizes the major subjects of the 
tractate: the Shema, blessings before and after foods, the Amida prayer, and 


127 Walfish, ‘Unity’. 

128 Lieberman, Tosefta ki-fshutah, 1125, interprets the term ‘eighth’ as referring to the eighth 
mitsva following the list of seven that precedes it. However, the phrase also carries the 
additional valence of referring to the eighth day, on which circumcision is performed. See 
bMen 43b. 
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various miscellaneous blessings. It further emphasizes the importance of 
blessings in general, classifying them as mitsvot along with the actions they 
precede and follow.!2° The second section focuses on the mitsvot mentioned in 
the three biblical passages that make up the Shema. This returns us to the topic 
addressed in the first two chapters of the tractate. The passage then moves 
beyond the topic of the tractate to mention circumcision. 

This aggadic coda frames the central topics of the tractate in several ways. 
It describes all of these quotidian acts as allowing even common Jews to gain 
merit and participate in the life of Tora, despite the fact that they are not schol- 
ars and may not be knowledgeable or scrupulous in all aspects of the law.!8° 
These acts, especially the three mitsvot mentioned in the second section, 
might further be understood to forge the individual’s identity as a Jew, as most 
irreducibly accomplished by circumcision. The passage thus turns the reader’s 
attention outward, away from the scholastic details of the law, toward the expe- 
rience of common Jews in their daily activities, dress, and travels, from their 
home to the wider world of the bathhouse.!*! The closing Psalms verse further 
moves the reader’s attention upward as it suggests that surrounding oneself in 
mitsvot leads to God Himself surrounding and protecting the individual. 


Independent Aggadic Units 
The deployment of aggada in the Tosefta as a framing device on both the liter- 
ary and thematic levels, such as in the example above, led Abraham Goldberg 
to declare that in the Tosefta, ‘aggadah is largely used in the same way as in the 
Mishna’!5? This overstates the case. In many instances, aggada functions very 
differently in the Tosefta. Toseftan aggadic passages most clearly diverge from 
their mishnaic counterparts in their sheer length. The Tosefta contains numer- 
ous extended passages that are entirely, or almost entirely, made up of aggadic 
material.!33 These units stand on their own, independent of their halakhic 
context. In at least some cases, they likely originally circulated as autonomous 
units, unmoored from halakhic discourse. The largest collection of such units 
is found in Tosefta Sota. Chapters 4 and 5 are a single unit devoted to ways 
in which divine justice is executed measure for measure.!°+ Chapter 5 (11-12) 
contains a discourse on marriage, which is followed by an extensive exegetical 


129 Walfish, ‘Unity’, 328-30. 

130 On the Mishna’s and Tosefta’s fundamentally positive attitude toward the masses, see 
Brody, “Rabbinic” and “Nonrabbinic”. 

131 On the social place of the bathhouse in rabbinic culture, see Eliav, ‘Bathhouses’, 609-10. 

132 Goldberg, ‘Tosefta’, 285. 

133 Mandel, ‘Tosefta’, 11, ng. 

134 See Rosen-Zvi, ‘Measure for Measure’; idem, ‘Sin of Concealment’. 
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passage that makes up the entirety of chapter 6. The middle of the next chap- 
ter (7:9-12) contains the well-known account of the students’ visit to R. Yoshua 
and their recounting of R. Eleazar ben Azaria’s homily at Yavne. From there, 
the balance of chapter 8, followed by the final eight chapters of the tractate, 
are made up almost exclusively of aggadic material. 

The aggadic sections of Tosefta Sota are largely positioned as expansions 
of the unusually large amount of aggadic and semi-aggadic material found in 
Mishna Sota.!5 As such, the massive amount of aggadic material in Tosefta 
Sota might be seen as something of an anomaly. However, in other cases, 
expansive aggadic material is juxtaposed with brief halakhic statements from 
the Mishna. Chapter 2 of Tosefta Hagiga opens with the same brief halakhic 
statement about teaching various subjects in public that opens the parallel 
chapter in the Mishna: 


The laws of explicit sexual relations 

may not be expounded before three persons, 

nor the story of creation before two, 

nor (the chapter of) the chariot!?® before one alone, 
unless he is a sage who understands of his own knowledge. 


In the parallel mishna, this is immediately followed by the declaration prohib- 
iting speculation regarding ‘that which is above, that which is beneath, that 
which was before, and that which will be hereafter’. These two passages serve 
to circumscribe the realm of normative, exoteric Tora study and to marginal- 
ize and exclude various disciplines, especially those that are associated with 
apocalyptic and mystical speculation and experience. In the Tosefta’s version, 
the parts of the passages are separated by a series of sources and traditions 
about rabbis who engaged in study and mystical experience related to the 
‘story of creation’ and the ‘story of the chariot’ (2:1-6). This collection of mate- 
rials emphasizes the potential dangers of such activities but also the success 
of R. Akiva and R. Elazar ben Arakh in these endeavors. It is one of the only 
sources in Tannaic literature that gives us some insight into the esoteric stud- 
ies and practices of the early rabbis. It serves to draw the reader’s attention 
to precisely that which the authors of the Mishna sought to remove from its 
readers’ consideration. Furthermore, whereas the Mishna expresses its disap- 
proval of engaging in certain activities, suggesting, in normative terms, that 
they are halakhically prohibited or somehow theologically or morally offensive 


135 See Rosen-Zvi, Sotah Ritual. 
136 Ezekiel chapter 1. 
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(‘it would have been better for him if he had not come into the world’), the 
Tosefta argues that such activities can directly cause physical, psychological, 
or spiritual damage to the individual, shifting the conversation out of the hal- 
akhic realm and into the realms of the physical and the metaphysical. An inde- 
pendent, non-halakhic agenda emerges, which is in no way subservient to the 
halakhic or even normative context in which it is found. It is quite possible that 
this material originally circulated on its own, without any halakhic or quasi- 
halakhic context. Its inclusion in the Tosefta demonstrates the willingness of 
the Tosefta’s editors to move the passage’s discussion beyond the more limited 
scope of the Mishna’s concerns. 

Notably, this collection of sources from the Tosefta, or a very similar col- 
lection of traditions, served as the basis for the much more extensive discus- 
sions of rabbinic mystical endeavors found in both Talmuds’ treatment of the 
Mishna.!8” The Tosefta’s inclusion of aggadic passages such as this represents 
the first step toward the extensive aggadic sugyot of the Talmuds, which fre- 
quently leave the concerns of the Mishna far behind. In passages such as these, 
aggada asserts itself as a fully autonomous discourse in a manner not found in 
the Mishna. 


Between Halakha and Aggada in the Tosefta 
In some instances, aggada even achieves a dominant position over the hal- 
akha. When juxtaposing halakhic and aggadic material, the Tosefta often gives 
pride of place to the aggadic element. Previously, we saw the passage in mBer 
15 that presents two opposing readings of the verse ‘so that you may remem- 
ber the day of your departure from the land of Egypt all the days of your life’ 
(Deut 16:3). Ben Zoma understands this verse as halakha, indicating a require- 
ment to mention the Exodus in the blessings that follow the evening Shema.138 
The sages, though, understand this verse as aggada, foretelling that even in the 


137 yHag 2:1, 77a—d; bHag 11b-16a. On this passage in the Tosefta, see Goshen-Gottstein, ‘Four’. 
Goshen-Gottstein demonstrates the primacy and literary unity of this passage. Basing 
himself on older paradigms about the relationship between the Mishna and the Tosefta, 
he assumes that the Tosefta passage was constructed as a commentary on the Mishna. 
In light of current scholarship, it seems quite possible, if not likely, that the editors of 
the Mishna were familiar with this passage in some form. Goshen-Gottstein builds on 
the philological work of Urbach, ‘Traditions’. See also Scholem, Jewish Gnosticism, 14-19; 
Halperin, Merkabah. 

138 Most traditional commentaries understand the Mishna as requiring the recitation of 
the final passage of the Shema (Num 15:37-41) at night. However, Lieberman, Tosefta ki- 
fshutah, 1:12, argues, following R. Elijah of Vilna and several other authorities, that the 
Mishna here refers to the post-Shema blessings. See Judith Hauptman’s explication of this 
position, Hauptman, Rereading, 130-31. 
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messianic age the children of Israel will continue to recall the Exodus. In the 
Mishna, it is Ben Zoma’s halakhic reading which holds the center of gravity of 
the passage. The passage is cited in the context of the requirement to mention 
the Exodus at night in the Shema, which is explained by Ben Zoma’s inter- 
pretation of the verse. The sages’ alternative, aggadic reading of the verse has 
a de facto halakhic implication. Since they reject Ben Zoma’s reading of the 
biblical text, the rabbis also reject the requirement to mention the Exodus at 
night. Although the Mishna appears to favor Ben Zoma’s halakhic ruling, as it 
is endorsed by R. Eleazar ben Azaria, citing the rabbis’ interpretation has the 
effect of creating an aggadic coda for the entire chapter, ending the halakhic 
discussion of the Shema on a note of messianic expectation. 

In the parallel Tosefta passage (tBer 1:10), the relationship between the 
aggadic and the halakhic material is reversed. There we read: 


We mention the Exodus at night. 

R. Eleazar ben Azaria said: 

‘Behold, I am nearly seventy years old, 

and I never succeeded to hear (an argument), 

to recite the Exodus at night. 

Until Ben Zoma derived (this rule from a verse). 

As Scripture says, 

“so that you may remember the day of your departure 
from the land of Egypt all the days of your life’. 

‘The days of your life’ (implies) the days. 

‘All the days of your life’ includes the nights. 

But the sages say, 

‘The days of your life’ (implies) this world. 

‘All the days of your life’ (includes) the messianic age. 
Ben Zoma said to them: 

But does one mention the Exodus in the messianic age? 
Has it not already been stated, 

‘Assuredly, a time is coming — declares the Lord — 

when no more shall it be said, 

“As the Lord lives, who brought 

the Israelites out of the land of Egypt 
but rather, 

“As the Lord lives, who brought out and led 

the offspring of the House of Israel from the northland 

and from all the lands to which I have banished them” (Jer 23:7, 8)? 
They said to him: 


m 
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It is not that the Exodus will be removed from its place 
but that the Exodus will be mentioned in addition to 
(the messianic redemption from) the kingdoms. 
(Delivery from) the kingdoms will be primary 

and the Exodus secondary. 

In a similar vein, 

‘No more shall you be called Jacob, 

but rather Israel’ (Gen 35:10). 

Not that the name Jacob will be removed from him, 
but Jacob will be in addition to Israel; 

Israel will be primary 

and Jacob will be secondary. 


In this passage, the center of concern is an aggadic dispute regarding the mem- 
ory of the Exodus in the messianic age. The debate moves on to a wider set of 
exegetical disagreements about messianic prophecies and then to a linguistic 
dispute that ultimately focuses on the question of how to understand bibli- 
cal accounts of name changes (1:1-15). The original halakhic issue regarding 
the evening prayers has been completely left behind. Unlike in the Mishna, in 
the Tosefta, the reference to the recitation of the last paragraph of the Shema 
serves only as an entry point to an aggadic discussion.!°9 Once again, aggada 
asserts itself in the Tosefta as an independent and even dominant discourse. 


Narrative between the Mishna and the Tosefta 
The differing balance between halakha and aggada in the Mishna and the 
Tosefta is also reflected in their divergent narrative styles. Stories in the Mishna 
are usually tersely worded and carefully crafted to emphasize their intended 
lesson. The parallel stories in the Tosefta tend to be more verbose and not as 
focused on a single intended message.!*° In many of these cases it appears that 
the Tosefta’s narratives represent an earlier version of the story that was not nec- 
essarily constructed to teach a specific halakhic lesson. The Mishna reworked 
and condensed these stories to suit its needs and agendas. A comparative study 


139 See the similar readings presented by Mandel, ‘Tosefta’, 125-28, and Hauptman, Rereading, 
125-42. Notably, both authors cut off the passage here without acknowledging that the 
passage continues until at least 1:13. Both also assume that the toseftan material here pre- 
cedes that of the Mishna. Hauptman goes further and argues that the Mishna should be 
read in light of the Tosefta as having a broader, aggadic agenda as well. For additional 
examples involving aggadic passages in the Tosefta see Hauptman, Rereading, 109-56. 

140 On the question of the interpretation of narratives in the Tosefta, see Katzoff, ‘Story’. 
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of such parallel narratives sheds light on the role of stories in both the Mishna 
and the Tosefta. 

Shamma Friedman calls attention to the following narrative found in tShab 
13:14 and its parallels in the Mishna:!4! 


It happened that Rabban Gamliel and the elders 

were travelling in a ship, and the Sabbath arrived. 

They said to Rabban Gamliel, ‘May we descend?’ 

He said to them, 

qI was looking, and we were within the limits before it was dark, 
but the ship was cast about many times’. 

At the same time, a gentile made a gangway 

by which to descend (from the ship). 

They said to Rabban Gamliel, ‘May we descend?’ 

He said to them, ‘Since he did not make it in front of us, 
we are permitted to descend by it’, 

and the elders descended by it. 


This is a dramatic story in which, through foresight, keen vision, and halakhic 
knowledge, Rabban Gamliel overcomes two potential obstacles and saves the 
rabbis from being trapped on a ship over the Sabbath. Beyond its halakhic con- 
tent, it also serves to bolster the image of Rabban Gamliel as the great leader of 
the sages in the generation following the destruction of Jerusalem. 

The story follows a ruling that if a ship comes into port on Friday evening, 
one may only disembark if it had already entered into the two-thousand-cubit 
perimeter surrounding the port city, which is considered a part of the city. Only 
the first scene, in which Rabban Gamliel informs his colleagues that the ship 
had indeed arrived within the territorial waters of the port in time, is relevant 
to this halakhic context. The second ruling transmitted by the story, regarding 
disembarking from a ship on a ramp made by a gentile, relates to an entirely 
different aspect of the laws of the Sabbath. 

The parallel passage in the Mishna (mEr 4:2) presents only the first element 
of the story: 


Once they did not enter the harbor 
until nightfall (on Friday). 

They said to Rabban Gamliel, 

‘May we disembark?’ 


141 Friedman, ‘Primacy’, 107-10. 
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He answered, 
‘You are permitted; for I have already taken the bearings, 
and we were within the Sabbath limit before nightfall’ 


The Mishna’s version also dispenses with the exposition that establishes the 
specific characters and setting. Only after the ship arrives after dark are we 
introduced to an unidentified ‘they’, who ask Rabban Gamliel about the per- 
missibility of disembarking. Rabban Gamliel’s reply eliminates the detail about 
the ship being cast about, reducing the drama in the story. It adds the words 
‘you are permitted’, making the ruling unambiguous. This story is thus tailored 
to deliver its single halakhic lesson in a clear and concise manner. 

The second part of the Tosefta’s story appears as an independent narrative 
in the appropriate passage in mShab 16:8 which discusses benefiting from the 
work of a gentile on the Sabbath: 


Rabban Gamliel and the elders 

were once traveling on a ship, 

and a gentile made a gangway by which to come down, 
and Rabban Gamliel and the elders came down by it. 


Here, too, the Mishna pares down the narrative to the minimum, removing all 
dialogue. It even leaves out the critical detail that the ramp was not made for 
the benefit of the rabbis, requiring that the reader infer this from the ruling 
in the previous line.42 

This example illustrates the differing approaches of the Mishna and the 
Tosefta to storytelling. In the Mishna, stories tend to be carefully integrated 
into their halakhic contexts and formulated to eliminate material extrane- 
ous to the halakhic ruling that the story seeks to illustrate. The Tosefta’s sto- 
ries are more likely to include elements that enrich the story from a narrative 
perspective and engage themes beyond the narrow concerns of the immedi- 
ate halakhic context. The Tosefta’s narrative style has advantages of its own 
in transmitting halakha. By including two different halakhot in a single story, 
the Tosefta facilitates their transmission. Moreover, the dramatic nature of the 
story engages the reader’s interest, making the halakhot more memorable.!*8 

The Tosefta also tends to present more complex, morally ambiguous sto- 
ries, whereas the Mishna’s versions of the same stories often adopt a more 
straightforward approach to the same issues. tSuk 3:16 presents an example of 
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a morally ambiguous narrative that the Mishna simplifies to fit its ideological, 
as well as its halakhic, agenda: 


It once happened that a certain Boethusian 
poured the water libation over his feet 

and all the people pelted him with their etrogs 
and the horn of the altar became damaged 

and the Temple service was halted 

until they brought a chunk of salt and put it there 
so that the altar would not appear damaged. 

For an altar which lacks 

a horn or a base is invalid. 


This story tells of a sectarian priest who rejected the ritual of the water liba- 
tions, which, according to the Tannaim, was required by the Pharisees. The 
priest desecrated the rite by pouring the water at his feet.!*4 At first, it seems 
that the people’s violent response represents a triumph of Pharisees against 
their sectarian opponents. The people's righteous indignation and their loyalty 
to Pharisaic practice can only be a good thing. But then we learn that in their 
rage, their thrown etrogs not only humiliated the Boethusian priest, but dam- 
aged the horns of the altar itself, leading to the temporary suspension of the 
Temple service. The damage is quickly repaired, but the scars remain visible 
to all: crude pieces of salt replace the regular polished stone of the altar. This 
story expresses ambivalence regarding violence in the Temple, even when used 
to oppose heretical individuals and practices. Even if justified, the people’s 
assault on the priest came at a high price. Indeed, they too violated the sanctity 
of the Temple, perhaps more so than the priest. 
The Mishna’s version is quite different (mSuk 4:9): 


To (the priest) who performed the libation, they used to say, 
‘Raise your hand’, 

for on a certain occasion, (a certain priest) 

poured out the water over his feet, 

and all the people pelted him with their etrogs. 


Here the story is carefully integrated into its halakhic context regarding the 
procedure of the Temple service of the water libation. The story is brought as 


an etiological narrative that explains the origins of the practice of explicitly 
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instructing the priest to raise his hands before pouring the water on the altar. 
The exposition is eliminated. The Mishna goes so far as to remove the identi- 
fication of the priest as a sectarian, pushing the ideological dispute into the 
background. Most significantly, the Mishna does not report the damage done 
to the altar by the crowd’s etrogs. The Mishna’s version lacks the social and 
moral complexity of the Tosefta’s account, presenting instead a simple tale of 
individual sin and punishment. The Mishna never acknowledges that among 
the Jews of the time, even within the Temple itself, there were competing ideo- 
logical factions. The priest appears to act on his own for no clear reason and 
receives his just desserts from the pious crowd. There is no suggestion that 
there is any downside to this eruption of violence on the altar of God.!45 


The Tosefta’s Framing Narrative 

The Tosefta also introduces a historical framing narrative that is quite differ- 
ent from the primary historical narrative underlying the Mishna. The Mishna’s 
framing narrative, fully told at the beginning of Avot and alluded to on sev- 
eral occasions elsewhere in the Mishna, tells of the transmission of the Tora 
through an uninterrupted chain from Sinai to the rabbis. It presents the work 
of the post-destruction rabbis as the continuation of an uninterrupted chain of 
tradition going back to Sinai. This account makes no reference to the destruc- 
tion of the Temple and presents the tradition as essentially monolithic. It is 
almost an antinarrative, suggesting that the story of the Tora lacks any real 
drama generated by crisis, dispute, or even dynamic change to the challenges 
of history. 

The Tosefta presents a very different framing narrative to explain the origins 
of the Mishna, at the beginning of Eduyot (1:1): 


When the sages entered the academy in Yavne, they said, 
‘There shall come a time when a person will inquire 
regarding a matter of scriptural law and not find it 
and (inquire) regarding a rabbinic law and not find it, 
as it is stated: 

“A time is coming — declares my Lord God — 

when I will send a famine upon the land: 

not a hunger for bread or a thirst for water, 

but for hearing the words of the Lord. 

Men shall wander from sea to sea 

and from north to east 

to seek the word of the Lord, 
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but they shall not find it” (Amos 8:1-12). 

“The Word of the Lord”, refers to prophecy. 
“The Word of the Lord”, refers to the eschaton. 
“The Word of the Lord’, 

this refers to one who seeks a matter of Tora 
that is similar to its fellow’. 

They said, ‘Let us begin (by clarifying) 

what is (the position) of the House of Shammai 
and what is (the position) of the House of Hillel. 
The House of Shammai says ... 

The House of Hillel says ...146 


The narrative tells of the rabbis’ first gathering at the vineyard of Yavne. 
According to rabbinic tradition, it was there that the rabbis reestablished their 
center of learning and legal authority following the destruction of Jerusalem. 
As Yair Furstenberg has recently argued, the problem facing the rabbis in this 
story is that of the emergence of differing opinions regarding the halakha in 
any given case. The concern is that it will be impossible to transmit the law 
in a coherent fashion, as students will not be able to distinguish the teachings 
of one rabbi from another. The solution is the creation of a new literary form 
that preserves all the opinions regarding a given matter. This form is the hall- 
mark not only of Eduyot, but of the entire Mishna and the Tosefta. They differ 
from earlier biblical and Jewish legal texts in the manner in which they sys- 
tematically catalogue opposing rulings rather than unequivocally proclaiming 
the law.!47 

The Eduyot narrative is set in the wake of the destruction, amid a crisis of 
prophetic proportions threatening the survival of Tora. The rabbis resolve the 
crisis through an innovative style of teaching and study. There the halakhic 
tradition becomes pluralistic in the sense that the transmission of multiple 
opinions becomes a central component of its study. The result is a new birth 
of Tora and its transmission at Yavne. The Tosefta’s Eduyot narrative looks back 
to Yavne, not Sinai, as a point of origin for halakhot that it introduces. The 
rabbis are not passive transmitters but a dynamic and creative force that must 
struggle to preserve the Tora in the face of changing and, at times, hostile his- 
torical circumstances. 

The Tosefta’s framing narrative thus presents a perspective on the nature 
of the law and the role of the rabbis that is quite different from the framing 
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narrative of Avot.!48 These differences are consistent with the contrasting nar- 
rative styles of the Mishna and the Tosefta discussed in the previous section. 
Nevertheless, the Tosefta’s account of Yavne as a new beginning for halakha 
in the face of the destruction is not entirely foreign to the Mishna. As we have 
seen, underlying the Mishna’s etiological stories is a similar basic story. These 
stories as well tell of rabbinic transformations of the law in response to crises, 
especially the destruction of the Temple and Jerusalem.!*9 


Conclusion: Aggada in the Mishna and Tosefta 

The dialogical differentiation and integration of halakha and aggada is both 
conceptually thematized and concretely realized in Tannaic literature. While 
mishnaic halakha generally appears as a self-contained formal system that 
functions outside of any broader context, the aggadic material in the Mishna 
constructs a series of conceptual frames that situate the halakha within a 
wider world. The theological, ethical, historical, and sociopolitical structures 
provided by the aggada infuse the halakha with its status as a binding system. 
Although they function just beyond the boundaries of formal halakha, at times 
they penetrate the boundaries, creating sites of direct interaction between the 
halakha and the world beyond it. These broader categories create space for 
one’s subjective relationship with oneself, with others, and with God, provid- 
ing a counterbalance to the halakha’s general tendency toward objectifica- 
tion and standardization. Together, the aggadic and halakhic material form a 
nomos — a complete legal, normative, and metaphysical universe in which the 
committed rabbinic Jew is meant to reside. 

Avot is the thickest plank in Mishna’s effort to create a frame that defines 
and supports the law. Its focus on the centrality of Tora study and rabbinic 
authority, and its expansive presentation of its master narrative, constitute a 
sustained argument for the importance of the Mishna, those who produced it 
and those who continue to study it. At the same time, Avot’s status as a work 
of wisdom directs the reader outward, beyond the narrow confines of the hal- 
akha, toward a wider vision of the nature and goals of Tora and its study. 

The role of aggada in the Tosefta lies somewhere between the secondary, 
framing role that it plays in the Mishna and the more equal status it enjoys in 
the rest of classical rabbinic literature. While the Tosefta’s aggada frequently 
functions to establish the literary and ideological boundaries and context of 
the halakha, these aggadic materials not infrequently take on a life of their 
own, in a manner rarely seen in the Mishna. 
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CHAPTER 11 
Halakha and Aggada in Post-Tannaic Literature 


Jeffrey L. Rubenstein, Yonatan Feintuch, and Jane L. Kanarek 


Part 1. Theoretical and Definitional Issues 
Jeffrey L. Rubenstein 


It was not so long ago that scholars knew exactly how to define halakha and 
aggada and how to distinguish between the two. Halakha meant ‘law’ while 
aggada meant ‘lore’, and included stories, aphorisms, biblical interpretations, 
prayers, theology, and everything that was not ‘law’. In 1956 Louis Ginzberg, 
among the greatest scholars of rabbinics of that time, published a collec- 
tion of essays entitled On Jewish Law and Lore, a fitting title for his scholarly 
oeuvre that ranged over the length and breadth of rabbinic tradition.! Many 
other books and articles have since been published with ‘law and lore’ in their 
titles, such as Jewish Law and Lore: The Scholarship of Dr. Samuel Belkin (1977) 
and ‘Jewish Law and Lore: The Case of Organ Transplantation’ by Elliot Dorff 
(2007). Halakha and aggada, law and lore, were identifiable, distinguishable, 
and complementary, and taken together the two encompassed the totality of 
rabbinic Judaism. In the words of Yonah Fraenkel: ‘Everyone knows that “hal- 
akha” is the collection of laws, judgments, commandments, and precedents 
that Jews observe in accordance with that which they are commanded accord- 
ing to the Tora.... The place of aggada in the entirety of the oral Tora is abso- 
lutely clear: everything in talmudic literature that is not “halakha” is “aggada”.? 
There is no uncertainty about the essence of halakha (‘everyone knows’), no 
doubt about the nature of aggada (‘everything ... that is not halakha’) and no 
confusion concerning the relationship between the two (‘absolutely clear’). 

In recent years each of these issues has been disputed and problema- 
tized. After reviewing the etymology and definition of the terms ‘halakha’ 
and ‘aggada’, part 1 of this chapter surveys theoretical approaches that have 
challenged the understanding of halakha as law, contested the conception of 
aggada as lore that includes everything that is not halakha, and interrogated 
the relationship between the two. Informed by these theoretical caveats, part 


1 Ginzberg, Jewish Law and Lore. 
2 Fraenkel, Midrash and agadah, 1:18, 20; Fraenkel is fleshing out a quotation from Leopold 
Zunz. 


© JEFFREY L. RUBENSTEIN ET AL., 2022 | DOI:10.1163/9789004515697_013 


HALAKHA AND AGGADA IN POST-TANNAIC LITERATURE 545 


2 provides a detailed analysis of halakha and aggada in the Talmuds, especially 
the Bavli, with attention to techniques of literary juxtaposition, the many func- 
tions of aggada in relation to talmudic law, and the mutual influence of the 
two. Finally, part 3 analyzes the various roles of halakha in the predominantly 
aggadic post-Tannaic midrash collections, highlighting the way halakha and 
aggada participate in transforming Scripture into a rabbinic document. 


Etymology and Definition 

The ‘negative definition’ of aggada reflected in the quotation from Fraenkel 
has been standard since the beginnings of critical study: ‘lore’ was adopted 
more for its alliterative coupling with ‘law’ than as a precise equivalent of the 
term. This definition goes back to the Middle Ages, as attested in the words of 
Shmuel ha-Nagid (993-1055): ‘Haggadah is all commentary in the Talmud that 
deals with something other than mitzvah (commandment), that is, anything 
not of normative or legal force.? Leopold Zunz observed that aggada is ‘that 
which is not halakha’* Similarly W.Z. Bacher writes that aggada ‘signifies in 
Rabbinic Literature all that does not belong to the sphere of Halacha’.> Judah 
Goldin notes: ‘By aggadah is meant that which strictly speaking is not classi- 
fied as halakhah, as required, normative, practice’.® These explanations, both of 
Shmuel ha-Nagid and modern scholars, presuppose that halakha can be iden- 
tified as such and aggada distinguished from it, even if it can only be defined 
as halakha’s opposite. 

These negative definitions of aggada (or haggada; see below) in terms of 
what it is not stand in some tension with the semantics and etymology of the 
term ‘aggada’, which have long troubled scholars. As with most rabbinic terms, 
no explicit definition is found in rabbinic sources. The closest to a definition 
is the following self-reflective tradition from SifDeut 49: ‘Expounders of hag- 
gadot (dorshei haggadot; Mss Berlin, London read aggadot) say: If you wish 
to know Him who spoke, and the world came into being, study haggada, for 
thereby you will come to know Him and to cling to his ways.” Yet this advice is 
not a definition but rather a description of the purpose of haggada/aggada and 


3 Shmuel ha-Nagid, ‘Mevo ha-Talmud’ printed in the Babylonian Talmud, ed Vilna, after trac- 
tate Berakhot, quoted in Heinemann, ‘Nature of Aggadah, 42. 

4 Zunz, Ha-derashot be-Yisrael, 32. 

5 Bacher, ‘Original Meaning of the Word Haggada (Agada),, 406, who also reviews other theories. 

6 Goldin, ‘Midrash and Aggadah’ 109. See too Levy, Worterbuch, 1:19, s.v. aggada: ‘derjenige 
Theil des rabbinischen Schriftthums, der nicht das Gesetzliche, die Halacha (vgl. 397) 
behandelt; daher auch: Biblische Exegese, insofern sie nichts Halachisches enthält. 

7 SifDeut 49, trans Hammer, Sifre, 106. See Boyarin, ‘On the Identification of the Dorshe 
Reshumot. 
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of the benefits of studying it. Nor is it necessarily exhaustive, as knowing God 
and His ways may be just one aspect of aggada. 

The consensus scholarly view, which goes back to Leopold Zunz and Wilhelm 
Bacher, derives aggada from the root n.g.d, ‘to speak, tell, relate’, such that the 
literal meaning is ‘narratives’.® The proper form ‘haggada’ of the Hebrew word 
became ‘aggada’ under the influence of Aramaic, but the two are equivalent, 
and interchange in manuscript variants.9 The form ‘aggada’ already appears in 
mNed 4:3: ‘He who swears benefit from his fellow ... he teaches him midrash, 
halakhot, and aggadot but he may not teach him Scripture’, and becomes the 
standard form in Amoraic and later sources where Aramaisms are more com- 
mon. The problem with this explanation is that aggada includes much more 
than ‘narratives’, and attempts to explain the disjunction are not completely 
satisfying1° And while the etymology of a word need not correspond with 
its semantic range, which may develop and change over time, the process by 
which that range expanded is by no means clear." A few scholars have therefore 
proposed alternative etymologies. Berachyahu Lifshitz, for example, points 
to a variant reading in the tradition from SifDeut 49 quoted above that reads 
‘expounders of reshumot’ in place of ‘expounders of halakhot/aggadot’,, which 
he understands as referring to cryptic matters.!2 Hence, ‘the word “aggadah” has 
an original meaning similar to the word aguddah, from the root a.g.d, which 
refers to a tied knot, and “aggadah” means that which is tied up, or, in other 
words, hidden and mysterious’.!3 However, evidence from a single manuscript 
variant is weak, and this explanation has not gained traction among scholars. 


8 Zunz, Gottesdienstlichen Vortrdge, 58. See Bacher, ‘Original Meaning’, 406. Jastrow, 
Dictionary, u; Birenbaum, ‘Aggada ve-halakha’. See too Fraade, ‘Nomos and Narrative 
before “Nomos and Narrative”, 9: ‘The nominalization of the verbs halakh (to walk, or 
conduct oneself) and higgid (to narrate) as halakhah (law) and haggadah/aggadah (nar- 
rative), signals their reification as separable phenomena, thereby facilitating a discourse 
concerning their interrelation)’. 

9 See Fraenkel, Midrash and agadah, 20. 

10 Joseph Heinemann, for example, suggested that aggada was spoken, in contrast to 
Scripture, which was read from a text; see Aggadah and Its Development, 7. But halakha 
was also ‘oral Law’ and also would have been spoken. For this and other explanations see 
Lifschitz, ‘Aggadah and Halakhah’, 12-14. 

11 Cf Goldin, ‘Midrash and Aggadah’, 109: ‘The word aggadah, may be rendered as “narrative, 
recitation, account based on scripture’, but the term, the concept, implies and refers to 
very much more in the Midrashic and Talmudic corpora’. 

12 Lifshitz cites Boyarin, ‘Dorshe Reshumot. 

13 Lifshitz, ‘Aggadah versus Halakhah; 17. 

14 See, however, Levy, Worterbuch, 1:19, and Bacher, ‘Original Meaning’, for references to 
other scholars who proposed different etymologies. 
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As opposed to aggada, there is virtual unanimity among scholars that ‘hal- 


akha’ is a nominal form deriving from the root A.l.kh, ‘to walk, to go’. As Ephraim 
Urbach notes: 


In its form, Halakhah is an Aramaic noun and the verb (halak = ‘to walk’ 
or ‘to go’) from which it is derived, serves in its various forms, to denote 
a person who observes the Lord’s Torah and fulfils its commandments. 
Thus, one ‘walks’ not only in ‘the ways of the Lord’ (Exodus 18:20), but 
also ‘in His statutes’ (Leviticus 26:3), ‘in His judgements’ (Ezekiel 37:24) 
and ‘in His Torah’ (Exodus 16:4). Walking is parallel to observing. 


It should be evident from the quotations above that halakha and aggada are 


native or ‘emic’ categories. They appear throughout the Talmuds and midrashim 


in various forms and phrases. There are also references to ‘masters of aggada’!® 


books of aggada,!” and to scholars ‘reciting aggadot’ (mesader aggadata; bSuk 


53a), as well as ‘masters of haggada’.!8 However, only occasionally are individ- 


ual traditions identified as halakha or aggada. For example, bTaan 7a: 


15 


16 


17 
18 


19 


R. Yirmia said to R. Zeira: ‘Let the master come and teach us (litnet)’. He 
said to him, ‘My heart is weak and I cannot’. (He said to him,) ‘Let the 
master teach us a matter of aggada’. He (R. Zeira) said to him, ‘Thus said 
R. Yohanan: What is written, For a man is a tree of the field (Deut 20:19)?!9 
Is a man actually a tree of the field? Rather, because it is written (ear- 
lier in the verse), You may eat of them but you must not cut them down 
(Deut 20:19), and it is written (in the next verse), You may destroy it and 
cut it down (Deut 20:20). How so? If a Tora scholar is worthy, then “You 
may eat of them but you must not cut them down’, but if he is not worthy, 
“You may destroy him and cut him down”. 


Urbach, Halakha, Its Sources and Development, 8. See, however, Lieberman, Hellenism in 
Jewish Palestine, 83, n3: ‘The origin of this word (= halakha) is not definitely established... 
In Ezra (4:13 passim) the tax Tbn is mentioned. It has been identified (see Gesenius-Buhl s.v. 
57) with the Babylonian ilku (tax) which is already extant in the laws of Hammurabi)... 
Hence it is possible that the term 7297, regula, fixed rule (NP 1247), has its origin 
in the name of the fixed land tax’. See too Abusch, ‘Alaktu and Halakhah’; Frymer-Kensy, 
‘Towards a Liberal Theory of Halakha’. 

See too bHul 89a. 

bGit 60a, bTem 14b, etc., bBer 23a. 

bBB 8; to the best of my knowledge, this is the only reference to ‘masters of halakha’ in the 
Bavli. 

So, a literal translation. NJPs translates: ‘Are trees of the field human to withdraw before 
you. 
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R. Yirmia apparently solicited a legal discourse, using the term litnei, which 
generally refers to the oral Tora, as opposed to the Bible. R. Zeira responds that 
he does not have the strength for a complex legal discussion but acquiesces to 
teach a ‘matter of aggada’. The teaching that follows, about how to treat wor- 
thy and unworthy scholars of Tora, is clearly not to be taken literally, that one 
should kill an unworthy Tora scholar, hence it is not of normative or legal force, 
despite the fact that it is based on a passage of biblical law. While the Talmud 
itself designates this and various other teachings as aggada, it does not provide 
clear criteria to sort out every talmudic passage into aggada or halakha. 

It should be noted that this passage does not mention halakha explicitly, 
leaving the antithesis of aggada somewhat vague. Interestingly, we rarely find 
sources that mention halakha and aggada as a complementary pair or as two 
modes of discourse that together constitute the totality of rabbinic tradition, 
as becomes routine in post-talmudic sources.2° More common are talmudic 
passages that mention aggada and halakha with other categories of rabbinic 
learning such as midrash, as in the citation from mNed 4:3 above.”! ‘Midrash’ 
here presumably refers to the genre of scriptural exegesis, whether of legal or 
narrative biblical passages, and aggada and halakha refer to narrative and law, 
or to corpora of narrative traditions and legal traditions. Similarly, bKid 30a: 


To what extent should a man teach his son Tora? Rav Yehuda said Shmuel 
said: For example, Zevulun ben Dana, whose grandfather taught him 
Bible (mikra), mishna, talmud, halakhot, and aggadot. 


Here, too, halakha and aggada appear among other components or genres of 
rabbinic literature, but as a couplet do not encompass the entirety of tradition. 
Similarly, bMK 21a rules: 


These are the activities that a mourner is prohibited from engaging in.... 
And he is prohibited from reading in the Tora, and in the Prophets, and in 
the Writings, and from studying in the Mishna, in the midrash, and in the 
halakhot, and in the aggadot.?2 


20 See Wasserman, ‘What’s the Opposite of Aggadah?. 

21 See too SifDeut 306 (339); ARN a 8 (ed Schechter, 35-36). 

22 So Mss Munich 140, Columbia, and British Museum 400. Mss Munich 95, Vatican 108, 
and the printings add ‘and in Talmud’ to the list, but this appears to be a later addition. 
For additional sources see Lorberbaum, In God's Image, 84-86. For additional sources and 
discussion of the meaning of these terms, and analysis of different rabbinic traditions 
about which corpora were received by Moses on Mt. Sinai, see Rosenthal, ‘Oral Torah and 
Torah from Sinai’. 
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The following tradition is attributed to R. Zeira in the name of Shmuel in 
yPea 2:6, 17a: 


One does not learn (practical law), neither from the halakhot, nor from 
the haggadot, nor from the tosafot, but rather from the talmud. 


Again, halakhot and haggadot (= aggadot) refer to corpora of traditions, or pos- 
sibly a genre of tradition, and not the entirety of rabbinic tradition as in post- 
talmudic references.” 

Aggada is sometimes paired with shem ata, which Sokoloff defines as ‘legal 
tradition’, ‘legal discussion’, ‘adopted practice’,”* as in the following sources: 


R. Abbahu and R. Hiyya b. Abba came to a certain place. R. Abbahu 
expounded aggadata. R. Hiyya b. Abba expounded shem atata. Everyone 
left R. Hiyya b. Abba and went to (hear) R. Abbahu. 

bSot 40a 


When Rav Ammi and Rav Assi were sitting before R. Isaac the Smith, 
one of them said to him: ‘Will the master please speak to us shem‘atata?’, 
while the other said: ‘Will the master please speak to us aggadata?’ 

bBK 60b25 


If shem‘ata is synonymous with halakha, then these sources essentially pres- 
ent halakha and aggada as an oppositional pair. But it is significant that the 
term ‘halakha’ itself is not used, as such sources leave open the possibility that 
halakha has a broader scope than shem ‘ata, and does not constitute the com- 
plete opposite of aggada.*® And even in this case aggadata and shem‘atata are 
categories of tradition rather than broader terms for modes of discourse as in 
the post-talmudic usage. 

Despite the complex picture reflected in the talmudic and midrashic texts 
themselves, many contemporary scholars continue in the wake of the tradi- 
tional medieval conception of halakha and aggada as an oppositional pair by 
employing the terms in a straightforward manner and routinely designating 


23 For additional sources see Lorberbaum, ‘Reflections on the Halakhic Status of Aggadah’, 
60-63 and ngo. 

24 Sokoloff, DJBA, 1161. 

25 MS Florence 8-9 reads ‘speak to us a word of shematata ... speak to us a word of 
aggadata?’ 

26 See too bSan 38b: ‘When R. Meir expounded at the public lecture (pirka), he expounded 
one-third legal traditions (shem‘atata), one-third aggadata, and one-third parables’. 
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sources as one or the other. Yonah Fraenkel, among the leading scholars of 
aggada and especially aggadic narratives, has attempted to provide method- 
ological grounding for this policy.” Fraenkel, together with Jacob Neusner, 
revolutionized the study of aggadic stories by rejecting the accepted under- 
standing of their genre as historical-biographical and treating them as literary- 
artistic creations, or what we might call didactic fictions.28 To understand 
the storyteller’s message, Fraenkel applied literary analysis and close reading 
with meticulous attention to wordplay, irony, figurative language, structure, 
and other aspects of narrative artistry. Most importantly, Fraenkel decontex- 
tualized stories from their literary and legal contexts, analyzing them as self- 
contained units in the manner of the new critics. This method of analyzing 
stories in secluded textual spaces of their own presupposes both that aggadic 
stories can be recognized as such and have little or no connection to proximate 
halakhic material, which therefore need not be taken into account. The cita- 
tion from Fraenkel at the outset of this essay reflects this approach, and he 
also attempted to provide theoretical underpinning in an essay entitled ‘The 
Halakhic Story and the Aggadic Story’, in which he offered criteria for identify- 
ing a text as halakhic or aggadic.29 Fraenkel claims a halakhic story, like hal- 
akhic sources in general, sets forth a case or legal scenario (mikre), articulates 
a prescriptive rule (din), and provides an explanation or justification (taam), 
though when the justification is obvious it need not be stated explicitly.3° He 
concedes that halakha and aggada were part of the same world for the rab- 
bis, and that aggadic sources include a great deal of halakhic material.*! 
Nevertheless, he believes a halakhic source ‘can be distinguished from ... an 
aggadic text adjacent to it, which then warrants his new-critical and decontex- 
tualized analysis.32 

Scholars have criticized Fraenkel’s methodology, both his insistence on 
ignoring the legal and literary contexts in his analysis of aggadic stories and his 
efforts to rigidly distinguish halakha from aggada.*? His criteria for identifying 


27 See Fraenkel, Darkhei ha-aggada ve-ha-midrash, and his collection of essays The Aggadic 
Narrative. He first articulated his revolutionary method in ‘Hermeneutic Problems’, 
reprinted in Aggadic Narrative, 1-50. 

28 On the contributions of Neusner and Fraenkel to revolutionizing the understanding of 
aggadic narratives, see Rubenstein, Talmudic Stories, 3-10. 

29 Fraenkel, ‘Ha-sippur ha-hilkhati ve-sippur ha-aggada’ in The Aggadic Narrative, 220-35. 

30 Ibid., 220-21. 

31 Atleast in the classic rabbinic period of late antiquity. Fraenkel believes that this changes 
in the post-talmudic period. Ibid., 223. 

32 Ibid., 222. 

33 See Rubenstein, Talmudic Stories, 10-21; Wimpfheimer, Narrating the Law, 38-41; 
Newman, ‘Closing the Circle’ and Rubenstein, ‘Context and Genre’. 
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halakhic texts, in particular, exhibit a degree of circularity by focusing on a 
‘prescriptive rule’ or statute as the measure of halakha, therefore excluding 
sources that may be considered halakhic by more expansive definitions.4 But 
it should be acknowledged that Fraenkel provides a theoretical basis for a great 
deal of scholarship that presupposes the distinction and identifies sources as 
self-evidently halakhic or aggadic. 

As opposed to this prevalent view that halakha and aggada are readily iden- 
tifiable and distinct, there have been scholars who have insisted on a more 
complex relationship between the two or even their fundamental unity. Hayim 
Nahman Bialik, in his famous essay, expressed this idea in a poetic way: 


Halachah and Aggadah are two things which are really one, two sides of a 
single shield. The relation between them is like that of speech to thought 
and emotion, or of action and sensible form to speech. Halachah is the 
crystallization, the ultimate and inevitable quintessence of Aggadah; 
Aggadah is the content of Halachah.... As a dream seeks its fulfillment in 
interpretation, as will in action, as thought in speech, as flower in fruit — 
so Aggadah in Halachah.*> 


Bialik’s poetic antinomies and contrasts are not meant to provide much sub- 
stance but rather to insist on the larger point that the two are interconnected. 
Yaacov Sussmann expresses similar views in a more scholarly idiom: 


Halakha and aggada are two sides of the same coin — a single ideational 
world and a single literary corpus, all authored by the very same sages — 
and it is absolutely impossible to distinguish between them.?® 


Sussmann observes that halakha and aggada derive from the same sages and 
are interwoven in the same literary texts. To separate between them is there- 
fore artificial and reflects the judgment of the audience or reader, not the 
inherent characteristics of the traditions themselves. Yair Lorberbaum makes 
a similar claim: 


34 See Wimpfheimer, Narrating the Law, 39-40. 

35 Bialik, ‘Halachah and Aggadah; 46. 

36 Sussmann, ‘Scholarly Oeuvre of Professor Ephraim Elimelech Urbach’, 64. Here Sussmann 
summarizes the view of Urbach in various writings. See, e.g., Urbach, Sages, 3: ‘The 
Halakhah does not openly concern itself with beliefs and concepts.... Nevertheless beliefs 
and concepts lie at the core of many Halakhot; only their detection requires exhaustive 
study of the history of the Halakhah combined with care to avoid fanciful conjectures and 
unfounded explanations’. 
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Although the terms ‘halakhah’ and ‘aggadah’ appear as distinct terms in 
the tannaitic sources, they are neither mutually exclusive nor antitheti- 
cal. The authors of midrash were also the formulators and transmitters of 
the halakhah. From their perspective, as well, as from that of the editors 
of the midrashic compilations, there was a single unified literary entity, 
comprising halakhah and aggadah, theosophy and law.?” 


Lorberbaum, too, emphasizes the common origins and literary connections 
between halakha and aggada. As we have noted, it is rare for the Talmuds to 
identify a tradition specifically as halakha or aggada. The two modes of dis- 
course are interspersed throughout the Talmuds, hence to consider them as 
fundamentally distinct is problematic. 


Halakha and Aggada in Recent Studies 

Daniel Boyarin was among the first to theorize a more complex relation- 
ship between halakha and aggada in work that drew on literary and cultural 
theories to elucidate rabbinic texts. In his book Carnal Israel: Reading Sex in 
Talmudic Culture, Boyarin turned to ‘New Historicism’ (which he also refers 
to as ‘cultural poetics’) to provide an approach and theoretical underpinning 
to study rabbinic culture. New historicists typically draw on different forms of 
literature, such as novels, letters, and official documents, together with mate- 
rial artifacts, to shed light on social, cultural, or political processes, and to 
understand literary texts in their historical context. However, this approach is 
difficult to carry out on talmudic texts, given the absence of other literatures 
from the talmudic era and the paucity of material artifacts. Boyarin therefore 
employs halakha and aggada as different, yet interrelated, sources to gain per- 
spective on a common topic. 


I assume that both the halakha and the aggada represent attempts to 
work out the same cultural, political, social, ideological, and religious 
problems. They are, therefore, connected, but not in the way that the 
older historicism wished to connect them. We cannot read the aggada 
as background for the halakha, but if anything, the opposite: the halakha 
can be read as background and explanation for the way that the rabbinic 
biographies are connected. 


Both aggada and halakha, like other types of literature, are social processes 
that derive from the same cultural world. Both are attempts to ‘deal with a 


37 InGod'’s Image, 62. See, too, Lorberbaum, ‘Reflections on the Halakhic Status’. 
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given cultural problematic’ and they therefore participate in what Boyarin 
calls a ‘discursive formation’, a set of texts related to a tension in rabbinic 
culture. When Boyarin rejects reading ‘aggada as background for halakha’ he 
means that stories about the rabbis are not reliable biographical accounts that 
explain why and how a legal decision or institution came about. These bio- 
graphical anecdotes are didactic fictions that grapple with the same ‘cultural, 
political, social, ideological and religious problems’. As opposed to legal rul- 
ings and statutes, which are formulated in a precise and unqualified manner, 
stories can offer nuance, internal tension, and conflicting ideas. The halakha 
thus serves as ‘background and explanation’ for the more diverse perspectives 
of biographical traditions. 

Boyarin applies this approach to the tension in rabbinic culture between 
study of Tora and domestic responsibilities, including the obligation of marital 
sex. Tora study, the highest value for the rabbis, might require long absences 
from home at the study house, whereas marital obligations clearly required 
the rabbi to leave his Tora studies to return home. The Mishna offers a type 
of compromise by legislating that ‘students of Torah may go away for study of 
Torah without permission for thirty days’ (mKet 5:6). The Bavli claims that this 
ruling is that of R. Eliezer, but the sages rule ‘that the students may go away for 
the study of Torah for two or three years without permission’.3® Boyarin notes 
that the Talmud continues with two stories in which rabbis failed to return 
home to their wives at the designated time and died, apparently supernatural 
punishment for neglecting their wives and marital obligations. He suggests the 
first story ‘provides rather a strong condemnation of the practice at the same 
time that it is overtly supporting it.39 The two stories, Boyarin concludes, are 
‘eloquent testimony to the unworkability of the utopian solution of the hal- 
akha requiring the husband who studies to nevertheless come home regularly. 
The tension and contradiction remain’.*° Halakha and aggada are thus closely 
related in that they emerge from the same cultural problem and attempt to 
address it, though no ‘solution’ can totally succeed. 

Boyarin neither questions nor contests the distinction between halakha 
and aggada; like previous scholars, he takes them as self-evident categories. 
His contribution is the theoretical insight that both are cultural processes 
that should be understood together and in light of one another, and that both 
are directed toward grappling with, if not resolving, inherent tensions in rab- 
binic culture. Yet this understanding contains the seeds of a more complex 


38  bKet 62a (trans Boyarin, Carnal Israel, 144). 
39 Ibid., 148. 
40o Ibid., 150. 
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understanding of the two modes of discourse. If both halakha and aggada are 
social processes that participate in the same ‘discursive formation’ and address 
the same problems, then it stands to reason that it may be difficult always to 
differentiate between them. Other scholars, as we will see, made precisely 
this inference. 

Yair Lorberbaum, mentioned above among those scholars who insist on 
the unity of halakha and aggada, explains their interrelationship differently 
than Boyarin. He traces the tendency to separate rigidly between halakha 
and aggada to the Geonim, who wished to distance themselves from the vivid 
anthropomorphisms and folkloristic themes prevalent in the aggada. Saadia 
Gaon instructed ‘one does not rely on the aggada’ while Hai Gaon claimed, 
‘This is an aggadic statement, and of all such statements the rabbis declared, 
“One is not to rely on aggadic statements”.*! Such strictures presuppose that 
halakha and aggada can be readily identified and distinguished, and helped 
create this impression and expectation for subsequent generations. Yet in rab- 
binic literature itself, halakha and aggada ‘originated in the same religious 
schools, usually being derived from study and extrapolation of the same sanc- 
tified source: the Bible’, appear within the same literary texts ‘interwoven and 
almost inseparable’,*? and derive from the same sages. 

Lorberbaum argues that part of what is normally considered aggada should 
in fact be classified as halakha. While halakha consists largely of legal rulings 
and discrete laws, it also consists of legal principles that provide the concep- 
tual and theological basis for those rulings. Yet those legal principles, which 
include ethical and philosophical ideas, are typically thought of as aggada, 
when in fact they (also) belong to the halakha. It is a narrow perception of 
halakha as legal and jurisprudential formalism, which derives from particular 
contemporary conceptions of law, that excludes such legal principles from the 
domain of halakha, where they truly belong. According to this view, aspects 
of aggada ‘particularly with regard to its less “obscure” and more “rational” 
parts, and its ethical themes — indeed belongs to the ideational world of hal- 
akhah’. Lorberbaum thus suggests that some aggadic sources can be regarded 
as ‘quasi-halakhic principles’.43 While aggada is diverse and includes a great 
deal that is clearly not halakha, and halakha includes much that is clearly not 
aggada, there is also substantial overlap.4+ 


41 Lorberbaum, In Goa’s Image, 63, 15. 

42 Ibid., 61. 

43  Tbid, 81. 

44 Noteworthy in this regard is Rachel Neis’s article, ‘Seduction of Law’. Neis questions 
the common assumption that ‘Judaism is Halakhah is Law’ by scrutinizing each of the 
terms in this equation, offering a brief genealogy, and demonstrating alternative possible 
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The title of Lorberbaum’s book, Image of God, provides an example of an 
aggadic motif than can be considered a ‘quasi-halakhic’ principle. The idea that 
humans are created in the divine image, which carries anthropological, ethical, 
and political implications, finds expression in numerous and diverse aggadot 
and is also reflected in halakhic sources. This ‘thought complex’* — a term some- 
what analogous to Boyarin’s ‘discursive formation’ — includes the commandment 
to reproduce (and thereby multiply copies of the divine image in the world) and 
the delineation of types of capital punishment that minimize or avoid violation 
of the human body, as well as traditions such as ‘He (Rabbi Akiva) used to say: 
Beloved is man, for he was created in the image (of God)’ and ‘R. Meir said: When 
a man suffers, what does the (divine) tongue say: “My head is heavy, my arm is 
heavy”.*6 Although the latter two traditions are typically classified as aggada, they 
are intimately connected to the former two and other such halakhot. R. Akiva’s 
tradition can also be considered a ‘quasi-halakhic’ principle, as belonging to the 
halakha, though it does not embody a statute or ruling.*” 

Lorberbaum thus destabilizes the standard distinction between aggada and 
halakha by expanding the parameters of halakha. Some of aggada and halakha 
remain distinct and readily identifiable, but there is also overlap and a blurring 
of the categories. Like Boyarin, Lorberbaum claims that they share common 
origins and purposes. Where Boyarin employs the rubric of rabbinic culture as 
a larger framework to which both contribute, Lorberbaum invokes theosophy 
and ethics. For Loberbaum, however, the very categories of aggada and hal- 
akha are fuzzy and blurred. 

Chaim Saiman, in his Halakhah: The Rabbinic Idea of Law, also finds room in 
halakha for aggada by taking a more expansive view of halakha. Saiman argues 
that understanding halakha as law, as a ‘regulatory regime’ focused on norma- 
tive practice, ‘fails to do justice to the halakhah’** This perspective is reduc- 
tionistic and ‘underestimates’ the parameters of halakha, a much broader 
realm that structures multiple dimensions of Jewish life, including theoretical 


definitions and relationships. Although not her focus, Neis briefly comments on the rela- 
tionship between halakha and aggada and complicates the standard dichotomy. Like 
Lorberbaum (and Saiman and Wimpfheimer, both discussed below), her suspicion of 
the narrow definition of halakha as ‘law’, and even a legal system, allows for a broader 
definition that would include some of what is typically considered aggada. See too Hayes, 
What's Divine about Divine Law? 

45  Lorberbaum, In God's Image, 278. 

46 mAv 3:14, mSan 6:5. 

47 Other articles on interrelated halakhic and aggadic sources include Knohl, ‘Parasha 
Concerned with Accepting the Kingdom of Heaven’; Naeh, “Creates the Fruit of Lips”; 
Lavee, “Other” Bursts from within’ . 

48 Saiman, Halakhah: The Rabbinic Idea of Law, 7. 
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law, Tora study, education, and theology.t9 Indeed, for Saiman, halakha ‘is not 
only a body of regulations, but a way, a path of thinking, being and knowing’. 
Halakhic concepts emerge from the normative or regulatory framework, but 
also ‘do the work other societies assign to philosophy, political theory, theol- 
ogy, and ethics, and even to art, drama, and literature’.5° This many-faceted 
understanding of halakha as a category far more inclusive than ‘law’ absorbs 
many aggadic traditions within its scope. 

Saiman offers as an example the talmudic discussion of ‘compromise’ (bit- 
sua) in bSan 6b, whether a judge is permitted to adjudicate a case between 
two parties by effecting a compromise rather than strictly applying the law 
in judgment for one party and against the other. The issue is the subject of an 
Amoraic dispute, and after explicating the source of the view that ‘compro- 
mise is forbidden’, the Talmud seeks to justify the opposing view that ‘compro- 
mise is commanded (mitsva). 


Regarding David, Scripture states: So David reigned over all Israel, admin- 
istering justice and charity to all his people (2 Sam 8:15). But how is this 
possible? For wherever there is strict justice there is no charity, and wher- 
ever there is charity there is no strict justice! Rather, what is the case of 
justice that contains charity? I say; this is a compromise. 


King David did not only dispense justice, but justice together with charity, 
which is understood to refer to a ‘compromise’ between parties. After some 
further discussion, the Talmud proposes an alternative interpretation of King 
David’s methods of judgment that supports the first opinion, that compromise 
is forbidden. The verse means that David administered ‘justice’ by adjudicat- 
ing according to the law, but would give charity by paying the money that a 
poor person who lost the case owed to the claimant. A third view rejects this 
interpretation and suggests David in fact administered justice according to law 
without bailing out the poor. 

In this passage, the Talmud attempts to resolve a halakhic dispute through 
analysis of a verse from a biblical narrative, a general description of King 
David’s deeds, which would typically be classified as aggada. Yet Saiman goes an 
additional step and suggests that the three opinions concerning David’s meth- 
ods of adjudication in fact are a type of ‘aggadic meditation’ on the nature of 
justice, correlating with notions of corrective justice, distributive justice, and 
the view that true justice must factor in the ‘relative economic standing of the 


49 Ibid., 4-5. 
50 ~— Ibid. 8. 
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parties’.5! In Saiman’s view, the talmudic passage essentially includes aggada 
as part of the halakhic calculus, as a normative source, an assessment borne 
out by examination of the post-talmudic authorities who treated it as such. 
This means, for Saiman, that ‘the Talmud not only encompasses halakhah and 
aggadah but to a degree claims that they are one and the same’? 

Problematization of the distinction between halakha and aggada is also 
found in Barry Wimpfheimer’s Narrating the Law, which focuses on talmu- 
dic legal narratives. Like Lorberbaum, Wimpfheimer’s main claim rejects the 
reduction of halakha to rulings or statues, and argues for a broader conception 
of law/halakha. Legal narratives, which combine stories, rulings, and some- 
times other genres, including midrash, are choice test cases for this analy- 
sis, and provide the subtitle of the book: A Poetics of Talmudic Legal Stories. 
Wimpfheimer turns to the literary theorist Mikhail Bakhtin and the legal 
scholar Robert Cover to provide theoretical grounding for his views. Bakhtin, in 
contrast to most other critics of the time, focused on prose and especially the 
novel, emphasizing that, unlike poetry, novelistic discourse cannot be reduced 
to a set of rules, and therefore ‘better reflects the complexity of life, language 
and the world’.5? Novelistic prose is unsystematic, open-ended, and messy, and 
therefore more realistic than the artificially rigid frameworks that characterize 
poetry. Wimpfheimer draws a parallel between Bakhtin’s insights into these 
two genres of literature and two views of halakha. As opposed to a narrow 
understanding of halakha as statutes and rules, halakha should include the 
more complex and diverse legal narratives with their combination of statutes, 
stories, midrash, and other material: ‘One needs to demote the position of stat- 
ute in legal culture and, instead, situate law around the messy legal narrative’.5+ 
In addition, Wimpfheimer is attracted to Bakhtin’s view of prose literature as 
dialogical and characterized by ‘heteroglossia’, the incorporation of multiple 
registers or language, which can also be said of much of the Talmud, and espe- 
cially of legal stories, as opposed to ‘monological’ legal rules. 

Robert Cover’s oft-quoted article Nomos and Narrative’ likewise informs 
Wimpfheimer’s work. Cover argues for a more expansive understanding of law 
and one that is always related to larger values reflected in a culture's stories. 
Cover’s ‘nomos’ is the legal realm in which laws and statutes operate, the nor- 
mative world, but at the same time it is the larger framework where statutes 
intersect with stories to create meaning. 


51 Ibid., 120. 

52 Ibid., 104. 

53 Wimpfheimer, Narrating the Law, 14. 
54 Ibid. 
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In this normative world, law and narrative are inseparably related. Every 
prescription is insistent in its demand to be located in discourse — to be 
supplied with history and destiny, beginning and end, explanation and 
purpose. And every narrative is insistent in its demand for its prescriptive 
point, its moral.55 


Yet for Cover, law and narrative are not only ‘inseparably related’ and mutu- 
ally sustaining, but also often in a state of tension, with narratives destabiliz- 
ing law and law resisting narrative. The parallel between ‘nomos and narrative’ 
and ‘halakha and aggada’ has been noted, especially given Cover’s traditional 
Jewish background.*® 

Wimpfheimer employs these theories to deconstruct the relationship 
between halakha and aggada, exemplifying his method with an analysis of the 
story of ‘the lovesick man’ (bSan 75a): 


(There is) a story of a man who placed his eyes on a woman and his heart 
filled with black bile. And they (came and) asked the doctors, and (the 
doctors) said, ‘He has no treatment unless she has intercourse (with him). 
The sages said, ‘Let him die, but she will not have intercourse with him’. 
‘She should stand before him naked’. ‘Let him die, but she will not stand 
before him naked’. ‘She should converse with him from behind a barrier’. 
‘Let him die, but she will not converse with him from behind a barrier’.5” 


The talmudic sugya repeatedly attempts to square this story with the gen- 
eral rabbinic law that life takes precedence over legal violations except in 
cases of murder, idolatry, and illicit sexual unions, the three ‘cardinal sins’. 
But these attempts at consistency and legal coherence that require the ‘flat- 
tening’ of the narrative by reading it as a statute are repeatedly frustrated. 
Since the story would typically be identified as aggada, the talmudic passage 
can be read as an attempt to reconcile halakha and aggada. Yet Wimpfheimer 
resists the aggadic classification and insists that the story ‘is a narrative text 
with normative consequences beyond the scope of non-narrative legal 
precedent’.5® He points out that the story is included in two post-talmudic 
halakhic codes, the Halakhot Gedolot and Isaac Alfasi’s Hilkhot Rabbati, as 


55 Cover, ‘Nomos and Narrative’. 

56 See Fraade, ‘Nomos and Narrative before “Nomos and Narrative”; Levine, ‘Halacha and 
Aggada’, see the references on p466, nn4-5. 

57 Translation from Wimpfheimer, Narrating the Law, 36. 

58 Ibid., 44. 


HALAKHA AND AGGADA IN POST-TANNAIC LITERATURE 559 


well as in two aggadic compilations, Aggadot ha-Talmud and Ein Yaakov. 
Thus, the story can be approached either as ‘halakha’ or ‘aggada’ — neither 
term doing it complete justice. Indeed, Wimpfheimer ‘s point is that halakha 
and aggada are not stable categories but lenses with which an interpreter 
views tradition. 

Wimpfheimer does not completely reject the distinction between halakha 
and aggada or the utility of the categories for some purposes. Nor could he, 
given that rabbinic sources themselves employ the terms. Rather, he seeks 
to counter the drive of post-talmudic authorities, which even begins in the 
Talmuds themselves, towards legal codification. Legal narratives have been 
neglected and unappreciated because they do not fit neatly into this concep- 
tion of rabbinic law. Yet their mixture of discourses (‘heteroglossia’, in Bakhtin’s 
terminology) offers an entry into appreciating the dimensions of talmudic cul- 
ture and social dynamics, and is one site where the boundaries between hal- 
akha and aggada blur. 

Julia Watts Belser follows in Wimpfheimer’s footsteps in trying to transcend a 
rigid distinction between halakha and aggada.®? Her innovation in Power, Ethics, 
and Ecology in Jewish Late Antiquity is to examine not an individual story or 
midrashic tradition, nor an extended legal narrative, but an entire chapter of the 
Babylonian Talmud, the third chapter of tractate Taanit, which discusses fasts 
and other responses to drought and disasters. An important part of her analysis 
centers on what she calls the ‘aggadic dialectic’, the back-and-forth of aggadic 
discourse, parallel to the more typical legal dialectic characteristic of the Talmud: 


Through deliberate juxtapositions of conflicting aggadic narratives and 
traditions, the redactors of Bavli Ta’anit highlight contradictions and ten- 
sions in rabbinic thought and culture. Aggadic dialectic allows Bavli 
Ta’anit to interrogate rabbinic values and raise provocative questions 
about rabbinic ideals. Through aggadic dialectic, Bavli Ta’anit articulates 
a subversive, self-critical voice that accentuates profound tensions within 
rabbinic culture.®° 


The very use of the term ‘dialectic’ for aggadic sources points to a parallel 
between the two modes of discourse. Belser accordingly emphasizes, ‘While I 


59  Belser endorses Wimpfheimer’s conceptualization of ‘monological’ discourses, such 
as legal statutes, as opposed to dialogical genres, such as legal narratives; Belser, Power, 
Ethics, and Ecology, 18, and nn49-50. 

60 Ibid., 19. Belser also regularly uses the term ‘aggadic sugya’; see, e.g., pp166-67. On this 
chapter of tractate Taanit, see too Steinmetz, ‘Perception, Compassion, and Surprise’. 
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focus primarily upon aggadic narrative, it is not my intention to draw a sharp 
dichotomy between halakhah and aggadah - or to reinscribe a firm distinction 
between these two intertwined modes of talmudic thought’.®! Nevertheless, 
the two discourses differ in their trajectories in that halakhic dialectic ‘gener- 
ally serves to foreclose certain possibilities, resolve (real or imagined) disagree- 
ments between earlier generations, and demonstrate a profound conceptual 
harmony between and among the sages. By contrast, aggadic dialectic remains 
more open-ended’. What we typically identify as legal or halakhic discussions 
aim at a normative conclusion, whereas ‘aggadic’ dialectic, including stories, 
sayings, and midrashic sources, explores the same issue but leaves challenges 
and contradictions unresolved. 

Belser focuses a great deal of her study on theology and ethics, seeking to 
understand the theological conceptions that underpin both fasting as the rit- 
ual behavior in response to natural disasters and also the divine response to 
fasts and prayers or lack thereof. Drought, for the rabbis, typically resulted 
from moral failing, while rain was reward for supererogatory moral acts, so 
ethics was always relevant to these questions. Because both ‘halakha’ and 
‘aggada’ give expression to theological and ethical ideas, and are woven into 
many of the same discussions, Belser resists compartmentalizing the two. Both 
Talmuds, for example, wrestle with the legal question of whether a fast should 
be aborted before sunset if rain falls: Does the rain indicate God has forgiven 
the community’s offense and restored them to favor, rendering the fast unnec- 
essary? Both talmudic passages introduce, in the middle of a halakhic sugya, 
parables of a king’s (= God’s) response to his daughters (= the Jewish people) 
who petition him in different ways, which can be decoded in ethical and 


61 Belser, Power, Ethics, and Ecology, 18. Belser also refers to the work of Eli Yassif on the 
story-cycle as scholarly precedent for understanding aggadic traditions in this way: Yassif, 
Hebrew Folktale, 209-44. Yassif argued that story-cycles, that is, collections of stories in 
succession, make an impact greater than the sum of the individual tales by addressing 
a topic in a sustained manner while varying individual elements, characters, and plots 
(Belser, Power, Ethics, and Ecology, 15-16). Yassif also uses the term the ‘aggadic pisqa, 
which resembles Belser’s ‘aggadic dialectic’, in that the ‘aggadic pisqa’, does not consist 
exclusively of stories but of a diverse set of aggadic materials, including homilies, ser- 
mons, sages’ remarks, and expanded biblical tales (Hebrew Folktale, 210). On the story- 
cycle, see too Rubenstein, ‘Story-Cycles of the Bavli: Part 1. Belser, ibid., also adduces 
Rubenstein’s earlier work ‘on the role the Bavli redactors played in shaping and crafting 
aggadic narrative’ (Power, Ethics, and Ecology, 15; see too 17-18, 97-98). See Rubenstein, 
Talmudic Stories. 

62 In this respect Belser’s work recalls that of Max Kadushin, Organic Thinking, who used the 
term ‘organic thinking’ to characterize rabbinic literature and sought to understand the 
theology behind law and narrative; see Belser’s discussion of Kadushin, pp14—-15. 
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theological terms.®? Ultimately, Belser argues, the Talmuds are addressing the 
issue of the ‘readability’ of natural signs as indications of God’s attitude toward 
the people’s ritual-legal and ethical responses to natural disasters. 

Mira Wasserman, in Jews, Gentiles, and Other Animals, also investigates the 
relationship between halakha and aggada beyond the confines of an individual 
sugya. Where Belser focused on an entire chapter, Wasserman examines the 
whole of tractate Avoda Zara of the Bavli, arguing that the tractate is a clearly 
defined redactional unit of Talmud.®* Wasserman embraces Belser’s notion of 
the ‘aggadic dialectic’ and also the methods of Boyarin, especially the fertile use 
of Bakhtin’s theories of the novel adapted to talmudic discourse.® She traces 
overarching questions that recur throughout the tractate, such as whether gen- 
tiles are wholly ‘other’ and the binary opposite of Jews, or whether Jews and 
gentiles share a common humanity. Both legal discussions and narratives are 
mobilized to address different facets of such issues, which render the tractate 
‘a work rife with tensions and contradictions’.®* For example, Wasserman ana- 
lyzes at length the story of Dama b. Netina, a gentile who passed up a profit of 
600,000 because he did not want to disturb his father (thus displaying extraor- 
dinary parental honor), and, when a red heifer was born to his flock, declined 
to take any additional profit from the rabbis other than that sum, though they 
would have paid him ‘all the money in the world’ (thus refraining from greed 
and exploitation).®” The image of this righteous gentile stands in tension with 
the image of gentiles that emerges from many mishnaic laws, such as the 
prohibition against buying a gentile’s animal lest the gentile has committed 
bestiality, and the prohibition against secluding oneself with a gentile, as all 
gentiles are suspect of committing murder (mAZ 2:1). Wasserman argues that 
the fact that this narrative appears in the middle of a dense passage of legal 
argumentation essentially renders it part of the legal dialectic itself.6* While 
the dominant voice of the tractate invokes fear and suspicion, constructing 
barriers that isolate Jews from gentiles (and replicating the voice of the mish- 
naic legislation), another voice, expressed primarily, though not exclusively, 


63 ySan 3:4, 66d; bTaan 25b; Belser, Power, Ethics, and Ecology, 75-78. 

64 Alyssa Gray, Talmud in Exile, also attended to the entirety of the tractate, though her study 
was mostly limited to the titular issue. Charlotte Elisheva Fonrobert, Menstrual Purity, 
focused largely on tractate Nidda. The Feminist Commentary on the Babylonian Talmud 
project, edited by Tal Ilan, is also part of the trend of adopting the tractate as the unit of 
analysis, though these volumes are limited to issues concerning women. 

65 See Wasserman, Jews, Gentiles and Other Animals, 30, for the use of Belser’s ‘aggadic dia- 
lectic’; 19, 43 for Boyarin; and 47-49 for a section entitled ‘Reading the Bavli with Bakhtin’. 

66 Ibid., 30. 

67 bAZ23b-24a. 

68 Wasserman, Jews, Gentiles, and Other Animals, 30. 
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through narratives, conjures a world where human relationships are more var- 
ied, full, and free. The book attends to the dynamic interplay between these 
two voices, reading the tractate as an extended conversation about what it 
means to be human. From this vantage point ‘aggada’ and ‘halakha’ are inter- 
twined and overlapping, as both address the tractate’s larger interests. 

In another chapter, Wasserman discusses the famous account of the death 
of Ben Dama in bAZ 27b: 


And there is the story of Ben Dama, the son of R. Yishmael’s sister, who 
was bitten by a snake. Yaakov, a man of Kfar Skhanya, came to heal him, 
but R. Yishmael would not let him. 

Ben Dama said, ‘Yishmael, my brother, give him leave (to heal me), and 
I can provide proof from the Tora that this is indeed permitted’. 

He did not have time to finish speaking, however, before his soul 
departed (and he died). 

R. Yishmael declaimed over him: ‘How fortunate you are, Ben Dama, 
that your body is pure and your soul departed in purity, without trans- 
gressing the words of your colleagues, who used to say, “One who breaks 
through a fence shall be bitten by a snake” (Eccl 10:8). 


Yaakov of Kfar Skhanya was a min, a heretic, sometimes identified as a 
Christian. The metaphoric ‘fence’ mentioned in R. Yishmael’s prooftext refers 
to the ‘words of your colleagues, to the rabbinic prohibition against dealing 
with, or benefiting from heretics. For R. Yishmael heresy is such a danger as to 
preclude any and all interactions with its adherents, even to the point of over- 
riding the rabbinic value of ‘saving a life’ (pikuah nefesh) that typically takes 
precedence over almost all prohibitions. This seems to be what Ben Dama 
intended when he asked for permission to provide proof that ‘this’ is permit- 
ted — to solicit healing from heretics so as to preserve life. Alas, Ben Dama died 
before he could make the argument, and his uncle R. Yishmael pronounced 
his demise ‘fortunate’. Now this complex story can be analyzed in many ways, 
but Wasserman focuses on the different legal registers: Ben Dama intends to 
bring proof ‘from the Tora’ (de-oraita), while R. Yishmael rejoices that sick 
nephew did not violate ‘the words of your colleagues’, that is, rabbinic law (de- 
rabbanan). If it is surprising that R. Yishmael considers the death a blessing, it 
is even more surprising that he seems to disregard scriptural law in deference 
to rabbinic fences. 


69  Wasserman’s translation, ibid., 130, with minor changes. 
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Wasserman notes that this story is presented shortly after a mishnaic pas- 
sage featuring a debate between the same R. Yishmael and his older colleague 
R. Yoshua that, when understood correctly, centers on whether the prohibition 
against eating gentile cheese derives from scriptural or rabbinic law (mAZ 2:5; 
bAZ 22a).”° And it appears just before an extended legal discussion of whether 
the prohibition against gentile wine is of scriptural or rabbinic authority, 
which in turn raises the general question of ‘the difference between scriptural 
and rabbinic authority for law’ (bAZ 29b ff.).7! Wasserman argues that the pres- 
ence of this theme in a story about heretics prior to the legal discussion of 
gentile wine ‘suggests that for the Bavli storytellers, the status of Scripture in 
rabbinic lawmaking serves as a boundary between rabbinic insiders and heret- 
ical outsiders’ — heretics might engage in the interpretation of Scripture but 
never participate in rabbinic law.’”? She concludes that in this way the editors 
of the tractate ‘alert us to the degree to which the debate over the legislative 
power of the rabbis is a site for the construction of a distinctively rabbinic 
Jewish identity’.”? There is a great deal more to Wasserman’s analysis, which 
discusses numerous talmudic passages and many nuances of this issue.”* But 
what stands out is the tracing of overarching questions of legal, theological, 
and ethical consequence throughout the tractate and through both narrative 
and legal passages. The categories of ‘halakha’ and ‘aggada’ begin to blur, as the 
‘mixture of law and narrative’’> contributes to a wide-ranging and multifac- 
eted dialectical exploration of broader questions. 

In sum, aggada and halakha cannot always be distinguished nor precisely 
defined. It is more helpful to think of traits of form, style, and content that 
generally characterize aggadic discourse, and the more such traits a passage 
has, the more confident we can be in identifying it as aggada. In terms of form: 
much aggada has a basic story or narrative form with dramatis personae rang- 
ing from biblical figures, emperors, holy men, non-rabbinic and non-Jewish 
‘others, and women together with rabbis. Some aggada is exegetical in form, 
and, while much exegetical aggada typically interprets the narrative portions 
of Scripture, there is also exegesis of legal sections that can be characterized as 


70 For this understanding of the Mishna, Wasserman depends on Naeh, ‘Tovim dodekha mi- 
yayin, who reads the mishnaic dialogue as coded language; see Wasserman, ibid., 124-29 
for the lengthy citation of Naeh. 

71 Ibid., 133. 

72 See ibid.: ‘Scriptural interpretation, a practice that both rabbis and others engage in, is 
here rendered suspicious through its association with minim’. 

73 Ibid. 

74 Ibid., 134-65. 

75 Ibid., 129. 
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aggadic in that it does not seek to articulate a statute or norm. In terms of style, 
aggada employs literary techniques (hyperbole, wordplay, humor, dramatic 
tension, irony) that entertain or generate affect. In terms of content, aggada 
addresses a wide range of themes we might classify as theological, anthropo- 
logical, ethical, and spiritual. Aggada tends not to be overtly legal and when 
there is legal content it tends not to be prescriptive. Halakha, on the other 
hand, is generally normative and prescriptive. However, we should think of the 
relationship of aggada and halakha as a Venn diagram, with an area of overlap 
in the middle that can reasonably be identified as both, such that the assess- 
ment of a source as halakha or aggada is more in the eyes of the beholder than 
in the text itself. This overlap and blurring between halakha and aggada is, to 
some extent, a product of their common origin from the same rabbis, in the 
same rabbinic schools, and included in the same rabbinic compilations. 

Thus, definitions of halakha and aggada accepted both among traditional 
authorities and modern scholars since the Geonic period have come under 
increasing scrutiny in more recent scholarship. Nevertheless, these categories 
are still useful and can be deployed with confidence to identify many talmudic 
sources and to discuss relationships between talmudic law, on the one hand, 
and narratives, theological conceptions, ethics, and mystical speculation and 
other non-legal traditions, on the other. This is true both within the Talmuds, 
as discussed in part 2, and within various works of Amoraic midrashim, as dis- 
cussed in part 3. In the following discussions the terms ‘halakha’ and ‘aggada’ 
should be understood as always bearing scare quotes. For heuristic purposes 
we speak of halakha and aggada, but are aware that there is no rigid distinction 
and there is much slippage between the categories. 


Part 2. Halakha and Aggada in the Talmuds 
Yonatan Feintuch and Jeffrey L. Rubenstein 


With the above caveats in mind, we turn to a consideration of the juxtaposition 
of halakha and aggada in the two Talmuds. Structurally, the Talmuds follow 
the order, tractate, and chapter division of the foundational work of rabbinic 
halakha — the Mishna — and by conventional standards of assessment, they 
fall under the general rubric of ‘halakha’. Nevertheless, it has been estimated 
that approximately one-sixth of the Yerushalmi and as much as one-third of 
the Bavli is aggada,’° and indeed most of the examples to be discussed below 
will be taken from the Bavli. Many talmudic aggadot exhibit signs of extensive 


76 Hirshman, ‘Aggadic Midrash’, 130. 
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reworking as well as adaptation to the local context. Marc Hirshman has noted: 
‘The inherent and intimate relation of halakha and aggada, of law and legend, 
of nomos and narrative, receives its most sensitive and explicit elaboration in 
the scores of pericopes that intertwine legal and aggadic discourse’.’” 

This part of the chapter considers the circumstances and motivations for 
the inclusion of aggadic material in the Talmuds. Following a brief discussion 
of aggada in the Yerushalmi, we consider the varied juxtapositions of halakha 
and aggada in the Talmuds, primarily the Bavli, including integrated units that 
serve as legal precedent or legal source, and aggada joined to halakhic units 
on the basis of a thematic connection, loose association, or implicit link. A 
final section lays out the many roles, both complementary and contrasting, 
performed by aggada in relation to halakha. 


Juxtaposition of Halakha and Aggada 
The majority of the material in the Talmuds is halakhic or relates to halakha. 
This material includes interpretations of mishnaic laws, baraitot, and Amoraic 
statements; legal discussions; dialectical argumentation; and prescriptive rul- 
ings. However, within these primarily legal forms of discourse the Talmud 
embeds aggadic passages that bear a variety of relationships to the proximate 
halakhic discussions. 

Before outlining the most common models, a brief note about the differ- 
ences between the two Talmuds is in order. In general, the redaction of the 
Bavli was more intensive, complicated, protracted, and sophisticated than that 
of the Yerushalmi. As a result, the circumstances and reasons for the appear- 
ance of aggada in the Bavli sugyot are more complex. In the Yerushalmi, as 
Leib Moscovitz has pointed out in his foundational article ‘On the Methods 
of Integrating Aggadot in the Yerushalmi;,’* the reasons for including aggadot 
are frequently clearer and more straightforward. In many cases aggadic pas- 
sages quote the Mishna or a halakhic source that appears in the halakhic dis- 
cussion of the Mishna, or interpret, explicate, develop, or demonstrate these 
sources in various ways.’? For example, Mishna Demai 1:3 rules that ‘one who 


77 Ibid. 

78  Moscovitz, ‘Le-darkhei shiluvan shel ha-aggadot birushalmi’, 199. Most of the examples 
from the Yerushalmi that appear below for various types of aggada and its relationship to 
halakha are based on this study. On the aggada of the Yerushalmi, see too Hezser, Form, 
Function and Historical Significance; Ames, ‘Compositional Complexity’. 

79 See yShek 6:1, 49c, commenting on the proximate mishna that mentions that certain 
priestly families would prostrate themselves ‘in front of the woodshed, for they had a 
tradition from their forefathers that the ark was hidden there’. The Yerushalmi provides 
a similar story about the place where the ark was hidden in the woodshed. See also yTaan 
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purchases (from an am ha-arets, that is, someone who does not observe rab- 
binical laws of tithing) seed for cattle ... is exempt from (the tithing rules of) 
demai (that is, foodstuffs the tithing status of which is unknown). Since the 
food is not intended for human consumption, it need not be treated as demai. 
The Yerushalmi’s discussion of this Mishna includes a story about the donkey 
of R. Pinhas b. Yair, who was stolen by thieves but refuses to eat the food they 
offered it. They release it and it returns to the rabbi. When R. Pinhas b. Yair’s 
students®° try to feed the donkey barley, it still refuses to eat. When the rab- 
bis ask if they had separated the demai-tithes, they quote the Mishna cited 
above that food intended for cattle need not be subject to this rule. The rabbis 
respond that the donkey is ‘stringent upon itself’ and for that reason refused 
to eat. In this case, the aggadic narrative quotes the Mishna directly, as the 
halakha is pertinent to the plot, and for this reason the story appears in this 
section of Talmud. 

In other cases, perhaps even the majority of cases found in the Yerushalmi, 
the connection between the halakhic section and the following aggadic pas- 
sage is loose and associative, but the reasons for the inclusion of the aggada are 
nonetheless clear.®! For example, Mishna Yoma 1:1 rules: ‘Seven days before the 
Day of Atonement, they isolate the high priest from his house to the Parhedrin 
chamber’ so as to prevent him from inadvertently contracting impurity. The 
Yerushalmi commentary includes the following aggadic passage: 


R. Hiyya bar Ba said: The sons of Aaron died on the first of Nissan: Why 
is their death mentioned with the Day of Atonement (Lev 16:1)? To teach 
you that just as the Day of Atonement atones for Israel, so the death of 
the righteous atones for Israel. 

R. Ba bar Bina said: ‘Why did the verse append the death of Miriam 
(Num 20:1) to the section on the (red) cow? To teach you that just as the 
ashes of the (red) cow atone for Israel, so the death of the righteous atone 
for Israel’. 

R. Yudan bar Shalom said: ‘Why did the verse append the death of Aaron 
(Deut 10:6) to the breaking of the tablets? To teach you that the death of the 
righteous is as hard for the Holy One as the breaking of the tablets’. 

yYom 1:1, 38d 


4:8, 68c, commenting on the reference in the mishna to the discontinuation of the 
tamid sacrifice. The Yerushalmi cites a story that tells how this discontinuation came 
about. 

80 Orthe members of his household. The text uses the third person plural (‘them ‘they’), but 
since they quote the Mishna, the students are presumably intended. 

81 Moscovitz, ‘Le-darkhei shiluvan’, 201. 
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The first tradition is included because the death of the sons of Aaron is 
mentioned in Leviticus 16:1 (‘The Lord spoke to Moses after the death of the 
two sons of Aaron’) immediately prior to the biblical passage understood by 
the rabbis to describe the ritual of the high priest on Yom Kippur (Lev 16:2-34), 
the same ritual that is the subject of mYom 1:1.82 The aggadic teaching regard- 
ing the theological principle that the death of the righteous effects atonement 
is loosely related to the mishnaic ruling addressing atonement in general and 
the Day of Atonement specifically. The second tradition is associatively linked 
to the first in that it too deals with the death of the righteous and atonement, 
though it has nothing to do with the Day of Atonement. The third tradition is 
in turn linked associatively to the second in that it also deals with the death 
of the righteous, though it has nothing to do with atonement. The content of 
the three traditions is linked through a chain of associations, while the form 
of all three is similar: a question about the juxtaposition of biblical passages 
and the lesson that emerges. This type of juxtaposition of halakha and aggada 
is extremely widespread in the Yerushalmi, with the initial aggadic tradition 
loosely connected to the proximate halakhic source, and other aggadic tradi- 
tions brought in its wake based on other associative links.®% 

The Bavli, as noted above, went through a lengthier, more extensive, and more 
deliberate editorial process, and the relationship between aggada and halakha 
is accordingly more varied and more complex. We find both cases in which the 
aggadic material appears as an integral part of the halakhic discussion and analy- 
sis of the legal issue, as well as cases in which the aggadic material is separated 
from the halakhic discussion, either preceding or following the legal section. 


Aggada Integrated in a Halakhic Discussion 
Sugyot in which the aggadic passages are integrated or embedded in the hal- 
akhic discussions are particularly interesting, since they demonstrate the fluid- 
ity of the boundaries between the two modes of discourse, as discussed in part 
1. These types of sugya manifest themselves in several ways. 

Precedent. An aggadic narrative or exegesis can serve as a precedent for the 
law. In these cases, a view expressed in the story or the midrash, or an action of 
one of the characters in the story or midrash, is directly related to the halakhic 
question. For example, mBB 8:5 contains the following law: 


82 The main narrative of the death of the sons of Aaron is Lev 101-20 and is later referenced 
in Lev 16:1. 

83 However, in certain cases, the relationship of the aggadic material to the halakhic mate- 
rial in the Yerushalmi is more complex and similar to the complicated relationships often 
found in the Bavli. See Moscovitz, ‘Le-darkhei shiluvan’, 205-8. 
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If a person bequeaths his estate to strangers, and leaves out his children, 
what he has done is legally valid, but the sages are displeased with him. 
Rabban Shimon b. Gamliel said: If (he did so because) his children did not 
conduct themselves in a proper manner, he will be remembered for good. 


The talmudic discussion of this mishna at bBB 133b questions whether the sages 
agree with Rabban Shimon b. Gamliel’s qualification or not, hence whether his 
ruling is the unanimous law. The sugya then presents a long story about the son 
of R. Yosi b. Yoezer, who behaves improperly, such that his father denies him 
an inheritance by donating his estate to the Temple (hekdesh) before his death. 
This complex literary tale relates that the son then marries the daughter of one 
of King Yannai’s weavers, buys a fish for his wife after she gives birth, finds a 
precious pearl inside, consults with his wife about where to sell it, takes it to 
the Temple treasurers, donates a portion of the pearl’s value to the Temple that 
exceeded that which his father donated from the son’s potential inheritance, 
and was recognized for his great donation.*+ The Talmud attempts to deter- 
mine if the story implies that R. Yosi b. Yoezer’s decision to disinherit his son 
was judged appropriate, which would render it a precedent for Rabban Shimon 
b. Gamliel’s legal ruling, and therefore implies the sages agree with his distinc- 
tion. This effort again reflects the overlap between halakha and aggada delin- 
eated in part 1, as the story is adduced solely in order to answer a halakhic 
question. The mobilization of the story is also representative of the Talmud’s 
inclusion of a complex story with many dimensions and messages for a specific 
and limited purpose, while ignoring the rest of the story. Fortunately, many 
fascinating and rich stories were preserved in this way that otherwise would 
have been lost to posterity.85 

Another example of an aggadic story adduced as a legal precedent appears 
in bMK 21b. A baraita there rules that a mourner is forbidden to greet people 
or respond to greetings during the first three days of mourning. This statement 
is challenged by the following story: 


There is a story when the sons of R. Akiva died, and all Israel entered 
to eulogize them with a great eulogy. When they were leaving, R. Akiva 


84 On this story, see Feintuch, Panim el panim, 61-82; Kiperwasser, ‘What Is Hidden in the 
Small Box?’ 

85 Another example is the story of the ‘hasid in the cemetery’, in bBer 18b, which is mobi- 
lized by the Talmud to answer the question of whether the deceased know what goes on 
in our world, but is a complex story with multiple themes. For analysis of this story see 
Meir, ‘Literary Context’; Licht, Ten Legends of the Sages, 67-86; Rubenstein, ‘Story Cycles 
of the Bavli: Part 1. 
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stood up on a large bench and said: ‘Our brothers, the House of Israel, 
listen! Even if my two sons had been bridegrooms, I would have been 
consoled because of the honor that you have shown. If you came to con- 
sole on account of Akiva — behold, there are many Akivas in the mar- 
ketplace (who you do not console in this way). Rather, this is what you 
said to yourselves: “The Tora of God is in his heart” (Ps 37:31; and you were 
showing respect for Tora)”. All the more so is your reward doubled. Go 
(now) to your homes in peace’. 


Thus R. Akiva’s response in the aggadic story, ‘Go to your homes in peace’, on 
the first day of his mourning is adduced as a precedent that a mourner may in 
fact extend greetings to his consolers at this time.®6 


Bavli Eruvin 64b presents another example of a story that functions as a 


legal precedent, though this story is somewhat more difficult to categorize. 
The Talmud rules that someone who has drunk wine is not permitted to pray, 
and in the ensuing discussion Rami b. Abba states that walking a distance of a 
mile dispels the effects of wine, such that prayer is permitted. The Talmud then 


adduces the following story: 


86 


87 


Once Rabban Gamliel who was riding his donkey and travelling from 
Akko to Keziv (= Akhziv), and R. Ilai was walking behind him. He found 
some fine loaves on the way, and said to him, ‘Tlai, take the fine loaves 
from the way’. They came upon a certain gentile. He (Gamliel) said to 
him, ‘Mavgai! Take these fine loaves from Ilai’. R. Ilai approached the gen- 
tile and said to him, ‘Where are you from?’ He said to him, ‘From the 
town of guardsmen’. (He said to him,) ‘What is your name?’ He said to 
him, ‘My name is Mavgai’. (He said to him), ‘Has Rabban Gamliel ever met 
you before?’ ‘He said to him, “No”. (At that time, we learned that Rabban 
Gamliel divined [the gentile’s name] by means of the holy spirit.8”) 
When they arrived in Keziv (= Achziv), a certain man came to ask 
(to be released) from his vow. He (Rabban Gamliel) said to the one who 
was with him (R. Ilai): ‘Did we drink a quarter-log of Italian wine?’ He 
said to him, ‘Yes’. He said, ‘If so, let him journey after us until our wine is 
dispelled’. He journeyed after them three miles until they arrived at the 


The Talmud explains that this case was exceptional due to the ‘honor of the public’, and 
for that reason R. Akiva was permitted to extend greetings to his consolers, whereas in 
typical cases a mourner may not do so. Nevertheless, that the Talmud objects to the law 
from the story reflects the fact that such stories can function as legal precedents. 

Here the Talmud mentions several other legal inferences that can be made from Rabban 
Gamiliel’s actions. 
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Ladder of Tyre. When they arrived at the Ladder of Tyre (= the border 
between the Land of Israel and Phoenicia), Rabban Gamliel descended 
from his donkey and wrapped himself (in his shawl) and sat down and 
dissolved his vow. 


The story serves as precedent that walking three miles serves to dispel the 
effects of wine, not one mile as Rami b. Abba had ruled. The Talmud subse- 
quently reconciles the discrepancy by stating that the Italian wine Rabban 
Gamliel drank was stronger, requiring a longer distance to counteract its 
effects. This story has some aspects of a ‘halakhic’ source, as Rabban Gamliel 
seems to be motivated by his knowledge of the law when he defers annulling 
the vow until he has travelled. Yet the story does not present this datum as 
a legal ruling, but simply a question to his colleague about what they drank, 
and the story otherwise contains non-legal elements, including the interac- 
tion with the gentile and the divining of his name, rendering it fundamentally 
aggadic. In fact, this is another good example of the blurring of the categories 
of halakha and aggada delineated in part 1. The Talmud even makes a series 
of other legal pronouncements based on the story, such as, ‘We learned that 
someone who has drunk wine should not make legal rulings’, ‘We learned that 
one does not annul vows when riding or walking or standing but only when 
sitting’, and ‘We learn that one does not pass by food’, that is, that one must 
pick up food they see while traveling along. In this way any and all data in an 
‘aggadic’ story can be adduced as legal precedent. 

Etiology. In other cases, an aggadic story or anecdote provides an etiology 
and justification for the halakha. Because the Mishna, with rare exceptions, 
sets forth its laws in a general manner without providing its sources, the 
Talmud often starts its discussion by inquiring as to the source of the ruling, 
typically pointing to Scripture and providing a midrash halakha.®* Yet the 
Talmud in other cases provides an aggadic narrative that explains the origin 
and rationale for the law. Mishna Sanhedrin 2:1, for example, rules: ‘A king does 
not judge others and is not judged in court. He does not testify and is not testi- 
fied against’. The Bavli’s commentary asserts that the mishna does not apply to 
‘kings of the House of David, that is, kings from the Davidic dynasty who ruled 
Judah in biblical times (and would again in messianic times), but only to ‘kings 
of Israel’, that is, any non-Davidic king (bSan 19a). It continues, ‘Why is a king 
of Israel “Not judged”?’ and follows with a story: 


88 See Halivni, Midrash, Mishnah, and Gemara. 
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Because of what once happened. For — 

The slave of King Yannai killed someone. Shimon ben Shetah said to 
the sages, ‘Set your eyes upon him and let us judge him’. 

They sent a message to (Yannai), ‘Your slave killed someone’. Yannai 
sent (the slave) to them. 

They sent to him, ‘It is written, If that ox had been in the habit of goring, 
and its masters have been warned, and it kills a man or a woman, the ox 
shall be stoned and its master, too, shall be put to death (Exod 21:29). The 


m 


Tora stated, “Let the master of the ox come and stand by his ox”. Yannai 
came and sat down. 

Shimon ben Shetah said to him, ‘King Yannai! Stand on your feet and 
let them give testimony regarding you. You do not stand before us but 
before He-Who-Spoke-and-the-World-Came-into-Being, as it says, The 
two parties to the dispute shall stand before the Lord, before the priests or 
magistrates in authority at the time (Deut 19:17). Yannai said to him, ‘I will 
not act as you say but as your colleagues say’. 

He turned to his right, but they looked down to the ground. He turned 
to his left, but they looked down to the ground. 

Shimon ben Shetah said, ‘Are you preoccupied with your thoughts? Let 
the Master of Thoughts come and punish you’ The angel Gabriel came 
and struck the sages to the ground and they died. 

At that time, they said, “A king does not judge others and is not judged 
in court. He does not testify and is not testified against” (mSan 2:1). 


King Yannai, referred to by the historian Josephus as Alexander or Jannaeus, 
was Judah Maccabee’s grandnephew who ruled Judea from 103 to 76 BCE. 
When Shimon ben Shetah, a leading early sage, and, according to the story, 
head of the court, informs Yannai of his slave’s crime, Yannai dutifully sends 
the slave to trial. Yet the rabbis of the court are not satisfied and adduce a bibli- 
cal midrash based on Exodus 21:29 to ‘prove’ that Yannai himself must appear. 
When a dangerous ox causes damage, the master or owner stands in judgment 
along with his ox, as the master was himself negligent and bears responsi- 
bility. Applying the same principle to a slave, Shimon ben Shetah notes that 
the master is responsible for the damage his slave causes and must stand 
trial. Therefore, he summons King Yannai to court, and, perhaps surprisingly, 
Yannai acquiesces again. After all, he could have outright refused or even sent 
in some soldiers to strongarm the rabbis to make it clear that he is the king. 
King Yannai’s presence, however, still does not satisfy Shimon ben Shetah. 
Quoting another biblical verse, he commands the king to stand up — to honor 
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the rabbis not only by his appearance but by his posture. At this point Yannai 
balks, though he does not refuse outright. He resists Shimon b. Shetah’s author- 
ity, but he acknowledges, at least on the surface, the authority of the sages, of 
the rabbis serving as judges of the court. The line ‘He turned to the right’ is 
brilliantly ambiguous: Does the pronoun refer to Shimon ben Shetah — in other 
words, did Shimon ben Shetah look to his colleagues for support, but they let 
him down? Or does the pronoun indicate Yannai, who stares imperiously at 
the rabbis seated at Shimon ben Shetah’s sides, but they refuse to meet his 
domineering glance? Either way, the divine intervention that follows supports 
Shimon b. Shetah and punishes his colleagues for their cowardice. 

There are many ways to interpret this ending. But it is significant that the 
Talmud does not conclude from the story that those particular sages were espe- 
cially unworthy or that only judges who display courage and bravery should be 
appointed. Rather, the story concludes that the structural dynamics of judging 
aking are inherently problematic, such that royal power must be separate from 
the judicial system: ‘At that time they said, “A king does not judge others and 
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is not judged in court. He does not testify and is not testified against”. In other 
words, the law was changed and the ruling in mSan 2:1 promulgated because 
of this disaster.89 

This aggadic justification of the Mishna is by no means self-evident or 
necessary. There is no indication in the Mishna, or any other source for that 
matter, that the law at one point had permitted kings to judge, be judged, and 
testify, and that it had been changed at some point in history. It is also possible 
to justify the law based on reason (sevara), for example, that were a king to 
testify then no one would dare testify for the other side. Indeed, the Yerushalmi 
justifies this mishna based on various biblical passages and gives no indication 
that it had been changed in any way. Yet the Bavli provides an aggadic story to 
justify the mishnaic law and account for its provenance. 

We should also note, in passing, the complex weaving of halakha and aggada 
within the story itself. Shimon b. Shetah twice appeals to biblical laws to jus- 
tify his actions, or, more exactly, to rabbinic midrash halakha. Indeed, Shimon 
b. Shetah applies the biblical law pertaining to the owner of an ox appear- 
ing in court to the case of the master of a slave in order to summon Yannai. 
Yet these cases are strikingly different in that a slave has free will and an ox 
does not; elsewhere rabbinic sources exempt the master from damages caused 
by his slave — though Shimon b. Shetah may think a royal master is different.°° 


89 See too Kafir, ‘King Yannai and Shimon ben Shetah’; Lorberbaum, Disempowered King, 
100-107; Ilan, ‘Trial of Herod/Jannaeus’. 
90 mBK 8:4; bBK 4a. 
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Nevertheless, we have a good example of how an aggadic story can include 
halakhic elements even as the Talmud’s explanation of the mishnaic halakha 
is based on the aggadic narrative. 

Mutual Contribution. In some cases, a sugya is more complex, alternating 
between the two genres, such that halakha and aggada are intertwined to 
the point where it is difficult to discern with certainty the genre to which the 
sugya’s material belongs. In these cases, both the halakha and aggada contrib- 
ute mutually to a theological-spiritual issue (that is simultaneously a norma- 
tive issue). For example, a sugya on prayer, bBer 30b—31a, discusses the law in 
mBer 5:1: ‘One should not stand in prayer except in a reverent state of mind’. 
The complex sugya that follows includes a mixture of halakhic and aggadic 
sources. The following excerpts provide a sense of the course of the discussion: 
[a] Whatis the (scriptural) source of this law? ... Rav Nahman b. Yitshak said: 

‘From here: “Serve the Lord with fear and rejoice with trembling” (Ps 2:1)’. 

[b] What is meant by ‘rejoice with trembling’ (Ps 2:11)? R. Adda b. Mattena said 
in the name of Rabba: In the place where there is rejoicing there should 
also be trembling (i.e., a balance needs to be kept, in general, between 
rejoicing and maintaining a serious disposition.) 

[c] Abaye was sitting before Rabba, who observed that he was excessively 
joyous. He said: ‘It is written, “Rejoice with trembling” (Ps 2:11). He (Abaye) 
said to him: ‘I am putting on tefillin (which remind me to maintain the 
proper balance). 

[d] Mar, son of Ravina, made a wedding feast for his son. He saw that the 
sages were excessively joyous. He brought a cup worth 400 zuz and broke 
it in front of them, and they became sad. 

[e] Our rabbis taught: One should not stand up to pray, neither from involve- 
ment in a matter of judging (din), nor from involvement in a matter of 
halakha, but only from involvement with a decided law (halakha pesuka) 
(because thoughts of the judgment or a disputed halakhic issue will be 
distracting). 

[f] One should not stand up to pray, neither from sadness, nor from laziness, 
nor from laughter, nor from chatter, nor from frivolity nor from purpose- 
less matters, but from the joy of the commandment.’! 

Section [a] is halakhic, providing the scriptural source for the mishnaic ruling. 

Sections [b]-[d] are aggadic: in [b] the Talmud, having mentioned Psalm 2:1, 

offers an aggadic midrash on the verse, interpreting it to encourage a balanced 


91 Following the Vilna printed edition (manuscripts offer all or some of these six disqualify- 
ing states). A thorough analysis of this sugya, and of the roles of its different components, 
appears in Brandes, Aggada le-maase, 1:22-70. 
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disposition at all times and not only when preparing to pray. Sections [c]-[d] 
are aggadic narratives illustrating that idea: in the first, Rabba quotes the same 
verse to caution his student Abaye not to be too joyous, and Abaye responds 
that the tefillin he wears help him to be serious and not get carried away. The 
second takes place at a wedding feast, a time of great joy, yet here a sage takes 
extreme measures to diminish the mirth of his colleagues by breaking a valu- 
able cup. Sections [e]—[f] shift back to halakha, with a series of normative pro- 
nouncements about the proper way to begin prayer. The sugya continues with 
additional halakhic and aggadic traditions clarifying [e]-[f] and related issues. 
It should be noted that prayer is a topic that invites both halakhic and aggadic 
discussions, as certain features such as the time, place, and order of prayer 
are generally matters of law, whereas frame of mind, emotional state, spiri- 
tual intent, and inner feelings are generally non-legal and hence the province 
of aggada. Therefore, many talmudic passages about prayer combine halakha 
and aggada in this way. However, the same considerations apply to observing 
the Sabbath, giving charity, and the performance of many other command- 
ments to some extent. Consequently, sugyot combining halakha and aggada 
are found throughout the Talmud. 

A similar intermixing of halakha and aggada is found in bKet noa—u2b, a 
lengthy sugya concerning the obligation of living in the Land of Israel versus 
the diaspora. The sugya contains a rich array of sources — Tannaic and Amoraic, 
Palestinian and Babylonian, halakhic and aggadic — that express diverse and 
often contradictory perspectives. The following excerpts provide an example 
of the dialectic: 

[a] Our sages taught: If (the husband) says to go up and (the wife) says not to 
go up, they compel her to go up. If not, she is divorced without her mar- 
riage settlement (ketuba). If (the wife) says to go up and (the husband) 
says not to go up, they compel him to go up. If not, he must divorce her 
and pay her marriage settlement. 

[b] Our sages taught: Let one always dwell in the Land of Israel, and even in 
a city in which the majority (of the inhabitants) are gentiles, and let one 
not dwell outside of the Land, and even in a city in which the majority 
(of inhabitants) are Jews. Because he who dwells in the Land of Israel 
is like one who has a God, but he dwells outside of the Land is like one 
who has no God. As it says, To give you the Land of Canaan, to be your God 
(Lev 25:38). 

[c] R. Zeira was avoiding Rav Yehuda because he desired to go up to the Land 
of Israel. For Rav Yehuda had said, ‘He who goes up from Babylonia to the 
Land of Israel violates a positive commandment, as it says, (11a) They 
shall be brought to Babylonia and there they shall remain, until I take note 
of them — declares the Lord of hosts (Jer 27:22)’. 
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[d] R. Eleazar said, ‘He who dwells in the Land of Israel lives without sin, as 
it says And none who lives there shall say, I am sick; it shall be inhabited by 
folk whose sin has been forgiven (Isa 33:24}. 

[e] There fell to a certain man (the obligation to marry) a sister-in-law in Be 
Hozai. He came before R. Hanina and said to him, ‘Is it permitted to leave 
(the Land of Israel) and marry her?’ He said to him, ‘His brother married 
a gentile woman and died — and praised be God for killing him — and yet 
he (i.e., you) would go down after him?!’ 

[f] Rav Yehuda said, ‘Shmuel said, “Just as it is forbidden to leave the Land 
of Israel for Babylonia, so it is forbidden to leave Babylonia for other 
countries”. 

[g] Abaye said, ‘We hold that Babylonia will not experience the travails of the 
messianic age’. 

[h] Take me up from the Land of Egypt and their burial-place (Gen 47:30). 
Karna said, ‘There is a hidden message. Our Father Jacob knew that he 
was completely righteous. But if the dead outside of the Land will live 


(again), why did he trouble his sons? Lest he not merit the tunnels’ (the 

subterranean tunnels through which the dead roll to the Land of Israel). 
Section [a] is halakha, detailing the impact of the commandment to live in 
the Land of Israel on a married couple with different desires about moving 
there. Section [b] begins with a quasi-halakhic exhortation to move to Israel, 
expressed in normative terms (‘one should’), but stopping short of a legal 
obligation, followed by a reason for the law based on an aggadic midrash on 
Leviticus 25:38. Section [c] contains both aggadic and halakhic elements: the 
narrative of one rabbi avoiding his colleague is essentially aggadic, but the expla- 
nation involves a positive commandment and a midrash halakha. Section [d] 
is aggadic, a non-prelegal description of an advantage of living in the Land 
of Israel, while [e]-[f] revert to halakha, a ruling that a man may not leave 
Israel to perform Levirate marriage in Be Hozai, a region in Mesopotamia, fol- 
lowed by a prohibition against leaving Babylonia for other diasporic locations. 
Sections [g]-[h] are clearly aggadic. Taken together, these and other traditions 
present an extraordinarily complex picture of the issue of the commandment 
to live in the Land of Israel, the advantages of living there, living in Babylonia 
as opposed to other diasporic communities, and related matters.9 


g2 Another good example is the sugya pertaining to verbal wronging (onaat devarim, bBM 
58b-59b), which also alternates between halakha and aggada. Halakhic passages in the 
sugya discuss legal aspects of verbal wronging, such as the scriptural source of the pro- 
hibition, practical details of its application, limitations, and examples, and the severity 
attaching to verbal wronging directed at proselytes. The aggadic material, including the 
famous story of the ‘oven of Akhnai’, is interspersed among the halakhic statements and 
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Aggada Adjoined to a Halakhic Discussion 

Many sugyot separate their halakhic and aggadic components. These sugyot 
often begin with a halakhic discussion, which may be brief and simple or 
lengthy and entangled, followed by an aggadic unit. Typically, the aggadic unit 
is a story; aggadic exegesis of biblical verses; a series of aggadic statements on 
moral, spiritual, educational, or anthropological issues; or a combination of the 
above. Although, as explained in partı, the boundaries are sometimes blurred, 
it is often apparent from the form, style, and content where the halakhic dis- 
cussion ends and the aggadic discussion begins. In many cases, an aggadic 
unit that follows a halakhic discussion will begin with a baraita, introduced 
by technical terms such as tannu rabbanan or tanya, thus marking the bound- 
aries clearly. In certain cases, the structure is more complex — for example, a 
halakhic unit followed by an aggadic one, which is then followed by another 
halakhic unit — but the separation between the genres is often still apparent. 

Sugyot that follow this structural pattern can be subdivided into two basic 
groups: those with an obvious and strong thematic connection between the 
halakhic and aggadic sections and those with a weak or largely associative link, 
at least in a primary, superficial reading. There are also sugyot in which there 
is no apparent substantive connection between the halakhic and aggadic sec- 
tions yet deeper reflection reveals subtle and implicit links. 

Strong Thematic Connections. This type of sugya has been the focus of much 
scholarly debate as to the nature of the relationship between halakha and 
aggada and between talmudic law and narrative. Because the aggada in these 
sugyot is not embedded in the halakhic discussion, it can be read indepen- 
dently, with no connection to the halakhic issues. When a clear thematic con- 
nection between the sections exists, it is plausible to read the halakha and 
aggada as a continuum and to consider possible influences between them, 
although even here not all scholars agree that such connections should neces- 
sarily be explored. Yonah Fraenkel, for example, as discussed in part 1, did not 
consider aggadic narratives to be an integral part of the halakhic discussion, 
but rather saw the inclusion of aggada in the Talmuds in general as a manner of 
preserving and circulating aggadic material, which otherwise may have been 
lost. Fraenkel therefore insisted upon analyzing aggadic texts in isolation from 
their halakhic contexts. Ofra Meir challenged this method, arguing that the 
literary and halakhic contexts always influence the interpretation of a story or 
aggadic midrash, and demonstrating how the context influenced the text of the 


discussions, and serves to emphasize and illustrate the gravity and consequences of ver- 
bal wronging. See Rubenstein, Talmudic Stories, 34-63, and the literature cited p34, n3; 
Elon, ‘Symbolism of the Components of the Plot in the Talmud Story’. 
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aggadic section.9? Following Meir’s pioneering research, Jeffrey L. Rubenstein, 
too, argued that Bavli stories should be understood in conjunction with the 
proximate halakhot, and pointed out that the redactional contexts in the Bavli 
often differ from those of the parallel stories in the Yerushalmi.** Yonatan 
Feintuch also published studies delineating the influence of the Bavli’s literary 
context on the understanding and text of the story.9° 

An example of a sugya with an obvious thematic connection between its 
halakha and aggada spans bKid 30b-—32b and discusses the commandment to 
honor one’s parents in three units. The first unit contains a midrash halakha 
regarding the obligation to honor parents, clarifying that it applies equally to 
sons and daughters, though not without a point of difference.9® The second unit 
is alengthy aggadic compilation of adages, exegeses of verses, and sage stories, 
which all deal with the expectations and boundaries of the commandment.9” 
The third unit, a typical halakhic passage, discusses various halakhic details 
concerning the practical implementations of the commandment, such as 
refraining from sitting in a parent’s seat or contradicting his words.9® Here 
the aggadic unit can be clearly distinguished from the brief halakhic section 
preceding it and the lengthier halakhic section that follows. The two genres 
are self-contained and may well have been composed independently of one 
another. However, their thematic link, namely the commandments to honor 
and revere parents, is the basis for their juxtaposition by the sugya’s redac- 
tor, and this juxtaposition encourages the audience to seek out connections 
and mutual illumination across the genres. In this sugya, the aggadic section, 


93 See Meir, ‘Ha-sippur’; eadem, ‘Literary Context’; eadem, ‘Hashpaat maase ha-arikha’; 
eadem, Rabbi Judah the Patriarch. 

94 Rubenstein, Talmudic Stories, 8-15, 243-67; idem, ‘Context and Genre’; Stories of the 
Babylonian Talmud, 7-9, 216-17. 

95 Feintuch, ‘Maasei hakhamim’;; idem, ‘Between Priests and Sages’; idem, Panim el panim, 
passim. 

96 bKĶid 30a, predicated on mKid 1:7: ‘All commandments of a father with regards to his son, 
both men and women are obligated’ This section consists of a baraita that begins: ‘Our 
sages taught: A man (shall revere his mother and father) (Lev 19:3). I only know this about 
a man. From where do I derive that a woman (is also obligated)? When it says “revere” (in 
the plural form, tiraw), it indicates both (men and women are obligated)’. 

97 The second section begins with the baraita that compares honor of father and mother to 
honor of God (bKid 30b) and ends with the story of Rav Assi and his mother (bKid 31b). 
It should be noted that there are a few brief quasi-normative statements in this section, 
such as: ‘It is prohibited for one to walk four cubits in an upright posture’, but these are not 
connected to the theme of honoring parents. 

98 This third section begins with the baraita, ‘One honors his father in his life and honors 
him after his death’ (bKid 31b) and continues to the story of Rav Mattana’s ruling in accor- 
dance with Isi b. Yehuda’s statement (bKid 32a). 
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which contains several stories and statements that demonstrate the complex- 
ity of keeping the commandment, reflects on the halakhic part of the sugya 
and ‘converses’ with it, as will be illustrated below. 

No Thematic Connections. An example of the second type of sugya in 
which there is no substantive connection between the halakhic and aggadic 
sections, and the juxtaposition is a result of an associative link, appears in 
bEr 53a, following a debate between Rav and Shmuel about the correct spell- 
ing (and meaning) of the word meabrin. This word appears in mEr 5:1: ‘How 
does one extend (meabrin) (the boundaries of) cities (for purposes of carry- 
ing on the Sabbath)?’ The debate between these masters is whether the word 
meabrin should be spelled with an aleph or an ayin and is formulated as fol- 
lows: ‘Rav and Shmuel: One taught me‘abrin (with an ayin) and one taught 
me‘abrin (with an aleph}. This is followed by three aggadic debates between 
these same two masters, Rav and Shmuel, about disparate matters of biblical 
interpretation: the structure of the Cave of Makhpelah (Gen 23), the identity 
of King Amraphel (Gen 14), and the meaning of ‘the new king’ of Egypt who 
enslaved the Israelites (Exod 1:8). These three debates are introduced with the 
same formal pattern as the debate about mEr 5:1: ‘The Cave of Makhpelah (lit. 
‘Doubles’) — Rav and Shmuel: One taught: two rooms, one farther inside than 
the other. And one taught: a room and a second story above it’. Clearly there 
is no substantive connection between these three debates and the halakhic 
issues of the Mishna: they appear here only because they have the same discus- 
sants and same formal pattern as the first debate. 

Another example of a purely associative link appears in bSuk 14a, a hal- 
akhic discussion about the susceptibility of grain to impurity, which mentions 
the implications of turning over the grain stalks with a pitchfork. After this 
discussion, the Talmud cites an aggadic teaching: ‘R. Elazar said: Why are the 
prayers of the righteous likened to a pitchfork (eter)? To teach you that just 
as the pitchfork turns the grain from place to place on the threshing floor, so 
the prayers of the righteous turn the mind of the Holy One, blessed be He, 
from the attribute of harshness to that of mercy’.9? This aggadic teaching has 
no substantive connection to the preceding halakhic discussion, and appears 
here only because it too mentions the pitchfork;!° the halakha and aggada are 
linked by association, in that both employ the same rare word. 

Yet another example of this type of associative connection is a long aggadic 
sugya on astrology in bShab 156a—b. This aggadic sugya wrestles with the 


99 The teaching plays on the root ‘tr meaning ‘entreat, or ‘pray’, as in Gen 25:21. 
100 For similar examples in the Yerushalmi, see yBer 4:1, 7b; yYom 1:1, 38b, and the additional 
examples listed by Moscovitz, ‘Le-darkhei shiluvan’, 201 and footnotes there. 
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question of the extent to which astrology influences the fate of Jews, employ- 
ing the shorthand expressions ‘There is a mazal (constellation) for Israel’ and 
‘There is no mazal for Israel’. The talmudic passage presents rabbinic opin- 
ions supporting both sides, and includes midrashic traditions and three sage 
stories.!0! The passage opens, ‘It was written in the notebook of R. Levi: He 
who (was born) on the first day of the week will be strong, and continues with 
the impact of celestial bodies on those born on the other days of the week. 
The entire passage has no substantive connection to the halakhic issues dis- 
cussed in this section of Talmud, namely permitted and forbidden methods of 
feeding animals on the Sabbath. It follows two traditions also introduced with 
the phrase ‘It was written in the notebook of So-and-So;, the first about the 
permissibility of kneading bran on the Sabbath, the second about kneading a 
kind of drink made with barley. Thus, the entire aggadic passage on astrology, 
a lengthy passage by talmudic standards, is not substantively related to the pre- 
vious talmudic sections, and was introduced solely because of an associative 
and formal connection, namely the similar opening phrase.!©? 

There are other lengthy complexes of aggadic material that can be consid- 
ered independent and self-contained, and have no substantive connection 
to the proximate halakhic discussions. The talmudic redactors seem to have 
received these expansive aggadic complexes as blocks and then searched for a 
place to integrate them into the Talmud, presumably in order to preserve and 
transmit them.!©3 Examples of this kind of aggada may be found in the lengthy 
sequences of exegetical traditions (midrashim) on large biblical units, such as 
bMeg 10b-17a on the book of Esther and bSot ua—13a on Exodus 1-2. The for- 
mer appears in tractate Megilla because Esther is the liturgical reading for the 
festival of Purim. The latter appears in tractate Sota because mSot 1:7-8 applies 
the principle of ‘measure for measure’ (midda ke-neged midda) to the sota and 
then mentions other biblical examples, including Miriam watching over baby 
Moses; the Talmud then incorporates other midrashim about the story of the 
exodus.!04 Other lengthy aggadic units have only a loose association to their 


101 See Rubenstein, ‘Talmudic Astrology’; Gardner, ‘Astrology in the Talmud’. 

102 This passage does mention the Sabbath with the other days of the week in connection 
with astrological influences that impact the day on which a person is born, but its appear- 
ance precisely here as opposed to elsewhere in tractate Shabbat is explained by formal 
and associative links. 

103 This is basically Yonah Fraenkel’s claim about aggadic material in the Talmudim in gen- 
eral, as discussed in part 1. 

104 See Weiss, Al ha-yetsira ha-sifrutit shel ha-amoraim, 256-63; On the Babylonian Esther 
midrash see Segal, Babylonian Esther Midrash. On the midrashim in Sota see Levinson, 
Twice Told Tale; Kanarek, ‘Righteous Women of Bavli Sotah’; D. Rosenthal, ‘Arikhot 
Kedumot, 168-69, n25. 


580 RUBENSTEIN, FEINTUCH, AND KANAREK 


halakhic contexts. This is true of the tales of the legendary travels of Rabba 
bar bar Hanna found in bBB 73a—75b,! the colorful stories about R. Elazar b. 
R. Shimon in bBM 83a-86a,!°6 and a lengthy aggadic unit about pairs (zugot) 
and other metaphysical dangers in bPes 199b-12a.107 

Implicit Links. There are also cases of aggadic material that on the surface 
seem to have no thematic connection to the preceding halakhic discussions 
such that one might conclude that the two sections were juxtaposed purely 
based on loose associative reasons. Yet close reading and deeper analysis reveal 
subtle and implicit links between the aggadic and halakhic units that create a 
more substantive relationship between the two and open new possibilities of 
identifying interaction between these components of the sugya. For example, 
mYom 3:6 mentions that the high priest was dressed in special white garments 
during the course of the elaborate temple ritual on the Day of Atonement, 
that cost the community 30 maneh (= half a talent, a very large sum), but that 
the high priest was permitted to add his own money to purchase even more 
expensive garments if he so wished. The Talmud, bYom 35a-b, presents a brief 
halakhic discussion of certain details concerning the cost of the garments the 
high priest wore in the morning as opposed to the garments for the afternoon, 
and also rules that following the main ritual, a priest could wear a garment 
that his mother made him to perform ‘individual’ Temple rites, that is, those 
not technically considered part of the official ritual, provided he subsequently 
donated the garments to the Temple. There follow two anecdotes about moth- 
ers of high priests who made extremely expensive garments for their sons 
to wear: 


They said about (the high priest) R. Yishmael b. Fabi that his mother 
made him a tunic worth 100 maneh. He wore it and performed an ‘indi- 
vidual’ rite and donated it to the public. 

They said about (the high priest) R. Elazar b. Harsom that his mother 
made him a tunic worth twenty thousand but his fellow priests would not 
let him (lo hinihu) wear it because he appeared naked (since the expen- 
sive material was translucent). 


105 On this unit see Stemberger, ‘Miinchhausen und die Apokalyptik’; Stein, ‘Believing Is 
Seeing’; Kiperwasser, ‘Rabba Bar Bar Channa’s Voyages’; Kiperwasser — Shapira, ‘Irano- 
Talmudica 111’; Grossmark, ‘Rabbah Bar Bar Hanna in the Footsteps of the Children of 
Israel in the Wilderness’; Frim, “Those Who Descend upon the Sea Told Me ...”; Redfield, 
‘Tridescence of Scripture’. 

106 See Friedman, ‘Literary Development and Historicity’; idem, ‘La-aggada ha-historit’. 

107 ‘Pairs’ is the belief that drinking an even number of cups, and other acts involving even 


numbers, makes one vulnerable to demons. See Elman, ‘World of the “Sabboraim”; Ronis, 
“Do Not Go Out Alone at Night”. 
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There then follows a famous complex of three stories that begins: 


Our rabbis taught: The poor man, the rich man, and the wicked man will 
come for judgment (in the next world). To the poor man they will say, 
‘Why did you not busy yourself with Tora?’ If he should say, ‘I was poor 
and was preoccupied with my sustenance’, they will say to him, ‘Were you 
poorer than Hillel?’ 

They said about Hillel the Elder that every single day he would work, 
and earn one tropik (= half a denar). He would give half to the guard of 
the academy, and he would use half to support himself and the members 
of his household ... 

To the rich man they will say, ‘Why did you not busy yourself with 
Tora?’ If he should say, ‘I was rich and preoccupied with my possessions’, 
they will say to him, ‘Were you richer than R. Elazar b. Harsom?’ 

They said of R. Elazar b. Harsom that his father left him 1000 cities on 
land and 1000 ships in the sea. But he never went to see them. Rather, the 
whole day and the whole night be would busy himself with Tora.... Once 
his servants came upon him (not recognizing him) and imposed forced 
service upon him. He said to them, ‘Please leave me be (hinuhuni)’. 

To the wicked man they will say, ‘Why did you not busy yourself with 
Tora?’ If he should say, ‘I was handsome and was preoccupied with my 
(evil) inclination’, they will say to him, ‘Were you more handsome than 
Joseph?’ 

It was said of Joseph the Righteous that every day the wife of Potiphar 
would try to seduce him. The clothes she wore during the day — she did 
not wear them at night. The clothes she wore at night — she did not wear 
them during the day. 


This series of stories, which focuses on the importance of Tora study, appears 
to have no substantive connection to the halakhic issues of the garments of 
the high priests or the Day of Atonement in general. It seems to have been 
included because the figure R. Elazar b. Harsom has the same name as one 
of the high priests mentioned in the two anecdotes (though he is a not nec- 
essarily the same character). However, a closer reading reveals subtle the- 
matic and linguistic links that invite the audience to consider the halakha and 
aggada as more closely related. For example, the colleagues of the high priest 
R. Elazar b. Harsom would not ‘let him’ (lo hinuhuhu) wear it, while the rich 
R. Elazar b. Harsom begs his servants, who mistakenly accosted him, to ‘leave 
me be’ (Ainhuni). In the third story Potiphar’s wife has different garments for 
the morning and evening seductions, while the high priest also changes his 
garments for the morning and evening Temple rituals. Hillel’s daily earnings 
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are given in the monetary value of a tropik, while the garments of the high 
priests cost a total of twenty thousand maneh. Yet the thrust of the stories of 
Hillel and R. Elazar b. Harsom contrast sharply with the halakhic discussion of 
the extremely expensive garments of the high priests in that these sages humbly 
dedicate themselves to Tora. Hillel spends his meager resources to gain entry to 
the academy, while R. Elazar b. Harsom ignores and abandons his wealth in order 
to be able to study Tora. The high priests, on the other hand, spend their wealth 
on expensive garments to impress the people and to enhance their status instead 
of concentrating on their religious mission. While the sages dedicate themselves 
to Tora study, the high priests dedicate themselves to personal glory. The stories 
can therefore be seen as criticism of the misplaced values of the high priests 
and as promoting sages over priests. This criticism is part of a larger discourse 
of competition between sages and priests as leaders of the people.!°8 Thus, the 
stories can be read in light of the halakhic context as providing justification for 
the sages replacing priests as leaders, and underscoring the conditions for the 
ascent of the sages, namely their selfless dedication to Tora study and not to the 
pursuit of status. For these reasons the talmudic redactors may have juxtaposed 
the aggadot with the halakhic discussion of the garments of the high priest in 
tractate Yoma rather than in sections of the Talmud that discuss the halakhot 
of Tora study, where the thematic connection would have been more obvious.!°9 
A more complex subtype of this model comprises aggadic units that are 
linked to the preceding halakhic discussions through both substantive and 
associative connections. For example, a sugya found in bYom 74a-b discusses 
the self-afflictions prescribed for Yom Kippur specified in mYom 8:1: ‘On Yom 
Kippur, it is forbidden to eat and drink and bathe and anoint and wear sandals 
and have sexual relations’. The first part of the talmudic sugya consists of a hal- 
akhic discussion that distinguishes between the halakhic status of the absten- 
tion from eating and drinking on the one hand (more severely punished), and 
that of the other afflictions, including abstention from marital relations (less 
severely punished). The heart of this discussion is the following baraita: 


The school of R. Yishmael taught: here it is written, You shall afflict your 
souls (Lev 16:29), and later it is written, And he afflicted you and starved 


108 In addition, the ‘tunic’ (ketonet) of the high priests is the same word used in the biblical 
story for Joseph’s ‘coat (ketonet) of many colors’ (Gen 37:3). On these stories, see Feintuch, 
‘Between Priests and Sages’, 1-14; idem, Panim el panim, 45-60. See too Bar-On, ‘Art of 
the Chain Novel’, with valuable observations on the variant texts of these stories. See too 
Fraenkel, Explorations of the Spiritual World, 66-70. 

109 See too the discussion of bBB 22a below. 
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you (Deut 8:3). Just as later ‘affliction’ refers to hunger, here too ‘affliction’ 
refers to hunger. 


Thus the ‘affliction’ forbidden by Tora law (de-oraita) is only eating and drink- 
ing, and not the other prohibitions mentioned in the Mishna, which are only 
forbidden by rabbinic law, and would not incur the most severe punishment 
(karet; ‘excision’). 

This discussion is followed by a lengthy aggadic passage comprised of two 
parts (bYom 74b—76a). The first part is substantively linked to the halakhic dis- 
cussion in that it deals with both eating and drinking as well as sexual rela- 
tions. For example, 


We remember the fish that we ate in Egypt freely (Num 11:5): Rav and 
Shmuel: one said: (actual) fish. The other said: (fish indicates) immoral 
sexual relations, that were permitted to them like fish. 

The opinion that said ‘fish’ is understandable — because the verse states 
‘we ate’. But with regard to the one who said immoral sexual relations — 
but the verse states ‘we ate!’ This is a euphemism, as it is written, She eats, 
wipes her mouth, and says I have done no wrong (Prov 30:20). 


This debate and other traditions in the aggadic complex challenge the dichot- 
omy advanced in the halakhic discussion between eating and drinking on the 
one hand, and sexual relations on the other. That the same verse can be under- 
stood as referring to either of the two draws an equivalence between them. 
This aggadic section is thus implicitly, though substantively, related to the 
previous halakhic material. However, the second part of the aggadic passage 
consists of a lengthy midrash on the biblical passages about the manna in the 
wilderness, interpreting verses from Numbers 11 and Exodus 16 and incorporat- 
ing other traditions, too." This part appears to be connected only associatively 
to the previous part (which cited the Israelites’ desire for fish instead of manna 
[Num 11:5]), but does not contribute to it thematically, having no connection to 
the laws of the Day of Atonement. The diverse roles of aggadic material as both 


110 bYom 75a-76a. This unit begins: ‘We remember the cucumbers and the melons (Num 11:5). 
R. Ammi and R. Assi ...’ and continues through the comparison between the depth of the 
floodwaters and the manna, after which the halakhic discussion of the Mishna resumes. 
As is typical of aggadic passages, there are occasional digressions to other topics too. 
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substantively connected to halakha and as juxtaposed for associative reasons 
alone appear here in one and the same sugya." 


Mutual Influences of Juxtaposed Aggada and Halakha 

When a substantive link between halakha and aggada in a shared context has 
been established, it is possible to evaluate their contribution to each other, as 
illustrated above in the example of the priestly garments and the proximate 
stories about sages pursuing Tora study. There will always be an element of 
speculation involved in this endeavor because the redactors do not explicitly 
express their reasons or motivation for juxtaposing halakha and aggada; when 
aggada and halakha are substantively linked thematically or linguistically, we 
can only assume that it will then be productive to read them each in light of 
each other (or counterproductive not to), and that each unit plays a role in 
the broader context of the sugya. Several studies have provided very plausible 
readings of some of these types of sugyot, demonstrating the role played by 
both the halakhic and the aggadic elements in the broader complex. These 
studies suggest that aggada contributes to halakhic sugyot in two primary 
ways: supplementation and contrast. 


Supplementation 
Frequently, aggadic material that is juxtaposed with halakhic material serves a 
supplementary function. Aggadic material may supplement the halakhic por- 
tions simply by illustrating or demonstrating the legal issues discussed in the 
halakhic part, or by adding or illuminating ethical, spiritual, ideological, or 
humanistic dimensions which differ from the formal or practical aspects that 
typically characterize normative sources or discussions.” 

Spiritual Depth. When halakha and aggada are read together, practices or 
legal obligations described in technical detail in the halakhic discourse may 
assume spiritual depth or affective resonance with the supplementation of the 
aggada. Thus, in areas of religious practice such as prayer, sounding the shofar, 
sitting in the sukkah, and observing other festival rituals, aggada frequently 


111 On this passage, see Feintuch, ‘Uncovering Covert Links’. For other examples of aggadic 
passages with technical-associative connections to the main discussion of the sugya, see 
D. Rosenthal, “Arikhot kedumot'’, 201-4. 

112 See, e.g., ySan 10:2, 28b-29b. The Mishna lists three kings and four laymen that do not 
have a share in the world-to-come, and the Talmud brings lengthy passages of aggada that 
explain how each of those people sinned so as to deserve such a severe decree. See also 
the examples from the Yerushalmi cited above. 
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adds the spiritual significance of the various halakhic obligations or details." 
In fact, aggada may focus on the spiritual dimension, emotions, or intention 
(kavvana) that should inform an individual’s experience when performing 
the precept. 

An example is the sugya about intention (Aavvana) in prayer in bBer 30b- 
32b, which was mentioned above. Yehuda Brandes has shown that in this 
sugya halakha and aggada interact and complement each other in several 
ways, creating a fuller and more nuanced picture of the issue of intention in 
prayer.!4 While the halakhic parts create the legal structure that outlines the 
normative requirements, the aggada supplies the spiritual and psychological 
aspects which are an integral part of prayer. And vice versa, the aggada creates 
a theological-philosophical platform that outlines the spiritual feelings and 
principles from which the halakha derives its normative details. Thus, in the 
portions of this sugya cited above, the halakhic dicta connected to the Mishna’s 
requirement of a ‘reverent frame of mind’ (see text above, sections [e], [f]), are 
supplemented by aggadic traditions emphasizing the importance of prayer, 
including traditions about the heartfelt prayers of Hannah, Elijah, and Moses, 
as well as Moses’s prayers to save the Israelites from destruction following 
the golden calf. We also find exalted praise of prayer, such as ‘R. Elazar said: 
Prayer is greater than good deeds.... And R. Eleazar said: Prayer is greater than 
sacrifices.... R. Hanin said R. Hanina said: Anyone who prolongs his prayer (is 
assured) that his prayer will not return unanswered’ (bBer 32b). These aggadic 
traditions help explain why prayer must be taken so seriously and therefore 
why the halakhic sources prescribe the mental state with great attention. 

Another example is found in bBer 58a, which cites a baraita regarding the 
obligation to recite a specific blessing upon seeing a king: 


Our rabbis taught ... On seeing gentile kings, one says: Blessed be He who 
has imparted of His glory to flesh and blood. 


The baraita does not provide the reasoning behind this obligation. Later, the 
Talmud cites a story in which the blind Rav Sheshet goes out to ‘greet the 


113 See, e.g., Yonah Fraenkel’s explanation of this type of supplement in ‘Ha-aggada she-ba- 
mishna*, 657. Fraenkel (who adopts a somewhat different approach to the Mishna than to 
the aggada in the Talmud discussed in part 1) notes that in some cases aggada simply fol- 
lows the halakhic statement and supplements the law with a religious-moral element. For 
example, in mBK 8:7, the Mishna supplements the law of torts with an exegetical aggadic 
passage that states that even if the offender compensated the offended party monetarily, 
he is not forgiven until he asks his forgiveness. 

114 Brandes, Aggada le-maase, 1:22-70. 
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king’, probably an allusion to the adventus ceremony practiced in the Roman 
Empire, in which the public turns out to watch the emperor’s entourage pass 
by. A heretic (min) mocks him: What business does a blind person have among 
the people gathering to see the king’s procession? The rabbi replies, ‘Come and 
see that I know more than you. The heretic subsequently mistakes the arrival 
of companies of Roman soldiers for the king, whereas Rav Sheshet accurately 
judges when the king has arrived and blesses the king, understanding perhaps 
that the reality that one perceives with one’s senses is not self-explanatory and 
must be deciphered with the help of Scripture." Rav Sheshet explains to the 
heretic that he knew there would be silence when the king ultimately arrived 
based on 1 Kings 19:1-12: ‘And, behold, the Lord passed by, and a great and 
strong wind rent the mountains, and broke in pieces the rocks before the Lord; 
but the Lord was not in the wind; and after the wind, an earthquake; but the 
Lord was not in the earthquake; and after the earthquake a fire; but the Lord 
was not in the fire; and after the fire a still small voice’. At first glance it seems 
that the story merely exemplifies the law, perhaps with a little dramatic twist. 
However, a closer reading suggests that the story contributes something new 
to the understanding of the precept. Rav Sheshet’s deduction, based on the 
description of the divine procession in Scripture, implies that seeing an earthly 
king is not merely extraordinary, as is true of other visions that are occasions 
for blessings, such as seeing a rainbow or a great multitude of people. Rather, 
a human king is a terrestrial manifestation of God Himself, a view that adds 
spiritual depth to the requirement to recite a special blessing. 

In some sugyot that deal with laws pertaining to social and interpersonal 
relationships, whether within the family or in the wider society, the aggada 
often supplements the halakha on the moral plane. Aggada might suggest a 
course of action that improves in some way upon the strict application of the 
law, actions sometimes referred to as practices of ‘the pious ones’ (hasidim), 
or lifnim mi-shurat ha-din (waiving one’s rights in deference to another), and 
expected of rabbis or exemplary individuals. Such is the case, for example, 
with the story of Rabba bar R. Huna and the porters in bBM 83a.""6 The porters 
accidentally broke barrels of wine that he had hired them to transport, so he 
took their cloaks to pay for his loss. Rav, however, urges Rabba bar R. Huna 
not to stand on his rights and both to return the porters’ cloaks and also to 
pay them for their work. When Rabba bar R. Huna asks Rav whether this is 
the law (dina), Rav answers by quoting Proverbs 2:20: ‘Follow the way of good 
men, and keep to the paths of the just’ In other words, given that the porters 


115 Fraenkel, ‘Bible Verses Quoted in the Tales of the Sages’. 
116 Or, in some manuscripts, Rabba bar bar Hanna. 


HALAKHA AND AGGADA IN POST-TANNAIC LITERATURE 587 


are poor and acutely need the wages, Rabba bar R. Huna should pay them 
regardless of his rights according to a strict application of the law, but based 
on the exhortation of Scripture to be good and just." Similarly, in a story con- 
nected to the prohibition against extending a projection or balcony into the 
public domain (mBB 3:8), neighbors complain that a certain man has a tree 
with branches extending into the public domain and ask R. Yannai to order the 
man to cut it down." R. Yannai in fact possessed a tree that extended into the 
public domain, though the public did not complain to him, so he technically 
had the right to leave it standing. Nevertheless, R. Yannai first cut down his own 
tree before ordering the other man to cut down his. The Talmud explains that 
he acted according to the principle, ‘Adorn yourself and afterward adorn oth- 
ers’ (based on a midrashic reading of Zeph 2:1), namely, to act properly oneself 
before directing others to do so.” The story, which contains both halakhic and 
aggadic dimensions, and is itself difficult to categorize, encourages authorities, 
and more generally anyone who would presume to correct the behavior of oth- 
ers, to be sure to be free of any suspicion first. 

Another example appears in bShab 30a, in which a halakhic question on 
the laws of Shabbat is posed to R. Tanhum of Nevi: Is it permitted to put out a 
lamp in the case of a sick man on Shabbat, when the light is disturbing his rest? 
The sugya begins its discussion of this question with a lengthy aggadic passage 
that illuminates theological and spiritual aspects of the issue, including the 
value of human life, the moment of death, the interpretation of the verse ‘For 
a living dog is better than a dead lion’ (Eccl 9:4), and the analogy between the 
soul and a lamp based on Proverbs 20:27: ‘The spirit of man is the lamp of God’. 
Only after the aggadic passage does the sugya return to answer the halakhic 
question: ‘It is preferable that the lamp of flesh and blood (i-e., the lamp of a 
human being) be extinguished for the “lamp” of the Holy One, blessed be He 
(the human being himself)?’!2° 

Moral Dimensions. In other cases, it appears that the Talmud accepts the 
limitations of legal language with its formal, binary categories of permitted or 


117 On this story see Lichtenstein, ‘Does Jewish Tradition Recognize an Ethic Independent of 
Halakha?,, 74-76; Diamond, ‘Talmudic Jurisprudence’, 629-32; Pava, ‘Talmudic Concept of 
“Beyond the Letter of the Law”. Cf Hayes, What’s Divine about Divine Law?, 314-23. 

118 bBB6oa-b. A parallel appears in yBB 2:14, 13c. 

11g The Talmud suggests that R. Yannai realizes from the complaints levied against the liti- 
gant that the protruding branches of his own tree were also inconvenient, but that the 
public did not complain to him out of respect. R. Yannai chooses to waive his privilege as 
a respected scholar and cuts back the branches. 

120 This example is part of the wider genre of sheiltot, especially prominent in the Geonic 
period, but also appearing in the Bavli. See Choueka, ‘She’iltot d’Rav Achai’; Rogoff, 
‘Compositional Art’, 7-10. 
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prohibited, obligated or exempt, pure or impure, while still leaving space for 
aggada to express the moral and emotional dimension. The aggadic content pro- 
vides moral guidelines and leaves a certain amount of latitude for individuals to 
choose their path, as in the sugya regarding the obligation to honor one’s par- 
ents in bKid 30b—32b, discussed above.!”! In both Talmuds, the halakhic material 
includes various requirements and obligations on the part of the son/daughter 
towards his/her parent, phrased in typical halakhic terms: one is obligated to do 
X, and is forbidden to do Y. The aggadic material, a weave of stories and sayings, 
provides a richer and more nuanced sense of the precept, which outlines the 
general principles and values that the precept aims to achieve. The following tra- 
dition is an example of a saying that expresses these general values: 


Avimi, son of R. Abbahu, recited: There is (a type of son) who feeds his 
father pheasant (expensive meat), yet (this) drives him (the son) from 
the world; whereas another may make him (his father) grind with a mill- 
stone and (this) brings him to the world-to-come. 

bKid 31a-b 


In the parallel Yerushalmi sugya, this statement is explained with an illustration: 


There was once a man who fed his father on pheasants. Once his father 
asked: ‘My son, how can you afford all these?’ He answered: ‘Old man, 
Old man. Grind (i.e., chew) and eat, as the dogs grind and eat’. Thus one 
feeds his father pheasants and inherits gehenna.... There was a man who 
(worked) grinding in a mill, when his father was summoned for royal ser- 
vice. He said to him: ‘Father, come in and grind in my place. If anyone 
should be shamed, better me and not you. If anyone will receive lashes, 
better me than you’ This one makes his father (grind) with millstones but 
inherits the garden of Eden. 
yKid 1:7; 61b!22 


We also find such stories as: 


R. Tarfon had this mother, that whenever she wanted to ascend to her 
bed, he would bend down so that she could ascend on him. And when- 
ever she wanted to descend — she would descend upon him. 

bKid 31b 


121 The same analysis applies to the parallel sugya in yKid 1:7, 61b; see too the discussion of 
marital sexual practices in bNed 20a-b. 
122 See Blidstein, Honor Thy Father and Mother, 54-55. 
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The halakhic section of the sugya thus provides a list of practical instruc- 
tions detailing concrete actions included in the commandment to honor one’s 
parents, while the aggada supplements that list. The stories and sayings in the 
aggadic material teach that the goal of the commandment extends beyond 
formal practices. It is the dignity of the parents, and the ability to make them 
feel valued and respected, that is equally — or even more — important as car- 
rying out the details of the law.!?3 The commitment to honor one’s parents 
is a classic example where this type of aggadic supplement is very valuable. 
Many people face complex situations in their relationships with their parents, 
which raise questions that the specific instructions in the halakhic section of 
the sugya do not cover. These situations often require one to make case-by- 
case decisions, and the general ideas and illustrative stories from the aggadic 
section of the sugya can serve as important guidelines. 

Another example of this phenomenon relates to the theological and moral 
aspects of the laws that pertain differently to Jews and gentiles. For example, 
mBK 4:3 states that in some tort cases different laws apply to Jews and gentiles. 
The Talmud inquires, as is typical, as to the exegetical basis for this distinc- 
tion, that is, how does exegesis of the biblical verses regarding torts explain this 
discrepancy (bBK 38a)? However, the answer comes in the form of an aggadic 
passage that engages in homiletic exegesis of unrelated verses interwoven with 
stories that explore the morality of the law’s differential application to Jews 
and gentiles. For example, the Talmud adduces the following tradition attrib- 
uted to R. Abbahu: ‘The verse states: “When He stands, he makes the earth 
shake; When He glances, He makes nations tremble (va-yatter)” (Hab 3:6). He 
(God) saw the seven commandments that the descendants of Noah accepted 
upon themselves. And since they did not fulfill them, he arose and permitted 
(Aitir) their money to Israel’. This discussion operates on a different plane alto- 
gether, focusing on conceptual and theological matters rather than tort law 
specifically.!24 


123 See Brandes, Aggada le-maase, 1:84-143. Rovner, “Rav Assi Had This Old Mother”. The 
aggadic section in this sugya may also demonstrate the next category discussed below — 
contrast — since some of the stories convey the message that although the laws in the 
halakhic section appear fairly simple to abide by in theory, in practice honoring one’s par- 
ents properly is one of the most difficult commandments to perform. For example, in the 
story of R. Tarfon, the rabbis tell him that his seemingly extraordinary acts of honoring 
his mother do not fulfill even half of the commandment, and two Amoraim are quoted 
as saying that being an orphan is an advantage, for they are not faced with the impossible 
challenge of this precept. 

124 See too the parallel in yBK 4:3, 4b, and Hezser, Form, Function, and Historical Significance, 
15-24. See too Fraade, From Tradition to Commentary, 51-54, 216-17; Hayes, What’s Divine 
about Divine Law?, 368-69. 
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Higher standards. A suggestion of higher standards for certain individuals 
may appear in the aggadic part of a sugya that deals with spiritual precepts. 
For example, in mBer 8:7 the schools of Hillel and Shammai debate whether 
one who forgets to recite the blessing after the meal must return to the original 
eating place in order to recite the omitted blessing, with the school of Hillel 
ruling that he need not return, and the school of Shammai that he must. The 
Bavli sugya concludes with a story about Rabba bar bar Hanna, who was travel- 
ling with a caravan and forgot to recite the blessing after his meal (bBer 53b). 
When he remembered his error, he took the stringent course of action and 
returned to his previous location despite both the inconvenience of delaying 
the whole caravan and the risk that they would not wait and he would have to 
travel alone. He was rewarded for his piety by finding a golden dove. Because, 
according to most scholars, the general rule in the Bavli is to act in accordance 
with the house of Hillel,!25 a story in which a rabbi acts in accordance with the 
more stringent ruling of the house of Shammai takes on great significance as a 
model for supererogatory piety. 


Contrast 

In many sugyot, the aggadic passage that follows the halakhic discussion cre- 
ates a contrast. The contrast can be of several possible types; some have prac- 
tical (albeit usually optional) ramifications on the normative plane, while 
others complicate or interact with the halakhic statement or discussion in 
other ways.!26 Indeed, the Yerushalmi sometimes introduces a contradictory 
narrative as another possibility, albeit without explanation. We turn now to a 
consideration of the main types of contrasting aggadic units. 

Aggada Complicates Halakha. The aggadic part of a sugya may convey a 
warning about difficulties or complications that arise during the practical 
implementation of the law. In these cases, the aggada essentially calls for 
added caution or sensitivity when implementing the law, in order to prevent 
certain negative consequences. For example, bBB 22a discusses competition 
in the market and considers the special case of rabbis who are merchants and 
travel from place to place. The sugya states that these rabbis be given special 
market privileges in the places to which they travel in order that they can 
make a living without having to neglect their Tora study. This is followed by a 
case story about rabbis to whom this privilege was granted by the prominent 
Amora Rava. Several lines later the sugya concludes with a story about a rabbi, 
Rav Dimi from Nehardea, who arrives at the town of the same Rava with his 


125 Safrai, ‘Decision according to the School of Hillel in Yavneh’, 21, and the sources in n2. 
126 Moscovitz, ‘Le-darkhei shiluvan’, 200, n18. 
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merchandise, but receives a very cold welcome, is denied any market privilege, 
and eventually loses his goods. The story ends tragically with Rav Adda bar 
Abba, Rava’s student who was responsible for Rav Dimi’s poor reception, being 
cursed by Rav Sheshet, to whom Rav Dimi complains, and ultimately dying. 
This is a complex story that may be read in various ways and contain diverse 
messages.!2” However, in the immediate halakhic context of the legal discus- 
sion of the privileges granted to Tora scholars, it appears that the story points 
out certain dangers or complexities associated with the practical implemen- 
tation of this law. If privileges are granted, someone has to decide to whom 
the privileges will be granted, that is, which sages are sufficiently learned or 
important to deserve the privileges. That person holds a great deal of power, 
and placed in the wrong hands, this power may cause great damage, and result 
in tragic consequences, as the story illustrates. Therefore, added caution and 
sensitivity are required when appointing someone to make these decisions. 
Similarly, in bKet 61b—62a, a brief sugya contains a halakhic discussion of a 
husband's obligation of marital sexual relations and the required frequency of 
sexual relations for men engaged in occupations that typically require them 
to spend time away from their wives, such as porters and sailors. The Mishna 
states that students of Tora may leave home for up to thirty days to study with- 
out the permission of their wives, an attempt to balance the great value placed 
on Tora study with the wife’s entitlement to sex (mKet 5:6). The Bavli comments 
that if the wife gives the husband permission, his absence may be unlimited in 
length, although it immediately quotes Rav and R. Yohanan as recommending 
certain maximum lengths. In short, the halakhic way of handling the situa- 
tion is to permit potentially unlimited absences but to encourage more limited 
absences so as to sustain a healthy marriage and not deprive the wife of her 
husband’s presence for too long. However, this halakhic discussion is followed 
by an aggadic passage that includes a debate between those same rabbis, Rav 
and R. Yohanan, on the meaning of Ezekiel 21:1-12: ‘Rav said: A sigh breaks half 
of a person’s body, as it says: “And you, O mortal, sigh; with tottering limbs and 
bitter grief, sigh before their eyes”. R. Yohanan said: Even a person’s entire body, 
as it says: “Every spirit shall grow faint and all knees turn to water because of the 
tidings that have come”. This debate appears to be unconnected to the pre- 
ceding halakhic discussion and integrated only because it features the same 
rabbis. Nevertheless, this aggadic passage serves an important role by convey- 
ing the complexity of the situation, and cautioning that even though permit- 
ted, absence from marital life and marital sex for long periods takes its toll on 
a marriage, and is therefore problematic. To cause the wife unhappiness, as 


127 Wimpfheimer, Narratives of the Law, 125-46; Feintuch, ‘Story of R. Ada b. Abba’. 
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manifest in sighs and groans, is extremely severe, and can indicate profound 
suffering. The passage is a subtle warning, rather than a direct contradiction of 
the law. This warning must be considered even though it doesn’t have norma- 
tive force on the halakhic plane. 

The talmudic commentary to the same mishna proceeds to quote a tradi- 
tion attributed to Rav Adda bar Ahava claiming that the ruling of the Mishna 
limiting students of Tora from departing for thirty days without permission 
from their wives is the opinion of R. Eliezer, but the majority of sages disagree 
and hold that students can leave home for ‘two or three years without the con- 
sent of their wives’. The Talmud continues: 


Rava said, ‘The rabbis relied on the words of Rav Adda b. Ahava and acted 
accordingly at the cost of their lives’. 

For example: Rav Rahumei would frequent (the circle) of Rava in 
Mahoza. He would regularly come home every Yom Kippur eve. One day 
his studies captivated him. His wife was looking out (for him, thinking,) 
‘He is coming now. He is coming now’. He did not come. She became dis- 
tressed and a tear fell from her eye. He (Rav Rahumei) was sitting on a 
roof. The roof collapsed under him and he died.... 

R. Yehuda b. R. Hiyya, son-in-law of R. Yannai, went and sat in Rav’s 
study house. He would return home every Friday at twilight. Whenever 
he would come, people would see a pillar of fire (going) before him. One 
day his studies captivated him and he did not come. Because they did 
not see that sign, R. Yannai said to them, ‘Overturn his bed (a mourning 
ritual). For were Yehuda alive, he would not violate his conjugal duty’. It 
was, As an error that goes forth from a ruler (Eccl 10:3), and his (Yehuda’s) 
soul departed.128 


In the first story we are to understand that Rav Rahumei was punished super- 
naturally with death for neglecting to return to his wife: because a tear fell 
from her eye, measure for measure, the roof fell from under the rabbi and he 
died. The ironic phrasing ‘he would regularly come home every Yom Kippur 
eve’ points to his callous lack of concern for his wife, as coming home once 
per year is anything but regular.!?9 Likewise, the focalization through the wife's 


128 The story reflects the folk belief that something uttered inadvertently or by mistake may 
come to pass. 

129 As pointed out by Fraenkel, Explorations, 101: Rav Rahumei ‘would frequent’ the school 
and ‘regularly’ return home — once a year. While the name ‘Rahumei’ evokes the Aramaic 
root for ‘love’, the sage loves not his wife but the Tora. The storyteller clearly chose Rav 
Rahumei as a character because of the symbolic value of his name. 
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eyes illustrates the sage’s thoughtlessness. She anxiously looks out, awaiting 
his arrival, longing to see her husband after the protracted absence, only to be 
devastated when he fails to appear. 

The similar story of Yehuda b. R. Hiyya deals with a sage who delays return- 
ing home at the appointed time of his conjugal duty, which the Talmud sets 
at every Friday night. He seems to be passionate about seeing his wife, as 
indicated by the pillar of fire that accompanies him, and seems to have bal- 
anced the commitment to Tora study with his domestic duties. However, like 
Rav Rahumei, Tora study once ‘captivated him’, destroying the delicate balance 
of his obligations, and tragedy ensued. The measure-for-measure theme once 
again suggests his culpability: they overturn his bed (a sign of mourning) for 
neglecting the marital bed. 

Without entering into the legal debate, Rava’s initial comment undermines 
the dispensation to leave home for ‘two or three years’ by warning that sages 
who acted in accord with Rav Adda bar Ahava’s tradition paid a heavy price, 
and the two following stories illustrate the disaster that can result. In this way 
the aggada provides a cautionary nuance to the halakha: the halakha permits 
extended periods of Tora study while the aggada cautions sages to think twice 
before putting the law into practice. 

However, there follow five additional stories of rabbis who leave home for 
long periods in order to study Tora which focus on different aspects of these 
extended absences, the advantages (mainly becoming a great master of Tora), 
and the disadvantages (not having children, alienation from one’s children, 
distance from family). Several of the stories have relatively happy endings. 
Scholars have analyzed the function of the halakhic discussion of the Mishna 
in conjunction with some of these stories or with the entire story cycle of seven 
stories. Daniel Boyarin, for example, argues that ‘my reading of the textual 
complex surrounding rabbinic marriage has suggested that the major goal of 
the hegemonic rabbinic discourse was the securing of a self-abnegating role 
for Jewish wives’!8° Shulamit Valler, on the other hand, suggests that the solu- 
tion to the problem of the tension between Tora study and domestic respon- 
sibilities ‘is based on partnership and understanding between husband and 
wife’ and that the optimal situation is a ‘spiritual closeness and a common pur- 
pose that continues over time despite the physical distance between marriage 
partners’.!3! Rubenstein reads the stories as highlighting and grappling with a 
conflict between fundamental values, the resolution of which is very difficult, 
if not impossible, to achieve in practice: ‘The progression of stories with varied 


130 Boyarin, Carnal Israel, 166. 
131  Valler, Women and Womanhood in the Talmud, 74-76. 
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circumstances and outcomes manifests the inevitability of trade-offs and the 
impossibility of completely resolving the tension’? All of these readings sug- 
gest that the aggada nuances and complicates a straightforward reading of the 
normative rulings.!33 

Aggada Suggests an Alternative. Sometimes the aggada suggests an alter- 
native path on the practical plane as opposed to the normative standard pre- 
sented by the halakhic discussion. An example appears in a brief unit within 
a larger sugya on charity (tsedaka) in bKet 67b-68a. The discussion opens 
with a baraita containing a halakhic midrash explicating Deuteronomy 15:8, 
‘Open your hand and lend him sufficient for whatever he needs’, conclud- 
ing that while one is commanded to supply the needs of a formerly wealthy 
person who has become poor, one is not obligated to make him rich. 
Nevertheless, one should endeavor to restore the conditions he was used to 
before he became poor. There follow several stories of providing charity for 
such formerly wealthy indigents: 


They said about Hillel the Elder that he bought, for a certain formerly 
wealthy poor person, a horse to ride upon and a slave to run before him. 
Once he did not find a slave to run before him, so he (Hillel) ran before 
him for three miles. 

The rabbis taught: A story is told of the people of the Upper Galilee 
who purchased for a particular well-born poor person from Sepphoris a 
pound of meat every day.... 

A certain (poor man) once came before R. Nehemia (for charity) who 
said to him, ‘What do your meals consist of?’ The man said to him, ‘Of 
fatty meat and old wine’. (Nehemia said) ‘Will you consent to dine with 
me on lentils?’ He dined with him on lentils and died. (R. Nehemia) said, 
‘Alas for this man whom Nehemia has killed’. 

On the contrary, he should have said ‘Alas for Nehemia who killed this 
man! (The fact), however, is (that the man) himself (was to blame, for) he 
should not have cultivated his luxurious habits to such an extent. 

A (poor) man once came before Rava (for maintenance) who said to 
him, ‘What do your meals consist of? He answered, ‘Of fatted chicken 
and old wine’. He (Rava) said to him, ‘Did you not consider the burden of 
the community?’ To which he replied, ‘Do I eat of theirs? I eat (the food) 


132 Rubenstein, Culture of the Babylonian Talmud, 100-118. See too the discussion in Fraenkel, 
Explorations, 99-115; Satlow, Jewish Marriage in Antiquity, 31-32; Meir, ‘Hashpaat maase 
ha-arikha’, 67-84. 

133 For another example, see Stone, ‘On the Interplay of Rules, “Cases”, and Concepts’. 
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of the All-Merciful; for we learned: The eyes of all wait for You, and You 
give them their food in his season (Ps 14515). Since it is not said, “in their 
season” but “in his season’, this teaches that the Holy One, blessed be He, 
provides for every individual his food in accordance with his own habits’. 

Meanwhile Rava’s sister arrived, who had not seen him for thirteen 
years, and brought him a fattened chicken and old wine. (Rava) said, 
‘What is this!’ He said (to the poor man), ‘I apologize to you, come 
and eat’. 


The first two stories tell of formerly wealthy poor who were given extremely 
high levels of charity. Hillel provided a horse, which were very expensive and 
exclusively owned by aristocrats, and a slave, and even fulfilled the role of the 
slave when one could not be found. The second story tells of a wealthy person 
from Sephorris who became poor, and the community supplied him with the 
expensive food to which he was accustomed. However, this is followed by a 
story about a poor person who requests his customary expensive food from 
a rabbi. He is offered simple food instead and dies, but whether the rabbi is 
responsible for the death of the poor man (whose former indulgence made 
it impossible for him to tolerate simple food) is debated. This story raises the 
issue of whether it is fair for indigents to receive better treatment than others, 
including the rabbis who distribute charity funds. At the same time, it portrays 
the disaster that can result when people are not treated at a high standard. 
The series of traditions concludes with a story of a poor person who asks Rava 
for a fancy meal. When Rava chastises the man for placing such a burden on 
the community with his request, the pauper insists that it is God, and not the 
community, that provides each person's needs. Suddenly Rava’s sister, who had 
not visited him for many years, arrives with the exact menu that the pauper 
requested. Rava therefore concludes that the poor man’s claim of providential 
care is supported and he deserves to be supplied with expensive food. Here, 
too, the downside of imposing such a high standard of charity on the commu- 
nity is voiced, though ultimately that high standard is defended. While these 
stories convey complex messages that may be taken in several directions, they 
add nuance to the midrash halakha by delineating different possible responses 
when confronted with poor persons who have ostensibly extravagant requests.!54 
Rabbis may attempt to live up to the high standard of maintaining formerly 


134 On this talmudic passage, see Gray, ‘Formerly Wealthy Poor’; Gardner, Origins of Organized 
Charity, 124, 136, 153, 184; Wilfand, Poverty, Charity and the Image of the Poor; eadem, 
Wheel That Overtakes Everyone; Brandes, Aggada le-maase, 2:100 and n26; Kahane, 
‘Problematizing Charity’, 52-70; and Rubenstein, ‘Story-Cycles of the Bavli: Part 1. 
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wealthy poor at the luxurious standards of their past, but the problems with 
this ideal should be understood, and the policies of R. Nehemia and Rava con- 
sidered as well. 

A further example of a contrast between halakha and aggada is found in con- 
nection with the spiritual realm of prayer — a religious precept focused on the 
encounter between man and God which normative standards cannot always 
adequately embody. Mishna Berakhot 5:1 states that when one stands in prayer 
before God one must not interrupt his prayer under any circumstances, even 
if confronted by dangers, such as a king extending a greeting and expecting a 
response, or a snake winding itself around one’s heel. The halakhic sugyot on 
this mishna in both the Yerushalmi and the Bavli immediately delimit the law 
by interpreting it as follows: The mishna is referring to an Israelite king (who, 
unlike a gentile king, would understand the reason for a lack of response) and 
to a type of reptile that does not pose an immediate danger. Only in these sit- 
uations does the ruling of the mishna apply and the person must continue 
to pray without interruption. However, if in a life-threatening situation, one 
should interrupt one’s prayer and do what is necessary to save one’s life. 

Yet this halakhic delimitation is followed in both Talmuds by stories that 
present a rabbi or holy man (hasid) doing exactly what the Talmuds just 
negated: the protagonists in these stories refuse to interrupt their prayer 
even when approached by a gentile official or a deadly reptile. Two examples 
will suffice: 


Our rabbis learned: It is related that once when a hasid was praying by 
the roadside, a (gentile) governor came by and greeted him and he did 
not return his greeting. He (the governor) waited for him until he had 
finished his prayer. When he had finished his prayer he said to him: ‘Fool! 
Is it not written in your Tora: Only take heed to thyself and keep thy soul 
diligently (Deut 4:9), and it is also written, Take ye therefore good heed 
unto your souls (Deut 4:15)? When I greeted you why did you not return 
my greeting? Had I cut off your head with my sword, who would have 
demanded your blood from me?’ He replied to him: ‘Abide with me and 
I will explain to you. If, (he went on), you had been standing before a 
mortal king and your friend had come and given you greeting, would you 
have returned it?’ ‘No’, he replied. ‘And if you had returned his greeting, 
what would they have done to you?’ ‘They would have cut off my head 
with the sword’, he replied. He then said to him: ‘We have here then an a 
fortiori argument: If (you would have behaved) in this way when stand- 
ing before a mortal king, who is here today and tomorrow in the grave, 
how much more so I, when standing before the King of kings, the Holy 
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One, blessed be He, who lives and endures for ever and ever?’ Forthwith 
the governor was appeased (accepted his explanation), and the hasid 
departed to his home in peace. 

bBer 32b 


It was told about R. Hanina b. Dosa that he was standing and praying, and 
a reptile came and bit him, and he didn’t interrupt his prayer. They went 
and found the reptile dead upon its hole. They said: ‘Woe to the man who 
a reptile bites, and woe to the reptile who bit R. Hanina b. Dosa’. 

yBer 5:1, 8c!35 


The behavior of the rabbis in these stories conflicts with the conclusion of the 
preceding halakhic discussion and interpretation of the mishna. It seems likely 
that in each case the aggadic part of the sugya provides a religious alternative, 
designed for those few who aspire to a higher spiritual level, whereas the ordi- 
nary Jew is expected to favor caution over such aspirations. The aggada in this 
sugya creates a contrast and offers an alternative to the normative halakhic 
discussion. This alternative path does not reject or undermine the normative 
halakhic conclusion; at most it creates an exception for a select group, while 
the mainstream practice remains as presented in the halakhic discussion. 
Sometimes an aggadic passage suggests not an alternative halakhic norm, 
or alternative halakhic conclusion, but an alternative interpretation of the 
Mishna. There are many cases where for various reasons the talmudic sugya’s 
interpretation of the Mishna deviates from the simple reading. For example, 
in the sugya on concentration and intention in prayer discussed above, the 
halakhic discussion reads the last statement of the Mishna in a manner that 
deviates from the simple meaning: whereas the Mishna rules that one must 
endanger one’s life rather than interrupt one’s prayer, the Talmud limits it to a 
case where there is no actual danger to the life of the person praying. However, 
as we noted, the sugya concludes with the story of the hasid who puts his life 
at risk by refusing to interrupt his prayer in order to respond to the greeting 
of a gentile official. This story, we suggested, may offer an alternative path 
for the pious. However, the story may also contribute to the sugya in another 
way, namely by reinstating the simple, straightforward reading of the Mishna: 
‘Even if a king greets him (while praying) he should not answer him. Even if 
a snake is wound round his heel, he should not break off’ (mBer 5:1). When 
the halakhic sugya delimits the mishnaic law, it also substantially weakens the 


135 On these stories see Feintuch, “Anonymous Hasid” Stories’, 240-47; Bokser, ‘Wonder- 
Working and the Rabbinic Tradition’. 
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powerful spiritual message that the Mishna conveys about the sanctity and 
gravity of the situation when one stands in prayer before God. The aggada, in 
turn, restores something of the original spiritual message consistent with the 
simple reading of the Mishna. 

Aggada Establishes a Genuine Alternative. Aggada may play a complex role 
in sugyot where the Babylonian authors/redactors wanted, for ideological rea- 
sons, to establish an alternative to Tannaic halakha without directly opposing it 
on the normative plane. The lengthy sugya in bKet 1oa—112b, mentioned above, 
is an example. The Mishna asserts the superiority of living in the Land of Israel 
over the diaspora by giving those who wish to emigrate to Israel certain legal 
advantages (mKet 13:11). A wife, for example, who wishes to emigrate while 
her husband wishes to stay in the diaspora can sue for divorce and receive her 
marriage settlement (ketuba). The talmudic sugya in the Yerushalmi supple- 
ments this halakhic statement with a series of aggadic statements and stories 
that point to the superiority of the Land of Israel. Here the aggada supports 
and enhances the halakha with an ideal, even mythic, picture of the beauty 
and fertility of the Land of Israel. In the Bavli, however, the situation is more 
complex. As Rubenstein and Brandes have shown, the sugya begins with the 
same Tannaic halakhic statements that favor the Land of Israel on the norma- 
tive plane.!8 However, the aggadic material that follows is variegated. It alter- 
nates between Palestinian sources and voices that praise the Land of Israel, 
and Babylonian traditions that justify residence in Babylonia. For example: 


Rav Yehuda said: He who dwells in Babylonia, it is as if he dwells in 
the Land of Israel, as it says, Away, escape, O Zion, you who dwell in Fair 
Babylon (Zech 2:11). 
Abaye said: We hold that Babylonia will not experience the travails of the 
messianic age. 

bKet ima 


Such traditions counter sources delineating the superiority of living in the 
Land of Israel by creating an equivalence between the two regions, and even 
point to an advantage of living in Babylonia: safety from the upheavals of the 
messianic advent. Taken as a whole, the basic framework of the long aggadic 
passage in the Bavli is Palestinian and reflects the official halakhic opinion in 


136 Rubenstein, ‘Hitmodedut’; Brandes, Aggada le-maase 2:243-307. On this passage see 
too Y. Rosenthal, ‘Transpositions’; Gafni, Land, Center and Diaspora, 58-78; Hauptman, 
“Aliyah” and “Yeridah”. 
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favor of the Land of Israel. The aggada does not challenge the halakha directly. 
Nevertheless, it incorporates an opposing point of view to create a more com- 
plex picture which has the potential to offer a viable alternative even on the 
normative plane. 

Contrast between Aggada and Halakha Creates a Complex Message. In some 
sugyot we find what appears to be a real contrast between the approaches of 
the halakha and aggada. Yet this contrast functions to enhance the message 
of each genre, since the balance created by the opposing message in the other 
genre allows for more freedom in each. For example, mAZ 11-2 prohibits eco- 
nomic dealings with idolaters three days before or after their pagan festivals, 
and lists the main pagan festivals, many of them Roman, including Kalends 
and Saturnalia. The Bavli then cites an aggada relating that Adam established a 
sixteen-day festival to mark the last eight days of waning light before the winter 
solstice and the first eight days of increasing light after the solstice, and identifies 
these eight-day festivals with Kalends and Saturnalia mentioned in the Mishna 
(bAZ 8a). The prohibitions of the Mishna create a barrier to interactions between 
Jews and gentiles and attempt to put considerable distance between Jews and 
pagan holidays or religious practices. The story of Adam and the light, however, 
provides an opposing message: it places two pagan holidays in a more positive 
perspective by locating their origins in festivals created by Adam as part of his 
legitimate worship of the true God (even if they were subsequently corrupted by 
pagans). This implies that even pagan holidays have an element of genuine wor- 
ship in them. Moreover, these holidays of light, as they are described in the story, 
bear a striking resemblance to the Jewish holiday of lights, Hanuka: the eight-day 
duration and the gradually increasing light as reflected in the increasing number 
of lamps lit on each night of Hanuka, and the timing of the holiday near the 
winter solstice. The aggada thus implies that there is common ground and simi- 
larity between the Jewish and pagan festivals in contrast to the disparity between 
them implied by the Mishna. In this way the aggada charts a different concep- 
tual path than that of the larger halakhic context, which works to distance Jews 
from anything to do with idolaters and their holidays. Taken together, the two 
genres may complement each other: it is possible that the barrier to interaction 
constructed by the practical halakhic prohibitions is firm enough to permit the 
aggada’s freer and more open approach on the conceptual plane.!8” 

The complex message about the differences and commonalities between 
Jews and gentiles also emerges from recent scholarship that has broadened 
the frame of reference to analyze halakha and aggada throughout an entire 


137 On these passages see Kiel, ‘First Man, First Bovine’; Gribetz, ‘A Matter of Time’; eadem, 
Time and Difference in Rabbinic Judaism, 51-81. 
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chapter or entire tractate of Talmud. As mentioned in part 1, Mira Wasserman 
has discussed the stories and aggadic midrashim that appear throughout trac- 
tate Avoda Zara.!38 Many of the laws set forth throughout the tractate present a 
very negative view of gentiles, including the prohibition against women being 
alone with gentiles for fear of sexual assault (mAZ 2:1) and the decree that gen- 
tile children are ritually impure ‘so that a Jewish child not frequent his place 
and he will not be able to train him in homosexual sex’ (bAZ 36b). While there 
are stories and aggadic traditions that also portray gentiles in a negative man- 
ner, there are many stories with a favorable view of individual gentiles, such 
as Dama ben Netina, who displays outstanding filial piety; Ketia bar Shalom, 
a Roman in the emperor’s service, who persuades the emperor not to attack 
the Jews and ultimately pays for this intervention with his life; and the Persian 
emperor Shapur, who takes pains to make sure the food he offers his rabbinic 
guest is acceptable (Az 23b—24a; AZ 10b; AZ 76b). Wasserman observes: ‘With 
its crosscurrents of law and narrative, arguments and counter-examples, the 
Bavli’s multiform, multi-voiced discourse is distinctly suited to depicting the 
contingencies of human relationship and the incongruities of lived experi- 
ence. Throughout AZ, it is this discursive mix that resists any unitary vision of 
what constitutes Jewish difference’.!99 In this and other cases, the more expan- 
sive purview provided by examining halakha and aggada over broad swaths 
of text, the entire chapter or tractate, yields nuanced and complex messages. 


Conclusion 

The relationships between halakha and aggada presented in part 2 are not 
meant to be exhaustive of the diverse and multifaceted interaction between 
the two modes of discourse attested throughout the Talmuds, but only to illus- 
trate some of the more common types. The Talmud is primarily a halakhic text, 
structured according to the Mishna, and incorporates aggada in these many 
ways to nuance, challenge, support, justify, develop, enhance, and otherwise 
complicate the normative. Part 3 of this chapter turns to aggadic midrashim 
that incorporate halakhic passages, the reverse of the case of the Talmuds. 


Part 3. Halakha in the ‘Aggadic’ Midrashim 
Jane L. Kanarek 


Reflecting their primary content, post-Tannaic midrash collections are com- 
monly classified as ‘aggadic midrashim’. These midrashim thus present a reverse 


138 Wasserman, Jews, Gentiles, and Other Animals; see above, part 1. 
139 Ibid., 233. 
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picture of the Talmuds in that they are primarily aggadic compositions that 
sometimes contain halakhic material. However, just as the label ‘Amoraic 
midrash’ elides the Tannaic elements of these later compositions, the term 
‘aggadic’ elides the abundance and varieties of halakhic material that these 
midrashim contain. This material includes aggadic passages on legal biblical 
sections, halakhic readings of narrative biblical sections, and halakha interwo- 
ven with longer aggadic passages. As Gary Porton observes, aggadic midrashim 
contain not only explicit but also implicit halakha: aggadic passages will 
assume legal principles and modes of behavior as well as a particular world 
view that requires enactment.4° 

While Amoraic midrashim such as Genesis Rabba contain many parallels to 
sugyot that appear in the Palestinian Talmud, scholarly focus on the chrono- 
logical relationship between parallels, or on the phenomenon of parallel peri- 
copes altogether, risks obscuring the role that these midrashim play in ‘the 
rabbinization of Scripture’. Specifically, discussions of halakha and aggada in 
relationship to ‘aggadic midrashim’ should take into account the ways in which 
these two genres participate in remaking Scripture into a rabbinic document, 
that is, a text that should be read and understood with the tools of rabbinic 
hermeneutics and conceptualized as advocating living one’s life in accordance 
with the dictates of rabbinic culture.” 


140 Porton, ‘Defining Midrash’, 77-78. See, for example, Yonah Fraenkel’s proposition that 
any halakha that is connected to the spiritual-emotional realm may become part of an 
aggadic story that is intertwined with halakha (Fraenkel, ‘Mekomah shel ha-halakha’). 
For Fraenkel, in contrast to ‘legal’ halakhic texts, that is, texts that command a partic- 
ular mode of behavior, halakha in aggadic texts plays a different role: these texts chal- 
lenge people to understand halakha anew and to behave in accord with their religious 
sensibilities. Fraenkel does not investigate whether or not this phenomenon plays out 
differently in the various midrashic works; in this piece he brings only one example 
from the midrashic corpus. See also Yair Lorberbaum’s extended exploration of the 
ways in which Tannaic ideas of imago Dei (tselem Elohim) are reflected in and influ- 
ence aggadic and halakhic passages, as discussed in part 1, above. Lorberbaum, In God’s 
Image. 

141 The relationship between these Amoraic midrashim and their Yerushalmi parallels is the 
subject of debate. See the extensive discussion by Alyssa Gray in this volume. Becker, 
‘Texts and History’, 151, argues for a more fluid understanding of textual redaction, with 
redaction seen not as a one-time event but rather, ‘as a network of redactional processes’. 
Milikowsky, ‘On the Formation and Transmission of Bereshit Rabba and the Yerushalmi, 
contends that Becker overstates the textual fluidity of the Yerushalmi and Genesis 
Rabba, confusing rabbinic and medieval phenomena of redaction. For a recent over- 
view of Genesis Rabba, see Gribetz — Grossberg, ‘Introduction: Genesis Rabbah, a Great 
Beginning’. 

142 On the rabbis remaking themselves as the authoritative interpreters of biblical texts, see 
Kanarek, Biblical Narrative and the Formation of Rabbinic Law, 176; Visotzky, Golden Bells 
and Pomegranates, 85. 
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Tannaic and post-Tannaic midrashim at times read narrative sections of 
Scripture legally and legal sections narratively. In this review of post-Tannaic 
midrashim, we consider in turn four different categories where law and nar- 
rative or, to use rabbinic terminology, halakha and aggada, intersect: aggadic 
passages on legal biblical sections; explicitly legal readings of biblical narra- 
tive; aggadic passages that assume rabbinic halakha; and aggadic passages that 
answer a question about rabbinic law. 


Aggadic Passages on Legal Biblical Sections 

Aggadic passages on legal sections of the Bible are found primarily in what 
are termed ‘homiletic midrashim’,*3 such as Leviticus Rabba, Pesikta de-Rav 
Kahana, and Tanhuma-Yelamdenu. In contrast to exegetical midrashim which 
expound the biblical text word by word or verse by verse, and provide a run- 
ning commentary, homiletical midrashim are anthologies of individual units 
that do not provide a running commentary on the biblical text. The term ‘hom- 
iletical midrashim’ draws on the link early scholars saw between the style and 
organization of these anthologies and the sermonic form of the synagogue. 
More recently, however, scholars have rightly questioned this term both for its 
overly dichotomous framing of the literary differences between exegetical and 
homiletical midrashim (after all, exegetical midrashim contain homilies and 
homiletical works exegesis), as well as for its linking of midrash with sermon.144 
In light of these criticisms, the descriptors ‘homiletical’ and ‘exegetical’ are 
retained here for their utility in differentiating between the literary charac- 
teristics of these two groupings of midrash rather than their origins, and with 
the caveat that homiletical midrashim should be considered exegetical texts 
insofar as they closely read and reimagine the biblical text.!* 


143 Foran overview of the contents, structure, and manuscripts of the often-titled homiletic 
midrashim, see Strack — Stemberger, Introduction to the Talmud and Midrash, 288-314. 

144 For an example of the former critique, see Lerner, ‘Works of Aggadic Midrash and the 
Esther Midrashim’ 138. On the latter, see Burt Visotzky, who argues, based on a compari- 
son with contemporaneous Greek and Christian sermons, that Leviticus Rabba and Pirkei 
de-R. Eliezer are better understood as exegetical works. Visotzky, ‘Misnomers’. See also 
David Stern (‘Vayikra Rabbah and My Life in Midrash’, 31), who proposes that Leviticus 
Rabba, like other Amoraic midrashim, should be conceptualized as a source book of tra- 
ditions for the future use of preachers or teachers and not as a work designed to preserve 
past sermons or midrashim. 

145 On the point that homiletical midrashim should also be considered exegetical midrashim, 
see Tamar Jacobowitz, who contends that Leviticus Rabba’s transformation of Leviticus 14 
from a legal text about Levitical tsaraat to one of ethical exhortation and instruction 
should be understood as exegetical, that is as ‘an expression of its engagement with the 
biblical book and its values’. Jacobowitz, ‘Leviticus Rabbah and the Spiritualization of the 
Laws of Impurity’, 127. 
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Recent scholarly studies on Leviticus Rabba in particular have demon- 
strated that it often reads legal material allegorically or spiritually, transform- 
ing the details of the biblical laws into a locus for rabbinic theology and moral 
guidance.*6 Thus, Leviticus Rabba 14 transforms Leviticus 12 from a series of 
legal prescriptions about the ritual responsibilities of a mother after childbirth 
into ‘an occasion for all people to recover God’s kindness for them as a fetus, to 
praise God for that kindness, and to discover in the metaphor of childbirth, a 
template for intimate relationship with God’"*” In the process, Leviticus Rabba 
displaces the mothers who actually give birth and replaces them with God 
as nurturer. For example, Leviticus Rabba 14.2 presents three parables in the 
name of R. Levi. In the first, R. Levi compares God’s intervention in childbirth 
to that of a man who deposits silver with another for safeguarding. Just as a 
man gives silver privately to another to guard and the latter returns it publicly 
as gold, so too humans entrust God with the whitest fluid in private and God 
returns perfect, fully formed human beings to them in public. In the second, 
R. Levi compares an embryo in the womb to a man in prison: just as an impris- 
oned man to whom no one pays attention is grateful to a person who lights a 
candle for him, so too the fetus feels grateful towards God for lighting a candle 
for him when it is in its mother’s womb. R. Levi continues the theme of the 
prison in the third parable: just as an imprisoned man is grateful when some- 
one comes and frees him, so too a fetus is grateful to God for freeing it from its 
mother’s womb.148 

That the displacement of the mother is not only a phenomenon of Leviticus 
Rabba but, as evidenced by the work of Charlotte Fonrobert on menstruation, 
part of a larger rabbinic cultural trend where women are displaced as authori- 
ties over their bodies!*9 illustrates the ways in which the movement from bib- 
lical law to rabbinic aggada is not simply a move from one literary genre to 
another but is tied to the formation of central ideologies of rabbinic culture. 
Indeed, Leviticus Rabba, by almost ignoring the details of the sacrificial cult of 
the book of Leviticus, can be understood as part of the larger rabbinic move- 
ment that locates Tora study rather than Temple at its center.!5° 


146 See Balberg, ‘Animalistic Gullet’; Jacobowitz, ‘Leviticus Rabbah’, 1-2; Stern, ‘Vayikra 
Rabbah and My Life in Midrash’, 32-36. 

147 Jacobowitz, ‘Leviticus Rabbah’, 120. See also Gwynn Kessler’s discussion of the ways in 
which Leviticus Rabba 14 engages in ‘the process of theorizing, and theologizing, procre- 
ation’, and emphasizes God’s primary role in procreation; Kessler, Conceiving Israel, go. 
Kessler’s work centers the fetus in rabbinic narratives rather than Leviticus Rabba itself. 

148 See Jacobowitz’s extensive analysis of this passage in Leviticus Rabbah’, 53-65. 

149 See in particular Fonrobert’s argument in her chapter “The Hermeneutics of Colors and 
Stains: The Rabbinic Science of Women’s Blood,” in Fonrobert, Menstrual Purity, 103-27. 

150 On this point and the larger historical context of Leviticus Rabba, see Visotzky, Golden 
Bells and Pomegranates, 1-4, 76-89. 
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Mira Balberg has proposed another ideology that exists in tandem with this 
more dominant voice in which Tora study and other rabbinic practices such as 
prayer, charity, and forms of asceticism act as substitutes for sacrifice. Balberg 
argues that Leviticus Rabba 3-4 reframes sacrifice ‘as the spiritual contrary of 
eating’, giving meaning to sacrifice in a late antique Mediterranean context 
in which eating was viewed with apprehension. Balberg writes, ‘The authors 
of the parashot both use the imagery of sacrifices to stress the value of self- 
denial, and deploy the rhetoric of the vilification of food to stress the value of 
sacrifices’5! Rabbinic Judaism thus conveys its ideologies through the inter- 
section of halakha and aggada.? 


Explicitly Legal Readings of Biblical Narrative 
Much as aggadic midrashim read biblical law as homily, the converse is also 
true: these midrashim read biblical narrative as an authoritative source for a 
particular law or as reflective of already established law. This point is inde- 
pendent of the chronological question of which came first, law or exegesis.153 
The very process of reading biblical narrative for law illustrates the ways in 
which rabbinic midrash, by linking story and law, simultaneously establishes 
behavioral norms and imbues them with meaning. James Boyd White theo- 
rizes this point in defining law as a rhetorical activity, a culture, and a language 
through which meaning and community are constituted.!54 Thus, post-Tannaic 
midrashim, while differentiating between categories of halakha and aggada, do 
not make a similar differentiation between biblical law and biblical narrative. 
Indeed, these midrashim utilize the same hermeneutical techniques in their 
analysis of biblical law as in their analysis of biblical narrative. While a system- 
atic investigation of the hermeneutic techniques applied to biblical law and 


151 Balberg, ‘Animalistic Gullet’, 221, 246. 

152 For another example of the way in which aggadic midrash conveys the (changing) ide- 
ologies of rabbinic Judaism, see Berkowitz, Defining Jewish Difference, 12-39. Berkowitz 
reads Leviticus Rabba 23's interpretation of Leviticus 18:3 (‘Like the practice of the land 
of Egypt, where you have dwelled, you should not practice, and like the practice of the 
land of Canaan to which I am bringing you, you should not practice, and in their laws you 
should not go’) as exploring the nature of Jewish difference. Berkowitz does not explicitly 
discuss questions of halakha and aggada here, but one might utilize her work to do so. 

153 Harris, How Do We Know This?, 3-5, makes a similar argument about halakhic midrash, 
which is that regardless of historical veracity, midrash halakha depicts law as emerging 
through scriptural exegesis. On the debate concerning whether law precedes exegesis 
or vice versa, see Halivni, Midrash, Mishnah, and Gemara; Lauterbach, ‘Midrash and 
Mishnah’; Urbach, ‘The Derasha as a Basis for Halakha’, and the full discussion of these 
works in chapter 3 of the current volume. 

154 White, Heracles’ Bow, x-xiii. 
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narrative across the Amoraic midrashic corpus remains a desideratum, Assaf 
Rosen-Zvi and Ishay Rosen-Zvi have begun such a project for Tannaic midrash. 
Examining the use of two terms in the Mekhilta de-R. Yishmael (ve-halo kevar 
neemar and magid) in both aggadic and halakhic sections, they argue that 
these terms function differently in halakhic and aggadic sections, thus pushing 
for a reexamination of the ways in which current research has tended to blur 
distinctions between halakha and aggada.!°5 

The similar vocabulary utilized in legal sections of Scripture and in nar- 
rative sections marks the narrative passages as open for legal interpretation. 
Drawing on words that appear both in the biblical story of the binding of Isaac 
and in sacrificial legal passages,” Genesis Rabba 56.6 interprets the verse, 
‘And Abraham sent out his hand and he took the knife (to slaughter his son)’ 
(Genesis 22:10) — a verse from the midst of the story of the binding of Isaac — as 
the basis for the law requiring that the knife used for everyday ritual slaughter 
be a movable object and not something that is permanently attached to the 
ground. Genesis Rabba 60.12 links Genesis 24:55 and 57 — from the story of 
Rebeka’s betrothal — to a number of laws: the seven-day mourning period; the 
twelve months given to a virgin after she is claimed (tevia)*’ to furnish her wed- 
ding trousseau; and the prohibition against marrying a fatherless girl against her 
will. In the first two cases, the midrash reads the story’s narrative as reflective 
of existing behavior; in the third the midrash reads Genesis 24:57 (‘They said, 
“Let us call the maiden [and ask her]”’) as the source for the law about mar- 
rying a fatherless girl. In both of these examples, that of the binding of Isaac 
and of Rebeka’s betrothal, the Genesis Rabba pericopes have parallels in the 
Babylonian Talmud, in bHul 16a and bKet 57b respectively.!58 The differences 


155 Rosen-Zvi— Rosen-Zvi, ‘Tannaitic Halakhah and Aggadic Methodology’. See also the 
earlier work of Yonah Fraenkel, who outlines preliminary similarities and differences 
between halakhic and aggadic midrash. Fraenkel, Darkhei ha-aggada ve-ha-midrash, 
487-92. 

156 See, for example, “lh (‘offer’, Genesis 22:3, 6, 7, 8, 13; Leviticus 1:3, 4, 17; 3:5, 4:7) and sh.h.t 
(‘slaughter’, Genesis 22:10; Leviticus 1:5, 1, 3:2). 

157 mKet 5:3 describes an intermediate stage, tevia, between the first and last stages of 
rabbinic marriage, known respectively as kiddushin/erusin (commonly translated as 
‘betrothal’) and nissuin (commonly translated as ‘marriage’). Although betrothal estab- 
lishes the groom’s exclusive sexual right to the bride, it does not mandate a time by which 
he must marry her. Once he has claimed her (mi-shetavah), if the bride is a virgin, the 
groom has up to twelve months to marry her; if she is a widow, he has thirty days. As 
Maimonides comments on this mishna (mKet 5:2), a man could betroth a woman and 
then wait ‘even ten years’ to claim her for marriage. 

158 bKet 57b focuses solely on the law of claiming (tevia). For additional instances of the 
phenomenon of locating rabbinic law in biblical narrative, see, for example Genesis 
Rabba 57.4, which derives the requirement for a mourner to rend his clothing from Job’s 
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between the Palestinian and Babylonian versions are instructive concerning 
a larger point about these post-Tannaic midrashim, which is that the ways in 
which these narratives are recast as law depends on a larger referential network 
of rabbinic midrash. In the case of the binding of Isaac, the citation and read- 
ing of Genesis 22:10 as law is connected to a larger universe of narratives that 
attempt to shift the deeply troubling and extraordinary story of child sacrifice to 
a text about normative law, specifically, the ritual slaughter of animals for food. 

At the same time, the sources occasionally express reservations about deriv- 
ing law from biblical narrative texts. A fuller citation and explanation of the 
parallel passages that propose to derive a point of halakha from the binding of 
Isaac illustrates this point: 


GenR 56.6159 

[a] And Abraham sent out his hand 
and took the knife (Gen 22:10). Rav 
said before Rabbi Hiyya Rabba in 
the name of Rabbi: ‘From where is it 
derived that ritual slaughter must be 
(performed) with a movable object? 
From here: And Abraham sent out, etc. 
(Gen 22:10)’. 

[b] If he said it to you from aggada, 


bHul 16a 

[a] Sat Rav behind Rabbi Hiyya and 
Rabbi Hiyya before Rabbi. And sat 
Rabbi and said: ‘From where is it 
derived that ritual slaughter must be 
(performed) with a detached object? 
As it is written: And he took the knife to 
slaughter (Gen 22:10)’. 


[b] Said Rav to Rabbi Hiyya: ‘What did 


then he retracted. But if he said it 
to you from authoritative tradition 


he say?’ 


(ulpan), then he did not retract. 
[c] He said to him: He said the letter 
vay written on a tree trunk. 
[d] But he said a verse! 
[e] The verse teaches us about the 
zealousness of Abraham. 


GenR 56.6 and bHul 16a both derive the law requiring the performance of rit- 
ual slaughter with a movable implement (such as a knife) from Genesis 22:10. 


similar behavior upon learning of the deaths of his children (Job 1:20); and Genesis 
Rabba 58.6, which cites Genesis 23:3 (And Abraham rose from burying his dead (Sarah) 
and spoke to the Hittites’) as the basis for an exemption from the recitation of the statu- 
tory Shema prayer for a person whose relative remains unburied. 

ed Theodor — Albeck (2:601—2). Although Ms Vatican 30 is commonly considered the best 
manuscript of Genesis Rabba, this pericope contains scribal errors. On Ms Vatican 30, see 
Lerner, ‘Works of Aggadic Midrash’, 161; Sokoloff, introduction to Midrash Bereshit Rabba; 
idem, ‘Major Manuscripts of Genesis Rabbah’. 


159 
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Both texts also question the veracity of the derivation. Genesis Rabba utilizes 
particularly Palestinian terminology to express its doubt: aggada — homileti- 
cal exposition — and ulpan — learning or instruction in the halakhic tradition.!©° 
The Bavli utilizes specifically Babylonian terminology to express its rejection 
of Rabbi's position: ‘He said the letter vav written on a tree trunk. That is, 
Rabbi is incorrect in deriving the requirement for a movable implement from 
Genesis 22:10.!6! Like Genesis Rabba, the Bavli indicates that law should come 
from legal teaching and not homiletical derivation. However, the Bavli also 
moves a step further and presents an alternative moral reading of Genesis 22:10: 
the verse does not teach a law but rather provides an ethical exhortation about 
the proper way in which a person should perform commandments — zealously. 
This moral reading of Genesis 22:10 should not be understood as reinforcing a 
strict dichotomy between aggada and halakha; rather, as an instruction about 
how to carry out law it should be viewed as another example of the ways in 
which halakha and aggada are better understood as changing points on a 
spectrum. While these texts express doubt over the derivation of law about 
everyday ritual slaughter from this one verse, their willingness to entertain the 
possibility of doing so illustrates the ways in which the discourses of law and 
narrative are closely related. 

Finally, while sacrifice is a trope in Palestinian and Babylonian retellings 
of the binding of Isaac, Abraham’s zealousness appears only in Babylonian 
Amoraic literature and not Palestinian.!®2 We should not attribute differences 
between the earlier Genesis Rabba and later Bavli texts solely to redactional 
chronology, but rather notice the ways in which these two overlapping read- 
ings of Genesis 22:10 are tied to larger interpretive webs. Attention not only to 
the fact of law but to the specific details within textual parallels can alert us to 
the differing narrative worlds of Palestinian and Babylonian texts.!63 Further 


160 See Sokoloff, DJBA, ulpan. The terms ulpan and aggada are found together three times, all 
in Palestinian literature: Genesis Rabba 56.6, yYev 12:6, and in some manuscript versions 
of Genesis Rabba 81.2. Another terminological counterpart of ulpan in Palestinian litera- 
ture is dea, knowledge derived through one’s own reason. Frankel, Mevo ha-yerushalmi, 16, 
min ulpan. 

161 This phrase appears only here and bZev 19b. I follow Rashi’s understanding, s.v. amar lei 
vay dikhtiv a-ufta ka-amar. Sokoloff, DJBA, meaning ‘uncertain’. 

162 The trope of Abraham’s zealousness is found in Tannaic midrash. See Sifra tazria 1:3, 
which, while permitting circumcision to take place during the entire day, also lauds 
Abraham as a behavioral exemplar with his zealousness to perform commandments as 
soon as possible. The midrash cites Genesis 22:3, ‘Abraham rose early in the morning and 
saddled his donkey’ as a prooftext. 

163 Later Palestinian midrashim do refer to the trope of Abraham’s zealousness. See Tanhuma 
shelah 27 (ed Buber, p72) and the version in the even later NumR shelah 17:2. Attention to 
the disappearance and reappearance of this trope — and others like it — has the potential 
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systematic scholarly attention to legal readings of narrative, and in particular 
legal readings of Genesis — the book of the Pentateuch with the least explicit 
law — will enable us to better understand the ways in which midrash partici- 
pates not only in the process of remaking Scripture into a rabbinic text but 
also, and more specifically, into a rabbinic legal document.16* 


Aggadic Passages That Assume Rabbinic Halakha 

In the previous category, midrash remade biblical narrative into law; in this 
category, aggadic passages assume halakha. That is, the midrashic pericope 
depends not on a new proposition of law but rather upon an assumption of 
extant rabbinic law. This assumption applies to the character of God as much 
as to human actors. Genesis Rabba 11.5, for example, describes God as obey- 
ing rabbinic Sabbath laws.!®> Genesis Rabba 64.3, in explaining why God com- 
mands Isaac to remain in Canaan instead of journeying to Egypt, relies on the 
mishnaic laws surrounding the burnt offering (ola): 


Dwell in this land (Gen 26:3). Said Rabbi Hoshaya: ‘You are an unblem- 
ished burnt offering (ola temima). Just as an unblemished burnt offering, 
if it went outside the curtains, it would be unfit (for sacrifice), so too you, 
if you go out (from the land of Canaan) you will be unfit’!66 


Mishna Zevahim 5:4 categorizes the ola as the highest form of sacrifice, or the 
holy of holies (kodshei kadashim); sacrifices of this type must be eaten within 
the Temple enclosure, a space delineated by curtains (mZev 14:4). By framing 
God’s command through rabbinic sacrificial law, this pericope establishes a 


to further our knowledge about the literary and ideological relationships between these 
works, 

164 Scholarship on legal readings of Genesis in the midrashic corpus is limited and has 
focused on single verses or narrative pericopes. For a book-length study that explores 
legal and aggadic readings of Genesis 1:28 see Cohen, Be Fertile and Increase. While 
Cohen devotes one chapter to aggadic readings and another to legal readings, reinforcing 
a dichotomy of genres, he nevertheless demonstrates how this range of interpretations 
results in a reframing of God’s blessing of Adam and Eve, the first parents, as an exclusive 
Jewish covenant with God. See also Lieve Teugels, Bible and Midrash, 194-207 on Genesis 
Rabba 60.5 which links a mishnaic law about the differing ketuba (marriage contract) 
amounts for a female with or without an intact hymen to Genesis 24:16. 

165 For an overview of rabbinic ideas about God’s fulfillment and violation of rabbinic law, 
see D. Weiss, Pious Irreverence, 155-60. Although one might read Weiss’s work through 
the lens of halakha and aggada, Weiss himself (much like Berkowitz in Defining Jewish 
Difference) does not do so. Rather, he defines the book as a corrective to the dearth of 
scholarship on rabbinic theology. Weiss, Pious Irreverence, 16. 

166 Ms Vatican 30. See also ed Theodor — Albeck 2:702. 
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correspondence between the laws of animal Temple sacrifice, the land of 
Canaan, and the person of Isaac. Because Abraham once offered Isaac as an ola 
(Gen 22:6-10),!6” the rabbinic laws of sacrifice now apply to his person. With 
Canaan figured as the Temple, Isaac the ofa must remain within its borders.168 
Note that this passage does not offer any new law but explains the narrative of 
Genesis 26 through extant halakha. 

As a subcategory of this phenomenon, we may consider midrashim that 
weave together a number of biblical narratives and refer to a particular halakha 
as an explanation of the chosen text. Tanhuma mi-kets 6 (printed edition), for 
example, utilizes the rabbinic designation of an eda, or assembly, as consisting 
of ten individuals, in order to explain why ten of Joseph's brothers journey to 
Egypt to find relief from famine.!6° The midrash explains that ten people have 
the power to ward off suffering, offering as a first proof the story of Abraham’s 
argument for God’s mercy with the city of Sodom and then Abraham's conten- 
tion that if God finds even ten righteous people there, God should refrain from 
destroying the city (Gen 18:32). Ten, the midrash goes on to explain, has a par- 
ticular significance because a group of ten is considered an assembly (eda). For 
proof the midrash offers two more verses, Numbers 14:27 (from the story of the 
ten spies sent to scout out the Land of Israel) and Psalms 82:1. As a compilation 
of earlier traditions, Tanhuma weaves together a number of Amoraic traditions 
into a new composition, one that refers to established law as it joins together a 
number of biblical narratives to explain the story of Joseph’s brothers.!”° As in 
the previous category, much systematic work remains to be done to track this 
phenomenon among the different midrashim, delineating the different genres 
of interpretive style and content. 


Aggadic Passages That Answer a Question about Rabbinic Law 
The genre of Tanhuma-Yelamdenu midrashim includes the two editions of 
the Tanhuma (printed edition and Buber edition) as well as large sections of 
Exodus Rabba, Numbers Rabba, Deuteronomy Rabba, and Pesikta Rabbati.!7! 


167 Genesis 22:6-7 both use the noun ‘LA (burnt offering) to describe Abraham's actions. 

168 Fora fuller discussion of this passage as well as other midrashim that frame the binding 
of Isaac as falling within rabbinic sacrificial law, see Kanarek, Biblical Narrative, 54-56. 

169 Onan eda consisting of ten individuals, see for example mSan 1:6-7, tSan 3:7; ySan 1:6, 
19c; yBer 7:3, 1c; yYMeg 4:3, 75b; bSan 74b; bBer 21b; bMeg 23b. Only the Yerushalmi tradi- 
tions refer to Joseph’s brothers. For a fuller discussion, see Kanarek, Biblical Narrative, 
139-73. 

170 These earlier traditions are likely reflected in ySan 1:6, 19c; yBer 7:3; 1c; yMeg 4:3, 75b, and 
possibly mAv 3:6. 

171 On the Tanhuma-Yelamdenu genre see Elbaum, ‘From Sermon to Story’, 98; Strack -— 
Stemberger, Introduction to the Talmud and Midrash, 302-6. For an excellent overview 
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Midrashim within works of this genre typically begin with a halakhic ques- 
tion, phrased yelamdenu rabbenu (‘Let our master teach us’), followed by a 
lengthy homily.!”2 While these halakhic questions may appear only as rhetori- 
cal devices that serve to introduce the aggadic homily that follows, attention to 
the literary connections between halakha and homily often reveals a thematic 
link between halakhic question and lectionary reading. Tanhuma va-era 4 
(printed edition) opens with the verse, ‘When Pharaoh speaks to you (and says, 
“Produce your marvel’, you shall say to Aaron, “Take your rod and cast it down 
before Pharaoh”. It shall turn into a snake’) (Exod 7:9),!”3 followed by a halakhic 
question (yelamdenu rabbenu): If a person is reciting the standing prayer,!’4 
and a snake bites him, may he stop praying? The answer that follows connects 
this question to mBer 5:1 (a person should not cease praying to respond to a 
king’s greeting or even to remove a snake wrapped around his heel),!”> a story 
about the miraculous power of Rabbi Hanina ben Dosa to survive a snake bite,!”6 
and a comparison between the state-power of Pharaoh and the behavior of a 
snake. The midrash interprets God’s command to Moses as a warning about 
Pharaoh’s nature: much as a snake is crooked, so too is Pharaoh. The rod that 
Aaron will cast down and that will turn into a snake will warn Pharaoh that he 
will die by that staff!”” The halakhic question functions as an introduction to a 
commentary on state power, the corruption of Pharaoh, and an explanation of 
why Aaron’s rod will turn into a snake specifically. 

Much systematic work remains to be done to deepen our under- 
standing of the connections between halakhic questions and aggada in 


of scholarship on Tanhuma-Yelamdentu literature, see Bregman, Tanhuma-Yelammedenu 
Literature, 3-19. According to Bregman, the earliest stratum of the Tanhuma-Yelamdenu 
genre likely stems from the fifth century CE, although the majority appears to have been 
redacted in the sixth and seventh centuries. Bregman, Tanhuma-Yelammedenu, *5. On 
Tanhuma-Yelamdenu as marking the beginning of rabbinic ‘rewritten Bible’, that is, its 
tendency ‘to re-narrate the Bible, blending together biblical verses and interpretation’, see 
D. Weiss, Pious Irreverence, 13. 

172 Hirshman, ‘Aggadic Midrash’, 117. 

173 Translation based on NJPs. 

174 This prayer comes to be known as the Amida. 

175 Note that this mishna does not fully answer the question. The mishna describes a sce- 
nario where the snake has not yet bitten the praying person, although that is the likely 
assumption as it is wrapped around the person’s heel. On this point, see Kensky, ‘New 
Light on Midrash Yelammdenu, 48. 

176 In printed Tanhuma, TY, which Jastrow defines as a wild ass or lizard. In the Geniza 
fragment (Cambridge, Ts C146), WNN. For the Geniza fragment, see Bregman, Tanhuma- 
Yelammedenu, 295, and his translation on 7*—9*. See the versions of this story in tBer 3:20; 
yBer 5:1, 9a; bBer 33a. 

177 For this theme, see also the version in Exodus Rabba 9. 
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Tanhuma-Yelamdenu midrashim. Three desiderata of scholarship in this area 
are: (1) a cataloguing of those midrashim that demonstrate a strong connec- 
tion between halakhic question and biblical verse; (2) an investigation into 
similarities and differences of this phenomenon in the various works that 
make up the Tanhuma-Yelamdenu corpus; and (3) a consideration of the ways 
in which these halakhic and aggadic traditions rewrite similar traditions that 
appear in earlier rabbinic compilations. 


Further Scholarly Desiderata 

In truth, scholarly work on the subject of halakha and aggada in post-Tannaic 
midrashim is in its infancy; much work remains to be done. On a more techni- 
cal level, biblical narrative verses that are used in halakhic contexts need to be 
catalogued, as do legal verses used for narrative. In addition, it would be help- 
ful to know if particular verses are cited more often than others, or if a particu- 
lar book is utilized with greater frequency.!”8 Shalom Albeck and Dov Heller 
have catalogued some of the halakhot found in Genesis Rabba and Shlomo 
Buber has catalogued halakhic questions in the Tanhuma-Yelamdenu corpus, 
but the same remains to be done for the other major post-Tannaic midrashim.!”9 
On the literary level, the four paradigms listed above need to be investigated 
more fully. Likely, there are also more typologies that need to be added. One 
particularly fruitful area of research for the application of the lens of halakha 
and aggada is the exegetical narrative, a literary genre mainly of Genesis Rabba 
on which there is already significant research.!®° In addition, topics that schol- 
ars have already investigated through the lens of Tannaic — and thus primar- 
ily halakhic — literature, should be examined more thoroughly in Amoraic 
midrashim.!*! Such perspectives would enrich our understanding not only of 
post-Tannaic midrashic literary compilations but also of the development of 
rabbinic culture. 


178 Michael Satlow proposed a similar project for the Bavli. His initial stab at tracking Bible 
verses can be found at https://thetalmud.blog/2012/03/04/the-bible-in-the-bavli-some 
-first-numbers-guest-post-by-michael-satlow/. 

179 See GenR 3.78-80 (ed Albeck); Buber, introduction to Tanhuma Buber; and Heller, 
‘Halakha me-ein aggada’, 7-9. Albeck adds in a footnote that instances in which a midrash 
only touches on a matter of halakha are not cited in this index of halakhot but rather in 
the topical index. He does not define the difference between a halakha and a matter that 
touches on a halakha. 

180 See, for example, Meir, Darshanic Story in Genesis Rabbah; Levinson, ‘Composition and 
Transmission’; idem, Twice Told Tale. 

181 One such example is capital punishment. See, for example, Berkowitz, Execution and 
Invention; Halbertal, Interpretive Revolutions; and Lorberbaum, In God’s Image. Devora 
Steinmetz’s work focuses on the Bavli. See Steinmetz, Punishment and Freedom. 
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General Conclusion 

In post-Tannaic rabbinic literature, the terms ‘halakha’ and ‘aggada’ are neither 
oppositional nor mutually exclusive. This fact has led scholars to reconceive 
and even deconstruct the rigid dichotomization that characterized Geonic and 
medieval understandings of the pair, and to theorize anew the complex and 
dialogical relationship between these categories. Armed with a more fluid con- 
ception of halakha and aggada, and a deeper understanding of their interac- 
tion, interpenetration, and mutual influences, scholars have made enormous 
advances in uncovering the circumstances and motivations for the inclusion of 
aggadic material in the Talmuds on the one hand and halakhic material in the 
post-Tannaic midrash collections on the other. These advances have, in turn, 
opened a window onto the extraordinarily varied roles played by halakha and 
aggada, each in relation to the other, and deepened our understanding of the 
rabbinic weltanschauung. 
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CHAPTER 12 


Resources for the Critical Study of Rabbinic 
Literature in the Twenty-First Century 


Shai Secunda 


Since the nineteenth century, rabbinic literature has been the focus of intense 
philological research.! One of the primary tasks of talmudic philology is the col- 
lection and collation of manuscripts and other medieval witnesses with the goal 
of reconstructing the original text or — according to a growing consensus that has 
denied the existence of a single textual parent — in order to compare relatively 
early versions of the text. Given the compilatory nature of rabbinic literature, 
talmudic philology also includes the identification and comparison of parallel 
passages preserved within the larger corpus, as well as higher critical practices 
aimed at unraveling and understanding the interrelations between the discreet 
elements within a given passage. Of course, lexicography and other forms of lin- 
guistic research also constitute an important component of talmudic philology. 

Alongside the remarkable and diverse evolution of innovative approaches to 
rabbinic literature over the last decades described in this volume, including, for 
example, gender studies, and legal and literary theories, philology has remained 
central to the field. And while philology is a conservative undertaking by nature, 
talmudic philology has also seen development of its own, thanks in no small 
part to the digital revolution, which has inaugurated new, computerized, modes 
of textual analysis, and novel types of digitally driven visualizations. This chap- 
ter briefly presents introductions, new editions, and tools for engaging in textual 
analysis of rabbinic literature in the present digital moment. 


Guides and Introductions 


The last decades have seen a proliferation of guides and introductions to rab- 
binic literature, including discussions of squarely philological matters. This 


1 Fora brief account of critical research on rabbinic manuscripts since the nineteenth century, 
see the introductory essays collected in Sussmann, Thesaurus, partially rendered in English 
in Reif, ‘Some Reflections’. The boundaries of what is included within the rubric of talmudic 
philology and what is deemed non-philological research is peculiar to the field and is itself 
deserving of critical study. See Vidas ‘Talmudic Philology’. 
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of course includes the two-part Literature of the Sages in the CRINT series 
in which the present volume also appears. Some twenty-five years after its 
English publication, the eighth edition of Gunter Stemberger’s Introduction to 
the Talmud and Midrash, with its surveys of manuscript evidence and essential 
findings for rabbinic literature, remains a valuable tool for undertaking philo- 
logical research.” There also are valuable introductions to be found in select 
chapters of collections dedicated to late ancient Jewish literature and history, 
particularly the fourth volume of the Cambridge History of Judaism,’ although 
featuring no explicit engagement with philology. Likewise, Oxford University 
Press’s Handbook of Jewish Literature from Late Antiquity* is useful for orienting 
students in the basics of studying rabbinic texts. Some of the most up-to-date 
introductions are currently available only in Hebrew. There is the two-volume 
Classic Rabbinic Literature of Eretz Israel: Introductions and Studies, which con- 
stitutes a worthwhile collection of Hebrew-language essays with critical essays 
of philological import, some of which are newly researched while others pres- 
ent a summation of previous scholarship.> The Open University of Israel has 
published two excellent coursebooks of relevance, namely, Mira Balberg’s 
Gateway to Rabbinic Literature, which is a highly accessible account of all the 
major works of rabbinic literature and the current methods of studying them, 
and Ishay Rosen-Zvi’s Between Mishnah and Midrash: The Birth of Rabbinic 
Literature, which is the most up-to-date and methodologically sophisti- 
cated introduction to Tannaic literature. Finally, a helpful pedagogic tool for 
beginning students in academic Talmud is Joshua Kulp and Jason Rogoff’s 
Reconstructing the Talmud, which presents essays that exemplify different 
methods in the study of the Babylonian Talmud, particularly source criticism. 


Recent Translations 


In the years since the publication of the first CRINT volumes, a number of 
translations of classic rabbinic texts have been published by academic presses. 


2 Stemberger, Introduction to the Talmud and Midrash. Some of the earlier editions of this work 
self-deprecatingly gave full co-author status to H. Strack, the great German Orientalist whose 
Einleitung in den Talmud constituted the template of the first edition of Strack — Stemberger, 
Einleitung in Talmud und Midrasch. In 201, Stemberger released a slightly updated ninth edi- 
tion which has not yet been translated into English. 

3 Katz, Cambridge History of Judaism. 

4 Ben-Eliyahu — Cohn - Millar, Handbook of Jewish Literature. 

5 Kahana et al. (eds), Classic Rabbinic Literature. Some chapters are based on their authoyr’s 
contribution to the 2006 edition of the Literature of the Sages, while other chapters are 
entirely new. 
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These include English translations of individual rabbinic works, such as 
W.D. Nelson’s rendition of Mekhilta de-Rabbi Shimon bar Yohai, R. Ulmer’s 
bi-lingual edition of Pesikta Rabbati, and L. Teugels’s The Meshalim in the 
Mekhiltot, which translates the parables in the Tannaic midrashim on Exodus. 
New German translations of rabbinic works include H-J. Becker’s translation 
of Avot de-Rabbi Natan B, G. Stemberger’s Mekhilta de-Rabbi Jishma‘el, and 
Alexander Dubrau’s Der Midrasch Sifre Zuta. 

A few larger translation projects have come to fruition and, sometimes, com- 
pletion. This includes the completion of the publishing house Mohr Siebeck’s 
Ubersetzung des Talmud Yerushalmi, whose first volume appeared in 1975. 
Since 2006, tractates Orla, Bikkurim, Taaniyot, Ketubbot, Gittin, Nazir, and 
Nidda have appeared in print. An English translation of the entire Yerushalmi 
by H. Guggenheimer is now complete in eighteen volumes. Finally, a major 
new translation of the Mishna by a team of scholars is expected to be pub- 
lished by Oxford University Press. 


Language 


The years leading up to and following the turn of the twenty-first century also 
saw the successful publication of a number of dictionaries and lexicons that 
have become standard research tools in the field. This includes a pair of dic- 
tionaries for late antique rabbinic literature by Michael Sokoloff: A Dictionary 
of Jewish Palestinian Aramaic of the Byzantine Period, and A Dictionary of 
Jewish Babylonian Aramaic of the Talmudic and Geonic Periods. Sokoloff’s dic- 
tionaries are a major improvement over earlier modern dictionaries of tal- 
mudic literature, especially Marcus Jastrow’s widely consulted Dictionary of 
the Targumim, the Talmud Babli and Yerushalmi, and the Midrashic Literature 
with an Index of Scriptural Quotations. Sokoloff’s dictionary is based on tex- 
tual witnesses that are seen as more reliable than the printed editions relied 
upon by earlier dictionaries. Notably, his work is engaged with up-to-date 
research on languages relevant to the study of rabbinic literature, includ- 
ing Syriac, Mandaic, and other dialects of Middle Aramaic, Greek, Latin, and 
Persian. Moreover, Sokoloff’s work is also based on Jewish Aramaic corpora 
previously unknown or un-consulted by others, such as the Aramaic incan- 
tation bowls. Usefully, Sokoloff’s entries often offer a basic bibliography, and 
copious indices. 

Recent years have also seen the publication of two lexicons devoted to the 
Yerushalmi: Moshe Assis’s comprehensive multivolume Concordance of Amoraic 
Terms, Expressions and Phrases in the Yerushalmi, which lists the occurrences 
of Hebrew and Aramaic Amoraic terminology, with a particular focus on 


624 SECUNDA 


technical meanings; and Leib Moskovitz’s meticulous Terminology of the 
Yerushalmi: Studies in the Terminology of the Amoraic Dialectic, which, while 
not aiming for comprehensiveness, devotes significant space to the philologi- 
cal discussion of each term, as well as considerable bibliography. 

The field has also benefited from the publication of new grammars. Miguel 
Pérez Fernandez’s An Introductory Grammar of Rabbinic Hebrew presents 
a course of study for learning rabbinic Hebrew grammar. Also useful for 
understanding Rabbinic Hebrew is the Encyclopedia of Hebrew Language and 
Linguistics, which contains numerous articles that ground the critical study of 
rabbinic texts in up-to-date linguistic research. 

Two new studies of Babylonian Jewish Aramaic are explicitly based upon 
the manuscript evidence and include enlightening debate about which man- 
uscripts should be used to reconstruct the grammar of Babylonian Jewish 
Aramaic. Elitzur Bar-Asher Siegal’s Introduction to the Grammar of Jewish 
Babylonian Aramaic is structured as a standard, comprehensive grammar 
of the language as preserved across our diverse textual witnesses. Matthew 
Morgenstern’s Studies in Jewish Babylonian Aramaic: Based upon Early Eastern 
Manuscripts is, as the title makes explicit, a group of studies that clarifies 
certain aspects of the language and the tools by which it is reconstructed. 
The collection emphasizes the value of a small set of so-called ‘eastern’ 
manuscripts of the Talmud, against that of central and western European 
and Yemenite witnesses, for reconstructing the original rabbinic dialect of 
Eastern Aramaic. 

Alongside these published works are digital lexicographical works-in-progress. 
The Comprehensive Aramaic Lexicon (http://cal-huc.edu/) housed at Hebrew 
Union College and edited by Stephen A. Kaufman, comprises a sizable lexi- 
con, a growing lexically tagged textual corpus and bibliographic database, 
and a number of research tools, including a concordance and a module that 
displays Aramaic translations of biblical verses; Maagarim (https://maagarim. 
hebrew-academy.org.il/), the online platform of the Academy of the Hebrew 
Language’s Historical Dictionary Project, presents Hebrew texts, including rab- 
binic texts, in which each Hebrew word is tagged for linguistic analysis. Serving 
as an indispensable platform for studying the development of the Hebrew lan- 
guage, its powerful search function allows for the collection of all occurrences 
of Hebrew lemma, filtered according to grammatical criteria, chronological 
stage, and more. 

Just as important for philological research are the documents and accom- 
panying information included within Maagarim’s databases. The texts have 
been transcribed from ‘good’ medieval manuscripts, preselected according to 
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linguistic criteria, and minimally punctuated.” Additional data about each 
compilation, including a proposed timeline of when the work is thought to 
have been composed, the number of words in the composition, information 
about the manuscripts, and other bibliographical discussion, are also included 
in the database. 


Digital Corpora 


These databases, and many of the lexicographic projects mentioned thus far, 
were made possible thanks to developments in computing that have taken 
place over the last half century. The digitization of rabbinic texts signals a revo- 
lutionary shift in the history of the Jewish book that is on par with the Jewish 
adoption of the codex in the Middle Ages and the early modern invention of 
the printing press.® 

Perhaps the best-known digitization endeavor in the study of rabbinic liter- 
ature is the Bar-Ilan Respona project, which dates back to research conducted 
in the 1960s by the Israeli mathematician Aviezri Fraenkel at the Weitzman 
Institute in Israel. Rather than using a subject-based retrieval system to aid 
scholars of rabbinic responsa literature, Fraenkel’s innovation was to feed the 
entire corpus into the computer and then build limitless modes of accessing 
the information tailored to the users’ particular needs and interests. Since 
then, the project has expanded well beyond the corpus of medieval and mod- 
ern responsa literature to include much of the traditional Jewish bookshelf, 
including classical rabbinic literature.9 

It has also spawned a number of similar digitization initiatives, which have 
been helpful for the academic study of rabbinic texts. Sefaria (https://www 


6 Fora description and critique of the method used for selecting manuscripts of the Babylonian 
Talmud, see Bar-Asher Siegal, ‘Reconsidering the Study of Jewish Babylonian Aramaic’, and 
idem, ‘Central Issues in Jewish Babylonian Aramaic Grammar’. 

7 The publishing arm of the Historical Dictionary Project has published what has become the 
standard edition of the Palestinian Talmud: Talmud Yerushalmi According to Ms. Or. 4720, 
based on the single complete manuscript of this work; and has cooperated in the publica- 
tion of all the Geniza fragments of this work in Sussmann, Ginzei ha-Yerushalmi. They have 
likewise produced a multivolume edition of the Mishna transcribed from Ms A50 in the 
Kaufmann collection held in the library of the Hungarian Academy of Sciences in Budapest 
(thus far, two volumes comprising four mishnaic orders, Zeraim to Nezikin, have been pub- 
lished): Bar-Asher, Mishnah: Kaufmann manuscript A50. 

8 For some relatively early discussion, see Friedman, ‘Transmission’. 

9 Marienberg-Milikowsky, ‘Digital Research of Jewish Texts’. 
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.sefaria.org.il/texts) is a user-friendly site designed to provide quick access 
to traditional Jewish texts, including the entire corpus of rabbinic literature. 
Reliance on printed editions and in some cases crowd-sourced translations 
due to copyright restrictions on standard academic translations means that the 
site has limited utility for some kinds of scholarly research. At the same time, 
it should be noted that Sefaria has generously provided their data to digital 
humanists for projects that do not require ‘better’ textual traditions. Another 
site that is of some use to researchers of rabbinic texts is Alhatorah (https:// 
alhatorah.org/), which has built a platform for studying the Talmud with its 
medieval commentarial traditions, and which has, commendably, taken care 
to select good editions of many of the texts in its digital archive. 

On this point we should also note that the growth of major online librar- 
ies of Judaica, such as HebrewBooks (https://hebrewbooks.org/) and Otzar 
HaHochma (https://www.otzarorg), greatly increases access to medieval Talmud 
commentaries and other books valuable for engaging in talmudic philology. 
Mention should also be made of digitized corpora of materials directly rel- 
evant to the study of rabbinic literature, in particular Inscriptions of Israel/ 
Palestine (https://library.brown.edu/iip/index/), a Brown University site directed 
by Michael Satlow. This website presents transcriptions, images, and biblio- 
graphic data of a growing number of inscriptions of relevance to rabbinics 
research, including epigraphical references to ‘rabbis’. 

Over the last decades, scholars have taken advantage of digitization to 
ease the study of multiple rabbinic manuscripts and other witnesses of indi- 
vidual compilations. Moshe Pinchuk has built a website providing access to 
medieval testimonia to the Yerushalmi (https://yerushalmidb.com/). The site 
also contains a bibliographic database of scholarly literature. The Schechter 
Institute of Jewish Studies has electronically published synoptic editions of 
a growing number of Amoraic midrashim (https://schechter.ac.il/research 
-center/midrash/). Bar-Ilan University hosts a website presenting a complete 
synopsis of the versions preserved in manuscripts of Leviticus Rabba (https:// 
www.biu.ac.il/JS/midrash/VR/). Another, previously independent Bar-Ilan proj- 
ect presents texts transcribed from medieval manuscripts of Tannaic litera- 
ture (https://www.biu.ac.il/JS/tannaim/). The latter endeavor is now part of 
the Saul and Evelyn Henkind Talmud Text Database of the Saul Lieberman 
Institute of Talmud Research of the Jewish Theological Seminary of America 
(https://www.lieberman-institute.com/), which is best known for its ambitious 
attempt to build a complete platform for the study of the Babylonian Talmud, 
including all surviving manuscripts, manuscript fragments, and early printings 
of the Bavli, as well as a bibliography of scholarship written on talmudic, and 
other rabbinic, passages. 


RESOURCES FOR CRITICAL STUDY OF RABBINIC LITERATURE 627 


Until recently, scholars had to manually manipulate the transcriptions of 
witnesses in order to build synopses for the comparative study of textual 
variants. The Henkind Database now includes a growing number of synop- 
ses of chapters of the Bavli. Alongside this database, the Friedberg Project 
for Talmud Variants, also known as Hachi Garsinan (https://bavli.genizah 
.org/) has built a very powerful platform that presents dynamic synopses of 
the surviving witnesses on every page of the Talmud. The website also offers 
access to images, cataloging, and bibliographic data of many of the wit- 
nesses, and easy access to R.N.N. Rabbinovicz’s pioneering Dikdukei sofrim, 
originally published from 1867-1897, along with Yaacov Sussmann’s compre- 
hensive Thesaurus of Talmudic Manuscripts. The Thesaurus is the result of 
a decades-long comprehensive mapping of every relevant manuscript and 
manuscript fragment that has been located to date. The material descrip- 
tions of each manuscript, and the substantial indexes included in the vol- 
ume, are also crucial for reconstructing the understudied material history of 
rabbinic literature. 

The written account contained in the Thesaurus should be used in tandem 
with a pair of remarkable websites that provide access to quality images of 
the original manuscripts and fragments, and accompanying bibliographical 
data. First is the site of the Friedberg Jewish Manuscript Society (https://fjms 
.genizah.org/), which is the parent website of the Project for Talmud Variants, 
and whose aim is to digitally catalog all the fragments from the Cairo Geniza, 
including fragments witnessing rabbinic compilations. The second is Ktiv 
(https://web.nli.org.il/sites/nlis/en/manuscript), dubbed an International Col- 
lection of Digitized Hebrew Manuscripts, which is also cosponsored by the 
Friedberg Society and the National Library of Israel, and which aims to be 
the most comprehensive catalog of Hebrew manuscripts in the world, includ- 
ing rabbinic manuscripts. Ktiv is the new, digital phase of the Institute for 
Microfilmed Hebrew Manuscripts at the National Library of Israel, and builds 
on decades of its intense bibliographical work, including valuable paleograph- 
ical assessments of the provenance of the manuscripts. 


Critical Editions 


These digital developments, coupled with old-fashioned philological work, 
have led to a notable increase in critical editions of rabbinic compilations. 
There has been some movement towards producing born-digital editions of 
rabbinic texts, though for the time being, Hayim Lapin and Daniel Stékl Ben 
Ezra’s Digital Mishnah Project (https://editions.erabbinica.org/) is the only 
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full-fledged example of such an endeavor, and it is still in process.!° There are 
also new physical critical editions accompanied by digital synopses online, par- 
ticularly the aforementioned Schechter Institute Midrash Project, which has, 
in this way, published critical editions of Esther Rabba,” Ecclesiastes Rabba,!” 
Midrash Shmuel, and Midrash Hadash,"* and digitally published synopses on 
the project website (https://schechter.ac.il/research-center/midrash/). More 
midrashic compilations, including Canticles and Lamentations Rabba, are on 
the docket, and are expected to be published in the coming years. 

As if in response to a long-standing problematic dearth of critical editions 
of rabbinic texts, in recent years there have been a notable number of publica- 
tions of rabbinic compilations. For early rabbinic literature, we now have an 
edition and commentary on Megillat Taanit and its Scholion — the old rab- 
binic festal list and late antique commentary,’ and the same for the rabbinic 
chronography Seder Olam.!® Menahem Kahana’s work on halakhic midrashim 
has led to a multivolume edition and commentary on Sifrei Numbers,” a sec- 
tion of the Mekhilta,!* and a pioneering recovery and reconstruction of Sifrei 
Deuteronomy Zuta.!9 Some eight chapters of the Babylonian Talmud have 
been published by Shamma Friedman’s Society for the Interpretation of the 
Talmud, consisting of critical work on the talmudic text inspired by Friedman’s 
method.?° There are a growing number of doctoral dissertations, especially out 
of Bar-Ilan University, that present critical editions of talmudic chapters and 
other rabbinic compilations. Most of these remain unpublished, though spe- 
cial mention should be made of a recent, exemplary Hebrew University dis- 
sertation on the Psiqata of the Ten Commandments.?! 


10 Lapin, ‘Towards’. 

11 Tabory — Atzmon, Esther Rabbah. 

12  Hirshman, Midrash Kohelet Rabbah 1-6. 

13 Lifshitz, Midrash Shmuel. 

14 Vachman, Midrash hadash al ha-tora. 

15 Noam, Megillat Taanit. 

16 Milikowsky, Seder Olam. 

17 Kahana, Sifre on Numbers. 

18 Kahana, Two Mekhiltot on the Amalek Portion. 

19 Kahana, Sifre Zuta on Deuteronomy. 

20 Amit, BT Pesahim, chapter IV; Ba‘adani, BT Sanhedrin, chapter V; Benovitz, BT Berakhot, 
chapter I; idem, BT Sukkah, chapters IV-V; idem, BT Berakhot, chapter VI; idem, BT Bava 
Batra, chapter IIT; Stollman, BT Eruvin, chapter X; Wald,, BT Shabbat, chapter VI. 

21 Efrati, ‘Psiqata of Ten Commandments. 
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No doubt, digital technologies have considerably sped up and enhanced such 
primary tasks of Talmud philology as lexicography and the collation of tex- 
tual variants. Arguably, the greatest significance of the digital age for rabbinics 
will go beyond helping scholars answer old questions faster and better, and 
enable them to ask new sorts of research queries. Rabbinics research based 
on machine learning and natural-language processing is still in its infancy, but 
the possibilities presented by digitally aided macroanalysis are beginning to 
present themselves. 

Feeding considerable amounts of data to computers allows the technologies 
to evolve in their processing abilities. This is true, for example, with the project 
Sofer Mahir (https://www.openedition.org/25772?lang=en), which applies an 
HTR (handwritten text recognition) pipeline to the major manuscripts of the 
classical compositions of the Tannaic period of rabbinic Judaism. Another such 
promising area is the study of poetics aided by ‘distance reading’** Similarly, 
initial research done on the comparative size of rabbinic compilations exem- 
plifies how such data-crunching research can correct incorrect assumptions, 
solve old problems, and also point in new directions.23 An excellent illustra- 
tion is Michael Satlow and Michael Sperling’s exciting work on the rabbinic 
citation network.?+ 

Finally, it is worth noting that the dawn of the digital age points towards 
more collaboration for Talmud philology between scholars and with the gen- 
eral public. Thus, a group of rabbinics-related projects at the Elijah Digital 
Library at the University of Haifa (https://elijahlab.haifa.ac.il/?lang=en), have 
laudably encouraged crowd-sourced research. 
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Greek techniques 137-38, 314, 322-23 
as institutional controls on 
interpretation 153 
invented by Pharisees 
modern study of 
reflecting ideologies 163 
ribbuy and miut 74, 1251.93, 1271.97, 128 
Sinai as source of 1251.90, 314 


movement 


142-46 


121-22 


110-11 
141N.152 
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two-schools hypothesis 124-27, 133-35 
used to interpret both biblical law and 
narrative 604 

exempla 40, 485 
exilarch 41, 410 
expiation (kappara) 
‘external books’ 

Ben Sira 


501, 503 
273-78, 281, 283-84, 327 
274-81, 327 


festivals, Roman 347, 349-50, 599-600 


First Revolt (66 CE) 18, 28-29, 298 
fiscus Iudaicus 20, 345 
folklore studies 150n.186, 295, 329, 394 


free will 330-31 
Gamliel, Rabban 
encounters with ‘others’ 
390, 434 
Greek wisdom 318 
leader of rabbinic Judaism 529 
on Persian modesty 404-5 
gender 
Babylonian context 416-17 
marital sex 553, 591-93 
menstrual purity 416-17, 603 
Mishna ideology of 191 
rabbinic vs. Hellenistic attitudes 
genealogy, as basis of Jewish 
peoplehood 364-65 
generations of rabbis 
and production of Mishna 175 
rabbis as social network 35-36 
reliability of dividing into 1, 35 
tradents of oral Tora 70, 11 


282, 334-35, 


328-29 


Yavne 71 
gentiles 561, 589, 599-600 
goy 450.148 
Greco-Roman culture See Hellenism/ 
Hellenistic culture; Rome 
Greek 
ban against 317-18 
knowledge and attitude toward 317-21, 


326-28 

substitution of Hebrew for Greek 
terms 180n.295 

words in rabbinic literature 46, 31, 
352 


See also Hellenism/Hellenistic culture 
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halakha 66n.8, 464, 544, 546, 564 
a halakha to Moses from Sinai _70, 74, 79, 
115n.61, 162n.227 
and Scripture 65-73, 018, 124, 127-28, 161 
structure of meaning and 
community 497, 555-56, 604 
See also aggada and halakha; ancestral 
traditions; law; oral Tora 
halakhic midrashim See Tannaic midrashim 
hasidim 585, 596-97 
Hasmonean dynasty 16, 21, 27, 317-18 
Hasmonean revolt 15, 27, 65, u0n.43, 285-88 
heavenly tablets 77-78 
Hebrew 47, 180n.295, 346 
hekhalot texts 49, 273, 292, 423 
Hellenism/Hellenistic culture 
conceptions of law 333, 360-61 
exegetical techniques 137, 314, 322-23 
genderideologies 328-29, 520 
Greek literature and myths reflected in 
rabbinic texts 316, 328-29 
‘Greek wisdom’ 317-20 
impact on Sasanian Empire 31, 315-16 
Judaism vs. Hellenism dichotomy 19 
logocentrism 138, 142-45, 148n.177, 
151-52, 156-58 
paideia 164, 314-15, 320-25, 332 
as pervasive/popular culture 313, 316, 
321, 344 
philosophy and philosophical 
schools 316, 330-35 
rabbinic culture as manifestation of 
Hellenism 316, 335 
rabbinic knowledge of Greek 
literature 276, 325-27 
Second Sophistic 148n.176, 315, 324 
Stoicism 148n.176, 330-33, 414, 505 
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Herod the Great 17-18, 22 

heteroglossia 557; 559 See also literary theory 
high priesthood 13, 15, 16, 21-22, 27 

Hillel and Shammai 


apodictic teachings 122n.80 

archetypal rabbinic disputants 85, 513 

and debate on measures 82 

and extra-scriptural tradition 70-71 

Hillel’s affinity to Stoicism 331 

and midrash as authority 108-9, 115, 
118-9 

Shammai and R. Eliezer 69n.16 


historical-critical methods 


diachronic development of texts 105, 
221-24, 248, 255 

language as transparent reflection of 
reality 142, 147, 154, 259-60 

used alongside literary analysis 161-63, 
260 

Wissenschaft des Judentums 95, 104 

See also redaction criticism; source 
criticism; Wissenschaft des Judentums 


historicity of rabbinic sources 34-35, 120, 


131 See also attributions to named 
rabbis, reliability 


historiography 


chronography 285 

historical memory 33 

Josephus, shared traditions in rabbinic 
texts 297-99 

midrash as ‘creative historiography’ 138 

modern, on centrality of rabbis 36 

traditional Jewish 104, 10, 509 

See also sacred history 


Hiyya b. Abba, Rabbi (as compiler of 


Tosefta) 167 


holiness 


See also Greek; Rome 


heresy 


binitarianism 436 

as boundary maintenance 36, 562-63 

and Christian exegesis 392 

Christian views depicted by rabbis as 
heresy 389 

dissent as Christian heresy 160 

minim 275, 387-88, 435 


hermeneutical principles/rules See exegetical 


principles 


as legal status vs. numinous reality 497-98 
and Syriac Christianity 428-29 

and Zoroastrianism 405-7 

holymen 424-26 

hybridity 45 


identity construction 
accommodation vs. resistance 333, 
348-50, 362, 407 
anxiety and ambivalence 325, 334, 349, 
352-54 
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appropriation vs. resistance of dominant 
culture 334-35, 352, 407-8 

counter-models 348, 350, 352, 357, 392 

heresy 36, 562-63 

mimesis and mimicry 348-52, 362 

the ‘other’ as a tool for 314, 402-4, 
407-8, 563 

rabbinic rivalry and hostility to 
Rome 44, 344-47, 352 

resistance 333-35, 348-50, 352, 362, 
407-8 

shared structures of meaning with 
ambient culture 401-2 

See also Romanization; self-definition 

Idumeans 17, 20 


Iggeret of R. SheriraGaon 102-7, 113, 167-69 


imperialism (Roman) 
imperial ideology 44, 344-45, 350 
imperial legislation 30, 313 
Israel’s God depicted as an emperor 44, 
352, 585 
impurity 
and expiation, in Bible 501 
as immaterial 24 
legal status 497 
menstrual purity 416-17, 603 
and physical Tora 326 
ritual taxonomies 415-17 
and theology 503 
See also purity 
incantation bowls 31, 46, 49, 294, 296 
indeterminacy, of midrash 145-46, 152-55, 
159 
influence (foreign cultural) 312-13, 350, 
356, 401, 431 
influence (literary) 220, 244, 261-62 See 
also intertextuality 
inscriptions 
Burial inscriptions 317 
digital collection 626 
Mesopotamian 46 
Paikuliinscription 419 
Western 47-48 
insularity, of Babylonian rabbis 40, 49 
intention 
dimension added with aggada 585 
in fulfilling mitsvot 489-90, 505-6, 585 
and purity 24 
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and religious experience 506 
inrepentance 501-2 
virtue ethic in Avot 518 


intention (editorial) 


arrangement of memrot and 
sugyot 252-54 
of baraitot 200-203 
independent vs. edited parallels 231-32 
Mishna/Tosefta parallels 182, 190-95 


interactions, with wider cultures 


influence vs. cultural fluidity models 45, 
312, 316, 348, 350, 431 

in Mesopotamia 46-47 

in Palestine 43-46, 394-95 

Sasanian Persia 316, 394-95, 402-3 

sites of interaction 394-95, 402 

See also Hellenism/Hellenistic culture; 
Sasanian Persia 


interpretation 


as creative act 139-40, 149-50 

as play, rather than explication of 
authorial intent 152 

as revelation 143, 333 

See also exegesis; midrash 


intertexts 155-58, 220, 221n.15, 223-26, 256 


evoked texts 220, 224 


intertextuality 95-96, 144, 147-48, 154, 


218-27 
as characteristic of rabbinic 
culture 144-48, 154-60, 203, 223 
as creating meaning 144, 223, 255 
focus on the reader 219, 2210.15 
inner-biblical 150, 154, 221 
intra-Bavli 262-65 
limits of 220-21 
links rabbis to biblical history 490-91 
literary vs. historical approaches to 
parallel texts 96, 147-48, 154 
repertoire, social/cultural 96, 259, 
264-65, 330, 375) 383 
as tool of analysis 227, 161-63, 254-265 
trigger words 410, 418n.72 
See also allusion; echo; influence 
(literary); intertexts; literary theory; 
motifs; parallels; redaction 


Ioudaismos 19 
iudaeus 20 
ius civile 45, 361 
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Jerusalem 
as administrative center 31 
Aelia Capitolina 29, 33, 345, 347 
Jews prohibited from livingin 34 
as pilgrimage site 31 
as polis 15 
See also Temple, Jerusalem 

Jew’, asterm 19 

Josephus 28, 33, 68, 277, 330 
emphasis onethnonation 28 
shared traditions with rabbinic 


literature 297-99 
Josippon 273n.4 
Jubilees 74, 77-78, 84, 278—79n.21, 481, 
490n.63 
Judah 13 
Judaism 19 
Judea 
early Hellenistic 13-14 
as Roman province 17, 28-29, 32 
Judeans 13, 28 
Judean as term 19-20 


Justinian 30 
Latin 180n.295, 317, 346, 352 
law 
biblical 505 
as intellectual practice 40 
personal status laws 358-60, 364 
at Qumran 67, 74-76, 80-81 
rabbinic law in practice 40, 42, 49, 360 
Romanlaw 44-45, 180n.295, 317, 354-61, 
412-13, 433 
Sasanian law 410-16, 434-35 
Syriac Christian 434-35 
See also ancestral laws; ancestral 
traditions; halakha; heavenly tablets; 
legalism; narrative; Tora 
legal concepts 
divine law and natural law 333, 360-61, 


466 
doubt 25; 83-86; 104n.22; 481; 485 
expiation and repentance 501-3 
intent 501-2, 505 
legal fiction, conversion as 363 
measures 82-83, 86 


mental categories 414 
nominalism vs. realism 80-83, 363 
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ritual taxonomies 415-17 
Roman legal concepts 180n.295, 317, 
355-57, 361 
self-knowledge 414n.60 
supererogatory behavior 
599 
takkanot 358-59 
legalism, rabbinic 356, 360-61 
Letter of Aristeas 282 
literary theory 
deconstruction 141-48, 152 
heteroglossia 557, 559 
and historical-critical methods 
244, 261-62 


434-35, 585, 


161-63 
‘influence’ 
intertextuality 95, 137-63, 218-21 
midrash as interpretation 137-60 
New Historicism 552 
paratexts 473 
and talmudic story 418n.72, 550 

logocentrism 138, 141-44, 1481.177, 152, 

156-57 


Maccabees, booksof 65, 284-88 
magic 441 
Manicheanism 
eschatology 437-38 
gnosticism 436 
hagiographical narratives 440 
Iranian mythology 421 
redemption of ‘all the soul’ 437 
texts 46, 293 
manumission 359 
manuscript witnesses 627 
marginalization, of Jews under Roman 
legislation 30 
marriage 
family law 358, 364 
marital sex 553, 591-93 
as rabbinic concern 36 
martyrdom 
in 4 Maccabees 288 
Jewish and Christian parallels and 


differences 423-27 
Masoretic Text 376 
master narrative 481-82, 487, 516-17, 533 


material evidence 38, 47—49, 317 
measures, rabbinic notion of 82-83, 86 
See also doubt 
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Megillat Taanit 
628 
memorization 


68, 279-80n.24, 283, 285, 


and Greek rhetorical oratory 323 


mnemonic function of mishna or midrash 


form 108-9, 119, 178 
See also oral performance; pedagogy 
memrot 
baraitot appearing as 
transferred/adapted 
Mesopotamia 
Akkadian 441-42 
Ancient Near Eastern traditions 442 
heavenly tablets 77 
rabbis in 30-31, 39, 46-47, 402-3, 410, 
441-42 
science 75-76, 377n.18, 441-43 
scribes 123 
spread of Christianity 376-77, 394 
See also Sasanian Persia 
messianism 
apocalyptic 288-89, 291-92 
Bar Kokhba revolt 29 
Christian 391 
rabbinic 25, 26n.57, 345, 527-28 
metonymy, of midrash 146, 149 
as opposed to metaphor 144, 157n.213 
Middle Persian texts See Pahlavi texts 
midrash 741.35, 99n.8, 103, 117, 121-23 
contemporary practice 
biblicized 490-91 
as creative act 138-40, 149-50 
as dialogical 149, 151, 155, 159-60, 


196-98 
249-51, 2521.141 


322-23 


generative vs. supportive interpretation of 


Scripture 103-18, 123-24, 142, 161-63 


priority of asindeterminacy 145-46, 
152-55) 159 

as inherent in revelation 151, 153, 333 

intertextual interpretive practice 
147, 155, 221 

as metonymic 144, 146, 149, 1571.213 

midrashic vs. mishnaic form 99, 103-24 

inMishna 487 

origins of 113, 120-23, 127 

polysemy 142-43, 146n.169, 152-53, 
155n.208, 159-60, 333 

as referential network 606 


138-41, 
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as rejecting Hellenistic 


logocentrism 138, 141-46, 148n.177, 
152, 156-57 
intargums 1361.133 


See also exegesis; interpretation; 
intertextuality; specific compilations 
mikra (Scripture), as part of curriculum 71, 
464, 467-68, 548 
mikve 23-24, 503 
military 
militaristic rabbinic study culture 422 
militarization of Roman East 30 
Roman military supremacy 32, 350-54 
spiritual vs. military power 350-51, 
352-53 
mimesis 353 
mimicry 353 
minim 
books of 275 
encounters with 390-92 
and gnosticism 435 
identity of 387-88 
marked as non-rabbinic 390 
separation from 562 
minority, Jews as Roman 30, 313-14, 325 
Mishna 165,171, 464 
aggada and halakha in 471-2, 474-77, 
482, 528, 530 
authoritative status 
473, 509 
as curricular material 
166 
early mishna 173-75, 184, 1861.307 
framing story, lackof 481-82 
ideology 191, 195 
midrashin 137, 487-88 
priority of mishnaic form vs. midrashic 
form 99, 103-24 
proverbs 494, 520 
redactional intention 
482, 528, 530 
ritual narratives 22, 107, 483-84, 509, 512 
style 119-22, 180, 182, 484, 520 
and Tannaic midrashim 134, 136 
theology 497-503 
and Tosefta 165-73, 178-94 
ur-Mishna 185-87 
See also Avot 


100-102, 116, 136, 


37, 100-101, 108, 


190-94, 474-77) 
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motifs 
adapted to Jewish contexts 387, 418 
elements of cultural repertoire 223, 
264-65, 295 
shared, rabbinic and Christian 
literature 385-87 
shared, Second Temple and rabbinic 
literature 289, 295-99 
western literary motifs in Bavli 377 
See also intertextuality 
mythology 
Ancient Near Eastern 442 
Greek 316, 289, 328-29 
Persian 419-21 


nahotei 376 See transmission 
narrative and law 
case stories 485 
degrees of narrativityin Mishna 483-84 
etiological stories 486, 509, 531 
exempla 485 
as form of discourse 418n.72 
framing narrative, absent in 
Mishna 481-82 
master narrative 487-89, 516-17 
nomos 486, 496, 500, 534, 557-58, 604 
ritual narratives 483 
in tension, expressing ambiguity 482- 
83, 558 
See also aggada and halakha 
nasi 4) 
natural law and divinelaw 333, 360-61, 466 
Nehemia, Rabbi 169, 171-73 
New Testament 
rabbinic familiarity with major 
themes 379-80 
rabbinic knowledge of Gospels 275, 
281-82, 378-79, 382, 394 
as source on rabbinic Judaism 66, 72, 
73n.29, 81, 117 
traditions reflected in Bavli 
378-80, 386 
See also Christianity; church fathers 
nominalism and realism 81-83, 363 
nomos 
law and narrative together creating 534, 
557-58, 604 
modern term, defined 496 


3770.19, 
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term in Septuagint 464 
theology establishing 500 


omnisemy 146n.169 
Oniads 14 
orality 


explanation of variants 
orality studies 
2471.131, 298 
oral transmission of Mishna and 
Tosefta 1021.17, 180n.295, 188-89 
oral transmission reflecting shared 
cultural traditions 377, 394 
rabbinic orality as response to Roman 


230-31, 240, 253 
96, 163-64, 188, 230-31, 


values 357 
oral performance 
and Greek oratorical practices 323 
as study practice 97, 164-65, 189, 194 
See also memorization 
oral Tora 
ancestral traditions (Pharisees) 27,70 
ban on writing oral Tora 164-65, 277-78 
dual Tora 70, 74n.34, 78, 106, 112, 181.71 
and emergence of Mishna/ 
midrash 105-6, 10-18 
human vs. divine source of authority 66- 
67, 69-73, 80, 106n.29, 333 
and midrash 140, 143 
revealed at Sinai 70-74, 11-12, 118, 333, 
487, 516-17 
See also ancestral laws; ancestral 
traditions; halakha; revelation; 
tradition (extra-scriptural); 
transmission 
‘others’ 
gentiles as ‘others’ 561 
identifying ‘others’ in rabbinic 
literature 436n.163 
rabbinic law constructed as distinct from 
‘other’ 413-17 
‘thinking with’ the ‘other’ 408 
as a tool for identity construction 402- 
4, 407-8 
Oxyrhynchus papyrus 47 


paganism 
cities of Palestine as pagan 33, 43, 325 
‘Greek wisdom as 320 
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rabbinic reaction to polytheistic 
environment 334 
Roman festivals 349-50, 599 
Rome as pagan 345, 347 
Pahlavi texts 31, 46, 406, 415, 430 
paideia 148n.176, 164, 314-15, 320-25, 332 
Paikuliinscription 419 
Pairs (Zugot) 
See also generations; Hillel and Shammai; 
Shemaya and Avtalyon 
Palestinian Talmud See Yerushalmi 
paradosis 21, 66-68, 70-71, 80, 86-87, 162 
See also ancestral traditions 
parallels (inner-rabbinic) 


70, 110-11, 113, 116-17 


diachronic vs. synchronic study 194-95, 
223-24, 248 
as edited vs. independent 179-87, 


190-91, 195-97, 200-204, 231-32, 238 
literary/cultural vs. historical approaches 

to 95, 222-27, 248-49, 254-55 

259-60, 378 
as a phenomenon 

260, 314, 330 
of structures and themes, not just 

language 189n.316, 243-51 
188-89, 202, 230-32, 240, 253 

See under specific compilations 
parallels (to other cultural traditions) 

to Christian sources, overt, covert, or 

veiled 378-95 
cognate stories rather than isolated 


218n.4, 222—23, 249, 


variants 


motifs 417, 420 

genealogical vs. analogical 312-14, 330, 
356, 403, 430 

syncretistic, Iranian and Jewish mythical 
figures 420-21 


See under specific compilations; See also 
intertextuality; repertoire 

parallel sugyot 
adaptation of memrot 250-51 
Bavli awareness of tractate ordering 154 
definition 218n.4 
inter-talmudic 242-49, 260-62 
intra-Bavli 249-54, 262-65 
inverted sugyot 153-54 
macro vs. micro similarities 
peripatetic sugyot 251-52 
transfer of memrot 249-50 
See also Bavli; Yerushalmi 


243-47 
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paratexts 473, 515, See also aggada in 
Mishna; Avot 
parnas 44 
parody 383, 386n.49 
Parthian invasion 17 
particularism and universalism 519 
patria potestas 364 
patriarch 36, 38, 41-42, 44, 316, 318-21 
pedagogy 
and Greek curricula 322-23 
midrash as pedagogical transmission of 
law 106, 113, 116, 123 
pedagogical purposes of Mishna and 
Tosefta 
194 
at Qumran 123 
See also paideia; study culture 
performance studies 97, 164-65, 189, 194 
Persian, in Talmud 46, 409-10 
Pharisees 
ancestral tradition 66-71, 74, 80, 86, 105, 
11-14, 118, 122 
disputes with Sadducees 
162n.226 
on free will/predeterminism 330-31 
as innovators of hermeneutical 
techniques 1m 
mode of debates 85 
as predecessors of rabbis 
68, 85-86 
on prophecy 78n.52 
purity practices 24 
on resurrection 25 
on sanctity of Tora 326 
sectarianism 26-27 
as similar to Stoics 330 
views oflaw 81-82 
Philo 
and allegorical interpretation 
148n.176, 151-52, 157-58 
concept of law 361 
on miracles 81n.60 
on narrative andlaw 466 
See also Hellenism/Hellenistic culture 
philology 621-24 


101, 1020.17, 108-9, 114, 117, 


21, 127, 


12, 27, 64-65 


144-45, 


piety 
asceticism 604 
rabbinic 36, 344, 604 


Roman 344 
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at Qumran 75 
supererogatory piety 585, 590, 596-97 
piyyut 48 
pluralism 85, 159-60, 333, 513, 533 
politai 15 
polysemy 
contrasted with logocentrism 142-43, 
148n.177 
distinct from indeterminacy 152-53 
distinct from omnisemy 146n.169 
alate Babylonian invention 159-60 
as a rabbinic virtue 142-43, 160n.221 
postmodern approaches 143, 147-48, 156 
power 
divine 350-51, 498 
Jewish as spiritual 350, 352-53 
Roman 348-53 
royal vs. rabbinic 672 
prayer 
affinities with Eastern Christian prayer 
customs 429-31 
halakhic and aggadic discussions 574, 
584-85 
mental state 506, 573, 585 
relationship with God 497-99, 506 


priests 
priestly gifts 36 
purity 81 


and rabbis 22-23, 80, 582 

as scribes 118 

supported by Seleucids 14 

See also high priesthood 
prophecy 

as authority, vs. rabbinic 78-79, 333 

and written vs. oral texts 277-78 
purity 

genealogical, in Ezra 13 

impurity as immaterial 24 

andintention 24 

menstrual purity 416-17, 603 


metaphor of relationship with God 503 


and physical Tora 326 

practices 23-24, 26, 39 

as priestly concern 81 

rabbinic concepts 24 

Second Temple period sectarian 
concern 23-24, 26, 36, 81 

Zoroastrian context for rabbinic 
concepts 415-17 
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Qumran texts 


apodictic format 121-22 

biblical exegesis 102n.18, 121 

Community Rule 77 

concealment and revelation 76-78, 122 

conceptions of law and tradition 67, 
74-76, 80-81 

Damascus Document 76, 80, 84, 121n.80, 
294, 481 

eschatology 25.55 

Halakhic Letter (4QMMT) 84n.70, 330 

legal instruction 123 

notion of measurement 82-83 

para-biblical literature 283, 292, 295 

parallels with rabbinic texts 120, 283 

andTemple 23 

Temple Scroll 84, 283 


rabbinic movement 


continuity from Pharisees 12, 18—19, 27, 
64-65, 68, 85-86 

as counter-cultural 350 

decline 37-38 

displacing sacrificial cult 22-23, 36, 512, 
603-4 

emergence of 12, 27, 34, 36, 45, 64, 85 

influence on majority of Jews 24, 36, 
40-42, 47-50 

insularity 40 

as an organization 36 

as orthodoxy 40 

as pietistic 36 

as Roman provincial phenomenon 45, 
347 

as school 39 

as sectarian 24 

as social network 35-36, 349 

Tora scholarship as value 511-14, 591 

See also rabbis; self-definition 


rabbinization 


midrash rabbinizing Scripture 601, 
608-9 

rabbis’ impact on majority of 
Jews 47-50 

See also authority, rabbinic (constructions 
of); authority, rabbinic (in practice) 


rabbis 


dating u 
as elites 48, 75n.38, 117, 313, 321, 334-35 
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as embodiment of law 486, 512 
genealogy 12 
as heirs to Moses 517 
as jurists 348 
material evidence for 38 
as mediators of law 485-86 
and patriarch 42 
as provincial legal experts 42 
as Romans 347-61 
soferim 117 
See also Babylonian rabbinic culture; 
generations; rabbinic movement; 
specific names 
rabbi, title 11, 48-49 
Rav (Abba Arikha) 38, 46 
realism and nominalism 81-83, 363 
reception See transmission 


redaction 
final vs. dynamic 132, 192, 194, 240, 248, 
601n.141 
intentionin 190-97, 200, 203, 231-32, 


252.141, 253-54 
and intertextuality 203 
See under specific compilations 
redaction criticism 96-97, 218, 221-24, 248, 
262 
and contextual-cultural analysis 421 
religion, Judaism as 19 
repentance 385-86, 431-33, 501-2 
repertoire (network of shared cultural 
knowledge) 225-27, 264-65 
Christian and Jewish 375, 3770.19, 383, 
430 
Greco-Roman culture 330 
rabbinic and Second Temple 
texts 295-98 
Sasanian culture 403 
See also intertextuality; motifs; parallels 
resh galuta 41 
resistance 333-35, 348-50, 352, 362, 407-8 
See also identity construction 
resurrection 25 
revelation 
of dual Tora 70, 78-79, 106, 112, 118n.71, 
333 
and esotericism, at Qumran 76-78 
and interpretation 78, 143, 151, 333in 
Jubilees 78 
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master narrative of Mishna 481-82, 487, 
509, 516-17, 533 
revolts against Rome 351n.29 
First Revolt (66 CE) 18, 298 
Diaspora revolts/Kitos War (115-117) 29, 
317 
Bar Kokhba 29-30 
impactof 33, 344-45, 350 
rhetoric, as opposed to philosophy 143, 
1481.177 
ritual narratives 22, 107, 483-84, 509, 512 
ritual taxonomies 415-17 
Romanization, impact and responses 
to 43-46, 344-61 
accommodation 348, 362 
acculturation 357-58 
appropriation 349-50 
counter-models 348, 350, 352, 357 
‘influence and ‘resistance’ vs. cultural 
fluidity 45, 312, 348-50 


mimesis 348, 352, 362 
mimicry 348-49, 351-52 
refusal 43-44, 362 


Rome as Esau 345-46 

Rome as rival to Israel 344-47 

Rome as wicked kingdom —44n.141, 347, 
352 

See also identity construction; Roman 
law; Rome; self-definition 

Roman law 

codification 357 

imperial legislation 30, 313 

ius civile 45, 361 

Jewish use of judicial system 355 

judicial system 354, 357, 361 

legal concepts 180n.295, 317, 355-57, 361 
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